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UNITED STATES DISTRICT COURT

M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

THOMAS JAMES VALENTINE,
Plaintiff
V. Case No: 6:18cv-13540rl-LRH

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

MEMORANDUM OF DECISI ON

Thomas Valentine (Claimant) appeals the Commissioner of Social Security’s

(Commissioner) final decision denyings happlicatiors for disabilty benefits. (Doc. 1). Th

1%

Claimant raisesvo assignments of errohallenging the Commissioner’s final decision arada
on thoseassignments of error, requests that the matter be reversed and ren@antigthdr
proceedings. (Dod.7at9-11, 1920, 23. The Commissioner argues that the Administrative Law
Judge (ALJ) committed no legal error and thadecision issupported by substantial evidence gnd
should be affrmed. Iq. at 11-23). Upon reviewof the record the Court finds that the
Commissioner’s final decision is due to AEFIRMED .
l. Procedural History

This case stems from the Claimant’'s applicatidor disability insurance benefitand
supplemental security income(R. 199, 20814). The Claimantoriginally alleged a disability)|
onset date oMay 21, 2016, which he later amended to June 1,.20(B. 199, 208. The
Claimant's application weredenied onriitial review and on reconsideration. The matter then

proceeded to a hearing before an ALJ. Mawch 29, 2018, the ALJ entered a decision denying|the
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Claimant’'s applicatiomn for disabilty benefits. (RLl224). The Claimant requested review of the
ALJ’'s decision, but the Appeals Council denigsl request for review. (R.-3). This appeal
followed.

I. The ALJ’s Decision

The ALJ found that the Claimant suffered from the following severe impaisngn
degenerative disc disease of the cervical spine; obesity; diabetégsmalind hypertension (R.
15. The ALJ also found that the Claimant suffered from the following-s@&are impairments
dyslipidemia; carotid artery stenosis; status post right thigh wound with sifinsgrgerycataract;
anemia; adjustment disorder; and a history of substance abuse.-1#. 1%he ALJ determined
that none of the foregoing impairments, individually or in combination, met or afigdequale d
any listed impairment. (RS8).

The ALJproceeded tdind that the Claimant has the residual functional capacity (RFC) to
performmediumwork as defined in 20 C.F.R. § 404.15§74nd§ 416.967(c} with the following
specific limitations

[T]he claimant can lift, carry, push and pul fifty (50) pounds occasioreatg

twenty-five (25) pounds frequently. The claimant can sit, stand and walk for up to

six (6) hours each out of aAh®ur workday. Hean frequently balance, stoop and
crouch but, only occasionally kneel and crawl. He can. .. only occasichally
ramps, stairs, ladders, ropes or scaffolds. The claimant can have axicasion
exposure to extreme cold, extreme heat, vibration, and hazards, such as etprotect

heights and moving machinery.

(R.18). Basedon this RFC, th&lLJ found that the Claimantould performhis past relevant work

1 Medium work is defined as “lifting no more than 50 pounds at a time with frequemg lifft
or carrying of objects weighing up to 25 poundl.someone can dmediumwork, we determine
that he or she can also do sedentary and light wo20"C.F.R. 88 404.1567),c416.967(c).




as asales route driver. (R.22-23). In addition, the ALJ found that the Claimant could perfg
other work in the national economy, including conveyor feeder, floor waxer, and box befftle
23-24). Inlight of these findings, the ALJ concluded that the Claimant was not disbhbteveen
his alleged onset datdune 1, 2016through the date of the Als decision,March 29, 208 (R.
24).
. Standard of Review

The scope of the Court’s review is limited to determining whether the Ceimnais applied
the correct legal standards and whether the Commissioner’'s findings aréastipported by
substantial evidence Winschel v. Comm’r of Soc. Sg31 F.3d 1176, 1178 (11th Cir. 2011). Thd
Commissioner’s findings of fact are conclusive if they are supported byastidsevidence, 43
U.S.C. 8§ 405(g), which is defined as “more than a scintila and is slevant evidence as
reasonable person would accept as aategto support a conclusion.’Lewis v. Callahan125 F.3d
1436, 1440 (11th Cir. 1997). The Court must view the evidence as a whole, takingciotmts
evidence favorable as well as unfavorable to the Commissioner’s decsigiem determining
whether tle decision is supported by substantial evidenE@ote v. Chater67 F.3d 1553, 156(
(11th Cir. 1995). The Court may not reweigh evidence or substitute its judgmeh&tfof the
Commissioner, and, even if the evidence preponderates against the Gorangsslecision, the
reviewing court must affirm it if the decision is supported by substawdénce. Bloodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983).
IV. Analysis

The Claimant raises two assignments of errothé)ALJfailed to satisfy his duty to fully
and fairly develop the record; and 2) the ALJ’s decision to assign Dr. Bediyley® opinion little

weight was not supported by substantial evidence. (Doc. 871t 1920). The Court will

.
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address each assignment of error in turn.

A. Duty to Develop.

The Claimant argues that given the limited number of treatment recordshieoralevant
period the ALJ should have ordered a consultative examination. (Doc. 172atTt@®.ALJ did
not order a consultative examinati@and, accondg tothe Claimant,heinstead “cherry pickedand
“mischaracterized’findings from the treatment recorts support his ultimate determination th
the Claimant was not disabled(ld. at 1011). The Claimantargues that the ALfailed to apply

the correct legal standards anddeision is not supported by substantial evidencil.. af 11).

at

The Commissionercontendsthat the ALJ had sufficient evidence to make an informed

decision and the Claimant has not shown any evidentiary gaps in the recatitiththave beer]

addressedhrough aconsultatve examination. Id. at 1213). Further, the Commissiong

contendgthat the ALJ did not cherry pick or mischaracterize ttbatment records from the relevajnt

period. (d. at 1618). Thus, the Commissioner argues that the Alak under no obligation t
order a consultativeexamination and his decision was supported bgtanbial evidence. Id. at
1819).

The ALJ has abasic duty to develop afull and fair recdgdahamyv. Apfell29 F.3d 1420,
1422 (11th Cir. 1997}. This duty generaly requires the ALJ to assist in gathering me

evidence, and to order a consultative examination when such an evaluationsg&ngettemake alf

2 The Claimant contends that the Office of Disabilty Determinat@@BD) attempted to
set up a consultative examination, but was unable to reach the Claimagtorthéhe examination
was never conducted at the lower level of the administrative proceediiysc. 17 at 10).

3 The basic duty to develop the record rises to a “special duty” where inartlas not
represented during the administrative proceedingsown v. Shalalgd4 F.3d 931, 9385 (11th
Cir. 1995). Inthis case, the Claimant was represented during thesadia proceedings.(R.
33). Therefore, the ALJ only had a basic duty to develop the record.
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informed decision. 20 C.F.R8304.1512(h) 416.912(b) “Ordering a consultative examinatio
is a discretionary matter for the ALJ and would be sought ‘to try to resove@isistency ithe
evidence or when the evidence as a whole is insufficient to support a defenmaradecision’ on
the claim.” Banksfor Hunterv. Comm'’r, Soc. Sec. Adn@86 F. App’x 706, 713 (11th Cir. 2017
(quoting 20 C.F.R. 8§ 416.919a(H)). There must be showing that the ALJ’s failure to develop tl
record led to evidentiary gaps in the record, which resulted in unfairnedsaopiejudice, before
the court will remand a case for further developme@raham 129F.3d at 1423citing Brown, 44
F.3d at93435). At a minimum, clear prejudice “requires a showing that the ALJ did nat &k
of the relevant evidence before him in the record . . . or that the ALJ diconsider all of the
evidence in the record in reaching his decisiorKelly v. Heckle, 761 F.2d 1538, 1540 (11th Ci
1985) see also20 C.F.R. & 404.1519a(h) 416.919a(b)(listing situations that may require
consultative examination).

The Claimant treatedtthe Orange Blossom Family Health Center (and nowhere elsg
seven occasionduring the relevant time period(R. 34764, 45057, 114982). In each instance
the Claimant was treated by arPRN. (Id.). The Claimant routinelydenied suffering any
problems, with the only exception being a report of a sore right arm in 2@t¥ (Id.).
Similarly, the Claimant’s physical examinations were often unrkawe, withthe only exceptiong
being an observation that his “feet showed an abnormal appearance” in yFeff¥liarand an
observation that his “shoulders showed abnormalti@s”Apri 2017. (ld.). The treatment

records however,did not provide any details about these abnormalities, which were not obs

4 In the Eleventh Circuit, “[ulnpublished opinions are cotsidered binding precedent, b
they may be cited as persuasive authority.” 11th Cir. R. 36
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during subsequent examinaton (SeeR. 114964). During this period, the Claimant was asses
with various impairments,including hypertension, diabetes melitus without complicati
hyperlipidemia, arthropathy, alcohol disorder, and nicotine dependencdr. 34764, 450657,
114982).6

1. The ALJ was Underno Duty to Order a Consultative Examination

The Claimantpoints to several things in support of his argument that the ALJ failg
sufficiently develop the record. First, the Claimant points to theldeatreatment records fron
the relevant period. (Doc. 17 at 10). Second, the Claimant points to t@DD’s attempt to
schedule a consultative examination durig initial review of his applications for disability
benefits (Id.). Third, the Claimant points to the fact thetwastreatedoy APRNswho did not
conduct “irdepth” examinations. (Id.). For these reasonghe Claimant argues that th&LJ
should havdurther developed the record bydeing a consultative examination (Id. at 1011).

None of these proffered reasons are persuas$pgecifically, the Claimant has cited 1

authority requiringan ALJ to order a consultative examination becamge a limited amount of]

5 Arthropathy is defined as “a disease of a joint.’MeriamWebster, arthropathy
https//www.merriarwebster.com/dictionary/arthropathy (last visit®eptenber 4 2019).

6 The Claimant was assessed with these impairments on more than aienodoang the
relevant period. (R. 351, 359, 452, 1154, 1162, 1170,-8a)(9 The Claimant was also asses
with dermatitis and mild to moderate depression onci|gl the relevant period. (R. 1139).

7 The record contains more thanethousandpages of medicakcords datebetween 2000
and 2017. (R. 3431586). Only a small portion of those records are from the relevant time pg
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(R. 34764, 45057, 114982). Whie the ALJ focused much of his analysis on the records from

the relevant time periodhe does provide a brief overview of sompee-onsetmedical ecords to
provide context about the Claimant's impairments. 1@21). The Claimantoes not argue tha
the ALJ erred with respect to any of fhie-onset medical records(SeeDoc. 17 at 911, 1920).
Thus, there is no need to discuss thegmeet nedical records in this case
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treatment recordsxist becausdhe ODD attempted to schedule an examinatioor because the

Claimant only treated with APRNSs during the relevant perig&eeDoc. 17 at 1a11). The lack
of such authority comes as no surprise given that the relevant inquiry is wiieheis an
evidentiary ga that must be filed in order to avoithfairness or clear prejudice Graham 129
F.3d at 1423 Thus, unless the Claimant can point to some evidentiary gap that could hay

filed, it is of no moment that the Claimant did not put forth extensive medicards, or that thq

ODD attempted, but failed, to schedule an exam, orathat the Claimat’'s treatment records are

from APRNSs.

The Claimantseens to suggest that the ALJ needadditonal medical records, and th
such records must includan assessment and/or opinion from a physician in order to pro
determine whether the Claimant becatisabled between the alleged disability onset date an
date of the decision.(SeeDoc. 17 at 1411). The ALJ, however, was under no such obligation
long as the record contained sufficient evidence to determine whetheaxithentlis disabled. See
Ingram v. Comm’r of Soc. Sec. AdmiA96 F.3d 1253, 1269 (11th Cir. 2007) (“The [ALJ].is
not required to order a consultative examination as long as the record centéigient evidence

for the administrative law judge to make an informed sigrci’); Wind v. Barnhartl33 F. App’x

8 The ODD’s attempt to schedule a consultative examination occurred duringtiats
evaluation of the Claimant’'s applications for disabiity. On October 24, 20868)DD attempteqg
to contact the Claimant's representatigerequest, among other things, the “need” to arrang
“‘exam.” (R. 282). The ODIgould not reachthe Claimant's representative and left a voicel
in which it stated that if it did not hear from the Claimant’'s representatienwtiiventyfour hours
it would close out his claim.(Id.). Apparently, the Claimant's representative did not return
ODD’s cal, and, on October 26, 2016, the ODD denied the Claimant’s ajople for disability
benefits. (R. 983). Therecord does not further dist#éxactly why the ODD thought it “neede
to set up an exam,” nor does tB&aimant explain why his representative did not request one \

the case was pendimg reconsideration drefore the ALJ. This paucity of evidence, coupled with

a lack of any legahuthority, is insufficient to establish that the ALJ erred wihedid not order a
consultative examination.
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684, 693 (11th Cir. 2005) (noting that an ALJ is “not required to seek additional indepexpert
medical testimony before making a disability determination if the resadfficient and additionall
expert testiany is unnecessary”’) While there were a limited number of treatment records duying
the relevant period, those treatment recatusw that the Claimantarely complained about any
issues and any issuethat were observeduch as abnormalties with hiseft and shoulders, wele
only observed once during the relevant perid®R. 34764, 45057, 114982). The Claimanthas
not identified — and the Court does not firdanyspecificinconsistency or gap in the record whi¢h
should have been addressed through a consultative examindiiimately, Claimant must bealr
the responsibility and the consequences for the limited medical recordjeesshier burden, not the
ALJ’'s, to producethe medical evidence supporting her claim for disabiitySee Ellison v.
Barnhart 355 F.3d1272, 1276(11th Cir. 2003)("{T]he claimant bears the burden of proving that
he is disabled, and, consequently, he is responsible for producing evidence ih aumpariaim.”)
(ctations omitted)

The Court finds that theedical records in evidence were sufficient forAhd to make an
informed decision as to whether the Claimant became disabled betwadedasl disabiity onse
date and the date of tliecision. Therefore, the Court finds that the ALJ did not error by failng
to order a consultative examination.

2. The ALJ did not Cherry-Pick or Mischaracterize the Record

The Claimantnext argues that the ALJ cherpicked and mischaracterized findings nfrg
the Orange Blossom Famiy Health Center treatment ret¢orsigpport his determination that the
Claimant was not disabled (Doc. 17 at 1a11). However, the Claimant has not identified ahy

records that the ALJ supposedly “chepigked” in order to redchis decision. And with respe¢t

4%

to his assertion that the ALJ mischaterized the treatment recartdge Claimant only points to th




ALJ’'s finding that the treatment recordepeatedlydid not document any observations

of

musculoskeletal problems despibbservations of “abnormalities” in the Claimant's feet and

shoulders (Id.). According to the Claimant, the ALJ misrepresented the treatment recordg
thereforethe ALJ’s decision is not supported by substantial evidence.

The ALJ addressed variouspects of the treatment records from the relevant period.
19-21). While the ALJ did not mention every detail contained in those treatmeatdse it is
axiomatic that the ALJ need not discuss each and every piece of medical evidgacedavithin
a particular treatment noteSeeDyer v. Barnhart395 F.3d 1206, 1211 (11th Cir. 2005) (“[T]he
is no rigid requirement that the ALJ specifically refer to every p&faavicence in his decision, s
long as theALJ’s decision. . .is not a broad rejection which is not enough to enable [the Cou
conclude that [théLJ] considered her medical condition as a wholgnternal quotation markg
omitted). Here,considering te ALJ’s discussion of the treatment records, the Court is
persuaded that he cheipgked evidence tsupport his determination that the Claimant was
disabled. Instead, it appears that the ALJ thoroughly considered the réleadamient recordsnd
considered the Claimant’s impairments as a whole. Thus, the Culgtiifie Claimant’'s argumer|
that the ALJ cherrpicked the record unpersuasive.

The Court is also not persuaded ttret ALJ mischaracterized the treatment records.
only alleged nischaracterization involves the ALJ’s finding that the treatment dscioepeatedly
did not document any observations of . . . musculoskeletal . . . problen®dc. 17 at 10 (citing
R. 21). The Claimant contends this fing ignores the observationsf ¢eet and shoulde]
“abnormalities” and assessmera§arthropathy. 1. at 1011). With respect to thebservations
noted under the musculoskeletal portion of the Claimant’s physical examanaii is unclear wha

the abnormalities were and whetheeyltaused any functiah imitations. The same is truéor
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the assessment of arthropathy, whichsassessed in some situations despite the lack of subje
complaints or unremarkab&xaminations. (R. 114964). Thus, the Court cannot say that the Al
mischaracterizedhe record by concluding that the treatment records repeatedly did not doc
any observations of musculoskeletal problems. To the contrary, except for two rians
abnormalties, every other examination of the Claimant's muscildéske system wag
unremarkald. Therefore, the Court is not persuaded that the ALJ mischaractiezeztord, but,
instead, finds that the ALJ’'s summary of the treatment notes fromlgwvame periodis supported
by substantial evidence.

In light of theforegoing, the Court rejects the Claimant’s first assignment of.error

B. Dr. Stanley

The Claimant contends that the ALJ improperly substituted his opinion fooftHat.
Stanleys by relying on the same treatment records to reach a different conclusioDrtt&tanley
concerning the Claimant's RFC. (Doc. 17 aD). Thus, the Claimant argues that the ALJ el
by assigning Dr. Stanley’s opinion little weight(id.).

The Commissioner contends that the ALJ properly considered Dr. Stanley’s opioiog
with the other evidence of record and, when considering the record as a whakngntreatment
records postlating Dr. Stanley's opinion, the ALJ appropriateassignedDr. Stanley’s opinion
Ittle weight (Id. at 2022).

The ALJ assesses the claimant's RFC and ability to perform pasinelkork at step foul
of the sequential evaluation procesBhillips v. Barnhart357 F.3d 1232, BB (11th Cir. 2004).
The RFC ‘“isan assessment, based upon all of the relevant evidence, of a clairramdising
ability to do work despite his impairments.Lewis 125 F.3d at 1440. The ALJ is responsible

determining the claimar® RFC. 20 C.F.R. 88 404.1546(c), 416.946(c). ddimg so, the ALJ

-10-
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must consider all relevant evidence, including, but not imited to, the ahexpmions of treating
examining and norexamining medical sourcesSee20 C.F.R. 88 404.1545(a)(3), 416.945(a)(3

The ALJ must consider a number of fastor determining how much weight to give eg
medical opinion, including: 1) whether the physician has examined the clai)atite length,
nature, and extent of the physician’s relationship with the claimant; 3) tHeainevidence anc
explanation suppting the physician’s opinion; 4) how consistent the physician’s opinion is
the record as a whole; and 5) the physisiapecialization. 20 C.F.R. 88 404.1527(c), 416.927

The opinion of a nomxamining physician is generally entitled to littleeight and, “taken
alone, do[es] not constitute substantial evidenc8roughton v. Heckle776 F.2d 960, 962 (11t
Cir. 1985). The ALJ, however, may rely on a nemamining physician’s opinion where it
consistent with the medical and opinion evidencgee20 C.F.R. 88 404.1527(e)(2)(i§2016),
416.927(e)(2)(ii) (2016) see alsaCrawford v. Comm’r of Soc. Se863 F.3d 1155, 1160 (11th Ci
2004) (holding that the ALJ did not err in relying on a consulting physkciapinion where it wag
consistent witlthe medical evidence and findings of the examining physiciadyyardsv. Sullivan
937 F.2d 580, 5885 (11th Cir. 1991).

Dr. Stanley did not treat or examine the Claimant. Instead, Dnle$taeviewed the
medical records through the date of her opinend, based on those records, completedRC
assessment on January 10, 20XR. 10304). Dr. Stanley’s opinionsconcerningthe Claimant’s
abilty to lift, carry, sit, stand, and walk limited him to light wosls defined in 20 C.F.R.
404.15676) and 8416.9670). (R.102).

The ALJ considered Dr. Stanley’s opinion and assigned it little weighieirg:

This is inconsistet with the medical records within the relevant period. The

examinations at Orange Blossom repeatedly did not document any observations of

problems with musculoskeletal or neurological problems. Further, itegakrly
observed gait and stance werenakand ambulation was not limited.  In addition,
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the examinations repeatedly noted blood pressure was normal, the monofilament

examination of the foot was normal and the laboratory results did not indicate

extremely high blood sugar levels or Alc (Exhibits B1F, B3F, B11F, B16F).

Within the relevant timeframe, the records have not indic#itede were serious

medical complications, surgical procedures, or other significant chamgesthe

prior decision. In fact, the examinations within this time have been ebytin

unremarkable.
(R. 2122).

The Claimant's arguments as to this assignment of error are unavaliingt, the Court
notes that Dr. Stanley’s opinion was not entitled to any special defenaneestie was a nen
examining physician. Broughton 776 F.2cat962. Secondthe ALJ considered treatment recor
that Dr. Stanleydid notreview, specifically, medical records from after January 10, 2017 thrg
December 31, 2017. Thus, this is not a situation where the ALJ considershie@xactevidence
as the physician in question armhsed on that evidencaeached a differentonclusion Instead,
the ALJ hada broackr picture of the Claimant’s longitudinal medical record and, based on
additional information, concluded that Dr. Stanlegisinion wasinconsistent with the treatmer
records from the relevant time periodR. 2122). Thus, theCourt finds that theALJ did not
substitute hisopinion for that of Dr. Stanley and that the reasons he gave in support of the
he assigned tBr. Stanleys opinion are supported by substantial evidence.

In light of the foregoing, the Court rejects the Claimant’'s second andafisagnment of
error.

V. Conclusion

Accordingly, it sSORDERED that:

1. The Commissioner’s final decisiaa AFFIRMED .

2. The Clerk isDIRECTED to enter judgment in favor of the Commissioner and ags

the Claimant an€LOSE the case.
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DONE andORDERED in Orlando, Florida orseptember 42019.

ufciu (L. ;(Lﬁf*l‘me_@u

LESLIE R. HDFFMAN
UNITED STATES MAGISTRATE JUDGE

Copies to:
Counsel of Reard

The Court Requests that the Clerk
Mail or Deliver Copies of this order to:

The HonorableEric S. Fulcher

Administrative Law Judge

c/o Office of Disabilty Adjudication and Review
SSA ODAR Hearing Ofc.

3505 Lake Lynda Dr.

Suite 300

Orlando, FL328179801
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