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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

ALLSTATE INSURANCE COMPANY,
ALLSTATE FIRE AND CASUALTY
INSURANCE COMPANY, ALLSTATE
INDEMNITY COMPANY and
ALLSTATE PROPERTY AND
CASUALTY INSURANCE COMPANY,

Plaintiffs,
V. Case No: 6:18-cv-2184-Orl-41LRH

AUTO GLASSAMERICA, LLC and
CHARLESISALY,

Defendants.
/

ORDER

THIS CAUSE is before the Court on Defendants’ Motion to Dismiss (“Motion,” Dag. 22
and Plaintiffs’ Response (Doc. 29). As set forth below, the Motion will be granted ianzhrt
denied in part.

l. BACKGROUND

Plaintiffs are insurance companies that offer insurance policies for, amoagtioings,
automobiles. (Compl., Doc. 1, at 5). Through these insurance policies, Plaintiffs hHegeely
have contractual relationships witheir insured customersld( a 29). Defendant Auto Glass
America, LLC, and its owner Charles Isare alleged to be in the businessreplacing
automobile glass, including replacing damaged windshidhiisat(5).

“Florida [law] requires that insurance companies, including Ritsntcover repair or

replacement of damaged windshields of their insureds who have comprehensive coaathge, [

Pagel of 27
Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/6:2018cv02184/358497/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2018cv02184/358497/45/
https://dockets.justia.com/

iinsureds are not required to pay a deductible on these ¢ldi@sv't Emps. Ins. Co. v. Clear
Vision Windshield Repair, L.L.ONo. 6:16-cv-2077-0Orl28TBS, 2017 U.S. Dist. LEXIS 47353,
at *2 (M.D. Fla. Mar. 29, 2017xiting Fla. Stat§ 627.7288)(see alsdoc. 1 at 8) The conflict
between these parties results from these windshield replacements. (Dag. 1 at

Plaintiffs claim tha Defendants “pressure” Plaintiffs’ insured customers into hiring
Defendans for windshield replacements(ld.). Defendants then allegedly obtain an assignment
of benefits from Plaintiffs’ insured customérgithout the insureds’ knowledge or consérgtd.
at 4). Defendants through the assignment of benefits, allegentiyoice Plaintifs for the
replacements, in accordance with FloriB&tute § 627.7288 which provides that insured
customers with comprehensive coverage do not have to payrfdshieldreplacementslid. at
2). Plaintiffs claim that these invoices are for “excessive and unreasonablatarh@@oc. 1 at
2). Plaintiffs assert that a typical windshield replaceindeme by other vendors in Floridast an
averageof $350, whereas Defendants’ invoices average $3@0at(4).Plaintiffs also claim that
in some of the replacement situatipmgndshield replacement was unnecessary because the
damaged windshield could have bearfely repaired at a lower codd.j.

Consequently, Plaintiffs have refused to pay Defendants more than what it believe
“the competitive and prevailing market rates for windshield replacemeids).” As a result,

Defendantshave thenpurportedly“filed over 1,400 lawsuits” against Plaifit to recover the

! Comprehensive coverage is a type of automobile insurance available in Floridajsvhic
optional for consumers to purchase. (Doc. 1 at 8).

2 Some of the specific higpressure tactics that Plaintiffs allege Defendants employ
include, but are not limited to: advertising free windshield replacements to Plaimigtsed
customers; offering incentives to Plaintiffs’ insured customers for windstgplacements (e.g.,
cash for old windshields, gift cards); advertising Original Bowent Manufacturer (“OEM”) glass
when Defendants actually use rROEM glass; and soliciting Plaintiffs’ insured customers in
parking lots, places of employment, and at their homes. (Doc. 1 at 14-15).
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“overages™—the difference between the invoice amount and Plaintiffs’ paymielit.seée also
Doc. Nos. 15, 16 At the time of the Complaint, Plaintiffs allege that “[the current amount of
overages . . . exceeds $200,000.” (Doc. 1)atdd Plaintiffs claim that they have “incurred
litigation costs and fees in 2017 and 2018 alone exceeding $400,00at'R).

Plaintiffs filed the instant lawsyitvhich asserts claims feortious interference, violations
of Florida’s Deceptive and Wair Trade Practices Act (“FDUTPA”), violations of Florida’s Home
Solicitation Sales Act (“FHSSA”"), violations of the Federal Trade CommissiBRTC”) Rule
Concerning Coolingff Period for Sales Made at Homes or at Certain Other Locations (“FTC
Rule”), violations ofthe Florida Motor Vehicle Repair Act (“FMVRA”), and unjust enrichment.
(See generallipoc. 1). Plaintiffs seek injunctive and declaratory relief and request actuatjdam
(1d.).

Defendants move to dismiss the Complaint pursuaketteral Rles of Civil Procedure
12(b)(1) and 12(b)(6). (Doc. 22 at 1). Pursuant to Rule 12(b)(1), Defendantsvessethey
characterize aafacial attackbased on lack oArticle 11l standing and a factual attack based on
abstention groundg¢ld. at 3). Defendants also move to dismiss pursuant to Rule 12(b)(6) for failure
to state a claim upon which relief can be grantietlat 2).

. RuLE 12(b)(1)

A. Legal Standard

Pursuant to Federal Rule of Civil Procedure 12(b)(1), a party may move to dibmiss
claims against it for“lack of subjecimatter jurisdictiorf. “Attacks on subject matter
jurisdiction. . .come in two forms:facial attacks and ‘factual attacks. Garcia v. Copenhaver,
Bell & Assocs., M.Ds, P.A, 104 F.3d 1256, 12661 (11th Cir. 199) (quotingLawrence V.

Dunbar, 919 F.2d 1525, ZB-29 (11th Cir. 1990))“Facial attacks challenge subject matter

Page3 of 27



jurisdiction based on the allegations in the complaint, and the district court takdedghéals as

true in deciding whether to grant theotion.” Morrison v. Amway Corp.323 F.3d 920, 925 n.5
(11th Cir. 2003) “However, where a defendant raises a factual attack on subject matter
jurisdiction, the district court may consider extrinsic evidence such as depdsgtimony and
affidavits” Carmichael v. Kellogg, Brown & Root Servs., |n&72 F.3d 1271, 1279 (11th Cir.
2009). ‘When jurisdiction is properly challenged, a plaintiff has the burden of showisdifiron
exists” Kruse, Inc. v. Aqua Sun Invs., Indo. 6:07cv-1367-0rl-19UAM, 2008 U.S. Dist. LEXIS

7066 (M.D. Fla. Jan. 31, 2008).

B. Articlelll Standing Analysis

Article 11l standingis a threshold inquirySteel Co. v. Citizens for a Bettenv't, 523 U.S.

83, 94-95 (1998) so the Courtvill addressit first. In order to bring a case in federal court, a
plaintiff must establish standing under Article Il of the United States t@otisn. Lujan v. Defs

of Wildlife, 504 U.S. 555, 55%0 (1992) To establish Constitutional, or Article Ill, standing, a
plaintiff must show: “1) thafit] personally has suffered an actual or prospective injury as a result
of the putatively illegal conduct; 2) that the injury can be fairly traced tohhkeaged conduct;

and 3) that the injury is likely to be redressed through tcaation! Saladin v. City of
Milledgeville, 812 F.2d 687, 690 (11th Cir. 1987).

Defendants assert that Plaintiffs have failed to establish Article Il is@rzecause:
Plaintiffs have notemonstratedhat any of their claims fall within coverage of tbensumer
protection statutes upon which their claims are based; Plaintiffs have notsbstdlibhiat they have
suffered arinjury-in-fact, and Plaintiffs have not shown a causal connection between the purported

injury and the complained of conduct.
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To egablish Article Il standing;'it is not enough that a named plaintiff can estaldish
case or controversy between himself and the defendant by virtue of having standipgasrie
of many claims he wishes to assert. Rather, each claim must be arsdpaedtely. Griffin v.
Dugger, 823 F.2d 1476, 1483 (11th Cir. 1987). Therefore, the Court proceeds to look at whether
Plaintiffs have standing to bring each of the ten Counts they have asserted in fiai@ém

1. Counts 11, Ill, IV, VII, and VIHFDUTPAClaims

Counts II, IlI, IV, VII, andVIII of Plaintiffs’ Complaint are based on alleged violations of
FDUTPA. FDUTPA makes illegal‘[u]lnfair methods of competition, unconscionable acts or
practices, and unfair or deceptive acts or practices in the conduct of any tradenarcehfla.
Stat. 8501.204(1). FDUTPA authorizes a private cause of action for actual damages by any
‘person’who has suffered a loss because of a deferglamlation of the statute State Farm
Mut. Auto. Ins. Co. v. FeijgdNo. 118-cv-23329KMM, 2019 U.S. Dist. LEXIS 93343, at *13
(S.D. Fla. June 3, 2019quotingFla. Stat. § 501.211(R)in 2001, the Florida Legislature amended
FDUTPA's standing provision by replacing the wdcdnsumer’ with the word‘person’ Id.
“There is cuently a split in authority regarding whether the 2001 amendment extended FDUTPA
to nonconsumers,’and neither the Florida Supreme Court nor the Eleventh Circuit has resolved

the split.Id. (collectingcases).

3 However, the Court will not separatelgidresstanding as to CountDefendars argue
that “[t]he entire Complaint should be dismissed pursuant to Rule 12(b)(1),” but Betetiten
fail to include any argument or legal authority challenging standing asuiot Cof the Complaint
(tortious interferencegnd therefore appear to concede that Plaintiffs have standing ataiis
(Doc. 22 at 10). The Court agrees; Plaintiffs have standing anttigous interference claim.
Similarly, the Court will not separatelgddressstanding forPlaintiffs’ claim fa declaratory
judgment inCount IXbecause thatlaimis premised on the alleged violations set forth in the other
nine counts, and Defendants do not challenge standitigeatteclaratory judgment claion any
separate basi$herefore, the Court finds that Plaintiffs also have standing on CouwartdXefers
the parties to the analysis set forth regarding the cothgns
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Defendants assert that “Plaintiffs are natsumers involved inonsumetransactions with
[Defendants],” and therefore are not covered by the protectb®OUTPA. (Doc. 22 at 5).
Plaintiffs claim that the FDUTPA is not so limited. Plaintiffs are correct.

At least three of Florida’s District Coarof Appeat have categorically held that “an entity
[i]s not required to be a consumer in order to have standing to bring a FDUTPA TRdijoo,
2019 U.S. Dist. LEXIS 93343, at *1@uotingCaribbean Cruise Line, Inc. v. Better Business
Bureau of Palm Beach Cty., In@69 So. 3d 164, 169 (Fla. 4th DCA 201&)llecting case$)see
also Envtl. Mfg. Sols., LLC v. Fluid Grp. LtdNo. 6:18cv-156-Orl-40KRS, 2018 U.S. Dist.
LEXIS 131382, at *4850 (M.D. Fla. May 9, 2018holding same)Absent a cleadirection from
the Florida Supreme Court on an issue, this Courbagind to follow decisions of the state
intermediate appellate courts unless there is some persuasive indicatior fatitta Supreme
Court would decide the issue differentNurnez v Geico Gen. Ins. Cp685 F.3d 1205, 1210 (11th
Cir. 2012) (citation omitted)Thus, Defendants’ argument that Plaintiffs, as insurers, cannot be
protected by FDUTPA fails.

Defendants’ argumentalso fail regarding injuryin-fact and causal connectidar the

FDUTPA claimsAn injury-in-factis “ an invasion of a legally protected interdbft is‘concrete
and particularizedand ‘actual or imminent, not conjectural or hypothetitaBpokeo, Inc. v.
Robins 136 S. Ct. 1540, 1548 (2016) (quotihgjan, 504 U.S. at 560). Thajury must be

“particularized, meaning it“must affect the plaintiff in a personal and individual Walyl.

(quotingLujan, 504 U.S. at 560 n.1). Additionally, the injury must“cencrete; meaning“it

4 Florida’s Fifth District Court of Appeal has not ruled on the issue.

5 This Court makes no determination at this staggardingwhether Plaintiffs are actually
“consumers,” as they argue in their Motion, because such a finding is not necessdaplich
standing to bring an FDUTPA claim.
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must actually exist.Id. The Supreme Court iBpokecemphasized that a plaintiff canrfi@llege
a bare procedural violation, divorced from any concrete harm, and satisfgjuhgin-fact
requirement of Article III. Id. at 1549.

Defendants argue that “the Complaint contains no allegations that any of [Defendants’]
true consumecustomers sustained any damages, actual or otherwise, or were harmed by
Defendants in any way.” (Doc. 22 at 9). Defendants miss the point. FDUTPA does nabtedy p
consumers, as discussed abd?aintiffs allege thatheywere injured by Defendants’ actioims
the following ways® Plaintiffs claim that the average invoice for a windshield replacement done
by Defendants is approximately $900, whereas the average for other glass venduoriglanid-|
approximately $350. Plaintiffs refusal to pay the full invoice amount hagedsul‘overages”
that Defendarst areseeking from Plaintiff, which exceed $200,00®laintiffs also state in their
Complaint thathey have incurredtigation costs and fees resulting from Defendants’ lawsuits
against Plaintif§ seekingpayment of the overages.

While thecosts of thanstantlawsuit are not a cognizable injury sufficient to establish
standingSteel Cq.523 U.Sat 107-08 the underlyingawsuits (“over 1,400” of them, (Doc. 1 at
4)) and associated expensexceeding $400,000,(id. at 5, represent an actuabncrete and
particularizedinjury-in-fact Sliwa v. Bright House Networks, LL.QNo. 2:16cv-235+FtM-
29MRM, 2018 U.S. Dist. LEXIS 52509, at *9 (M.D. Fla. Mar. 29, 2018) (holding that “exposure
to liability in [a] lawsuitconstitutes a sufficienhjury-in-fact”) (citing Yellow Pages Photos, Inc.

v. Ziplocal, LR 795 F.3d 1255, 1265 (11th Cir. 20L5plaintiffs have sufficiently alleged that

theyhavebeen “expos[ed]” to liability in the underlying lawsuilg.

® Plaintiffs also properly allege that its insured customers were injured.
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And notably, even if the underlying lawsuits were not a cognizajiey-in-fact, Plaintiffs
suggest that some of the windshield replaeei® were unnecessary in the first place and ttat “
least some of the damaged windshields could have been properly andeyadalyd at a much
lower cost.” (Doc. 1 at 4)Thus, Plaintiffs have alleged an injury in the formoskpaying for
windshieldreplacementw/hen they should have only had to payl@werrepair costs

Clearly, tese purported injuries are fairly traceable to the alleged FDUTPA igitdat
Traceabilityis a“relatively modestburden,Bennett v. Speab20 U.S. 154, 1711997), ad “even
harms that flow indirectly from the action in question can be said téably traceablé to that
action for standing purposég-ocus on the Family v. Pinellas Suncoast Transit Adé F.3d
1263, 1273 (11th Cir. 2003¢ee Lexmark Iik Inc. v. Static Control Components, Int&34 S. Ct.
1377, 1391 n. §2014) (Proximate causation is not a requirement of Article Ill standing, which
requires only that the plaintif’injury be fairly traceable to the defendardonduct.).

The purpose of FDUTPA is ttprotect the consuming public and legitimate business
enterprises from those who engage in unfair methods of competition, or unconscionablejgjecepti
or unfair acts or practices in the conduct of any trade or comrhéfize. Sat. § 501.202(2).
Plaintiffs allege that Defendantattionsviolated various provisions (fDUTPA. Plaintiffs then
suggest that but for these actioR&intiffs’ insured customers would either not have needed a
windshield replacementand would have onlyneeded a repairor would have had their
windshield replaced at a lower coatditionally, Plaintiffs allege thabut for these disputes about
costs, Defendants would not have sued Plaintiffs for recovery of underpaid invbiues.
Plaintiffs have estdished thestanding element of traceability.

Defendants do not challenge the redressability element of standitigabelement ialso

met. “[A] favorable decision on thE=-DUTPA] claim[s] will redress the injury to the extent
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Plaintiff recovers the maes it paid on the basis of [FDUTPA violatiorispeere Constr., LLC v.
Cemex Constr. Materials Fla., LLA@98 F. Supp. 3d 1332, 1340 (S.D. Fla. 20P&intiffs have
established Article 11l standing on the FDUTPA clajres they will not be dismissed on this basis.
2. Counts V, VI, and X—NdrRBUTPA Claims

As to Counts V, VI, and X,Defendarg argue that if Plainti§ lack standing under
FDUTPA, then Plaintiff also lack standing on the n&iDUTPA claims because those claims “are
all premised on purported FDUTPA violations.” (Doc. 22 at 10). The Court finds this argument to
be an ineffectivattempt at getting these claims dismisd#fthile Counts VII and VIII dallege
per seviolations of FDUTPA as a result of the alleged non-FDUTPA statutory violatians)t€
V, VI, and X allege standlone claims independent of FDUTRAd areadequately supported by
alleged facts and legal authorityount V is based on alleged violatsoof FHSSAand theFTC
Rule, Count VI is based on alleged violasari FMVRA, and Count X is a common law claim
for unjust enrichmenDefendant even admit that these are “stamldne claimg (Doc. 22 atl0
n.10, 11, 12)but then fail to provide any argument supporting dismissal other than the vague
assertion that the claims are premised on FDUTPA violations and thereforé bhalismissed
if Plaintiffs lack standing on the FDUTPA claims. (Doc. 22 at 10 n.10, 11 REjardless, at a
minimum, Plaintiffs have alleged the same injumnfact for Counts V, VI, and X as they have for
the FDUTPA claims. And, for traceability Plaintiffs allege that if Defendants had not violated
the underlying statutes, then Plaintiffs would not have suffered these injasewith the

FDUTPA claims, Plaintiffs’ injuries would be redressed with a payment of gesni@r monies

’ Plaintiffs may have also alleged additional injuries associated with th&DOTPA
claims, such as impacts on its contractual relationships with its insuredneust but the Court
does not need to recite a list of all of Plaintiffs’ alleged injuries as part of tidirgjaanalysis.
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lost resulting from the statutory violation&ccordingly, Plaintiffs have established Article IlI
standing on the noRDUTPA claims.
1. RuLE 12(b)(6)

A. Legal Standard

“A pleading that states a claim for relief must contain . . . a short and plain statémhent o
claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2uadhir® Federal
Rule of Civil Procedure 12(b)(6), a party may move to dismai complaint for “failure to state a
claim upon which relief can be granted.” In determining whether to dismiss unaeif&b)(6),
a court accepts the factual allegations in the complaint as true and consraes ¢light most
favorable to the nemoving party.SeeUnited Techs. Corp. v. Mazeés56 F.3d 1260, 1269 (11th
Cir. 2009). Nonetheless, “the tenet that a court must accept as true all oé¢jati@tls contained
in a complaint is inapplicable to legal conclusions,” and “[tlhreadbare reaitdie elements of a
cause of action, supported by mere conclusory statements, do not séfficerdft v. Igbal 556
U.S. 662, 678 (2009). Furthermore, “[tjo survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted asetrto ‘state a claim to relief that is plausible on its face.”
Id. (quotingBell Atl. Corp. v. Twomb\650 U.S. 544, 570 (2007)). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the rblsmference that
the defendant is liable for the misconduct allegédl.Generally, in deciding a motion to dismiss,
“[tlhe scope of the review must be limited to the four corners of the compl&ntGeorge v.
Pinellas Cty, 285 F.3d 1334, 1337 (11th Cir. 2002).

B. Failureto State a Claim Analysis

“[Alccept[ing] the factual allegations in the complaint as true and conggiutthem in a

light most favorable to the [Plaintiffs]United Techs556 F.3d at 126®Rlaintiffs easily survive
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Defendants’ 12(b)(6) mon to dismisn all but two CountsThe Court will analyze each Count
inturn®
1. Count I—Tortious Interference

The elements of tortious interference:&i@) the existence of lbusiness relationship [or
contract? . . .(2) knowledge of the relationship on the part of the defendant; (3) an intentional and
unjustified interference with the relationship by the defendant; and (4) damtgegiaintiff as a
result of the breach of the relationshimgenuity, Inc. v. Linshell Innovations LttNo. 6:1%cv-
93-0rl-28KRS, 2014 U.S. Dist. LEXIS 40336, at *11 (M.D. Fla. Mar. 25, 2014) (qu&thgn
Allen, Inc. v. Georgetown Mangainc., 647 So. 2d 812, 814 (Fla. 1994pJaintiffs haveclearly
pleadeckach of these elemenBaintiffsallegethat they “currently have and have had contractual
relationships, per their automobile policies, with insureds.” (Doc. 1 at 29). Réaaitioallege
in detail, that Defendasthad knowledge of the contractual relationship between Plaiatiid
theirinsured customersSge, e.g.id. at 3, 17, 2621, 142). Plaintiffs then specify exactly how
they believe Defendants interfered with the relationghifg. at 26-24, 30), and the resulting

damage to Plaintiffsjd. at 4-5, 30).Plaintiffs have properlpleadedhe elements for a claim of

8 Defendants argue that Counts Il through X of the Complaint should be dismissed on Rule
12(b)(6) grounds “for the same reasons Plaintiffs lack Article INditeg.” (Doc. 22 at 22). As
the Court has outlined above, Plaintiffs have established Article 11l staodialh Counts, so those
argumentwill not be readdressed here.

% “Except for requiring a contract rather than only a business relationshipatise of
action of tortious interference with a contract is essentially the same assantienfierence with
a business relationshipliigenuity 2014 U.S. Dist. LEXIS 40336, at *11 (citirigjlkington v.
United Airlines, Inc.112 F.3d 1532, 1540 (11th Cir. 1997)).

10 Indeed, these allegations appear the section of the Complaint aptly titled
“[Defendants’] Interference with [Plaintiffs’] Contrtual Relationship with its Insureds.” (Doc. 1
at 20).
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tortious interference, amndaccepting Plaintiffs’ allegations as true at this stage of the
proceedings—DefendantsRule 12(b)(6) motion to dismiss is due to be denied as to Count I.
2. Counts II, lll, MV—FDUTPA Claims

As athreshold matterthis Court declines to impose the heightened pleading standard set
forth in Rule 9(b) as Defendants requéstFed. R. Civ. P. 9(b) (A alleging fraud or mistake, a
party must state with particularity the circumstances constituting fraomistake. Malice, intent,
knowledge, and other conditions of a person’s mind may be alleged geteralliye purposeof
Rule 9(h is to ‘alert[] defendants to the precise misconduct with which they are charged and
protect[] defendants against spurious charges’ Klusmeier v. Bell Constructors, 1nei69 F.
App’'x 718, 720 (11th Cir. 2012yuotingZiemba v. Cascade Ihtinc., 256 F.3d 1194, 1202 (11th
Cir. 2001). Requiring Paintiffs to plead their FDUTPA claims with particularity wouhmbt
advance this goal as FDUTPA's elements are already more particularizetldearot common
law fraud.Harris v. Nordyne, LLCNo. 14CIV-21884BLOOM/Valle, 2014 U.S. Dist. LEXIS
189248, at *12 (S.D. Fla. Nov. 13, 2014). That is, a complaint whicksgtédiusible allegations

supporting FDUTPA claims will generally put a defendant on fair notice of &beren ofa

11 Defendants’ remaining arguments appear to be asking the Court to either construe
allegations in the Complaint against Plaintiffs or to consider evidence outsidgothplaint,
neither of which the Court can do when evaluating a Rule 12(b)(6) motion to diSestmited
Techs, 556 F.3cat 1269 St. George285 F.3dat 1337.

12 District courts in the Eleventh Circuit “are split on the question of whether a PBUT
claim must meet Rule 9(b) pleading uegments.”Incarcerated Entm’t, LLC v. Warner Bros.
Pictures 261 F. Supp. 3d 1220, 1227 (M.D. Fla. 2058g alsdHummel v. Tamko Bldg. Prads
No. 6:15¢cv-910-Orl-40GJK, 2015 U.S. Dist. LEXIS 183773, at *6 (M.D. Fla. Nov. 5, 2015).
However, “[clertainly, not allFDUTPA claims are required to me&ule 9(’'s pleading
standard. Humme] 2015 U.S. Dist. LEXIS 183773, at *Rather, the FDUTPA cases in which
courts have applied Rule 9(b)'s heightened pleading standard all “sound i’ fgdad v.
Wachovia Mortg. Corp.No. 5:11cv-566-Oc-37TBS, 2012 U.S. Dist. LEXIS 33941, &80
(M.D. Fla. Mar. 13, 2012(finding “that where the gravamen of the claim sounds in frauthe
heightened pleading standard of Rule 9(b) would &pplhhe FDUTPA chims here do not sound
in fraud, so Rule 9(b)’s heightened pleading standaltahot be applied.
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plaintiff’s claims and the grounds upon which they are based, without the risk of subjecting the
defendant to specious claimsg. at *12-13. “Because Rule 9(b) does not apply to FDUTPA
claims, its requirements cannot serve as a basis to dismiss Plaiiitig PA clainis].” Eli Lilly
& Co. v. Tyco Integrated Sec., LL8o. 1380371CIV, 2015 U.S. Dist. LEXIS 191652, at *10
(S.D. Fla. Feb. 9, 201%}ollecting casesh?

Applying Rule 12(b)(6)’'s standard to the FDUTPA claims (Counts II,M), Plaintiffs
have satisfied the pleading standaBke Igbal 556 U.S. at 678. As previously mentioned,
FDUTPA makes illegat[u]nfair methods of competition, unconscionable actpractices, and
unfair or deceptive acts or practices in the conduct of any trade or conimElee Stat.
§ 501.204(1)An unfair practice has been defined“ase that offends established public policy
and one that is immoral, unethical, oppressive, unscrupulous or substantially injurious to
consumers.’Samuels v. King Motor Co. of Fort Lauderdal@2 So. 2d 489, 499 (Fla. 4th DCA
2001)(quotation omitted)However,FDUTPA does not apply ta]n act or practice required or
specifically permitted by federal or state la¥ld. § 501.212(1)The elements comprising a claim
for damages under FDUTPA are: “(1) a deceptive act or unfair practicea@aton; and3)
actual damagesCarriuolo v. GM Co,823 F.3d 977, 983 (11th Cir. 2016) (cit@dgy First Mortg.

Corp. v. Barton 988 So. 2d 82, 86 (Fla. 4th DCA 20)8)

13 Defendants appear to request that all of FBBJTPA Counts as to Isaly should be
dismissed because he was purportedly not a “direct participant” in the al@ged.aDoc. 22 at
22). Defendants then pin their argument for dismissal with regards to Isaly onuldh®(RB)
analysis. As the Court has determined that Rule 9(b) does not apply, this argutisegerded.
Further,Plaintiffs have alleged thasdly is the sole member and owner of Defendant business,
and he controls the acts and practices of the business. Plaintiffs go so far lhdstdycthe
“mastermind” of the alleged unfair and deceptive practices. (Doc. 1 Bhi8)is enough to clear
the Rule 12(b)(6) hurdleRPaul v. Mayo Clini¢ No. 3:15¢cv-1244HESMCR, 2016 U.S. Dist.
LEXIS 194907, at *8 (M.D. Fla. June 14, 2016dlding that similar allegations were enough even
under the heightened Rule 9(b) standard).

14But this is not the situatiopresented by the Complaint, as Defendants attempt to argue.

Pagel3 of 27



Plaintiffs havesufficiently allegeceach of the requireelements. The deceptive and unfair
act allegedvy Plaintiffs are detailed in the section of the Complaint titled “[Defenda&tsigme
to Obtain Payment for Nemarket Rates.” (Doc. 1 at 14). Plaintiffs allege that Defendants have
been deceptive and unfair in their advertising and solicitation of Plaimi$isred customers by,
among others things: advertising free windshield replacements to Plaint#fiseth customers;
offering incentives to Plaintiffs’ insured customers for windshield replaoésw-cash for old
windshields, gift cards; advertising OEM glass when Defendants actualhoa®©EM glass; and
soliciting Plaintiffs’ insured customers in parking lots, places of enmpémyt, and at their homes.
Plaintiffs allege that Defendants have also made misrepresentations andrenis$latiffs’
insured customers by: soliciting customers through promises of payment anih@théves that
are not actually paid; misrepresenting Plaintiffs’ working relationship wéfeimants; omitting
or failing to disclose important claims information when communicating with Plaintifared
customers regarding their windshield replacements; and failing to disclodawibeits that
Defendants have filed against Plairgiibr similar work. Finally, Plaintiffs allege that Defendants
then coerce Platiffs’ insured customers to assign their insurance benefits over to Defendants by
having the insured customers sign a form purporting to “simply authorizeottkeor confirm that
the work was completed.” (Doc. 1 at 18). This is by no means an exhaistivethe detailed
allegations in the Complaint regardithg FDUTPA claims!® but it is more than enough to satisfy
the first element for Counts I, and IV.

Regarding damages and causation, the Court refers to the standing ataysiswhich

details the causation and actual damages alleged by Plaintiffs. Plaintiffsalbeyed actual

15 The Court directs Defendants to pages fourteen through twenty of the Complaint for
further details.

Pagel4 of 27



damages in the amount of the alleged overages and the costs of thgingdiidation, and
Plaintiffs have alleged that the deceptive and unfair practices by Defendaptsdused these
damages. It is not much of an inferential 4p come to the conclusion that but for Defendants’
alleged actions, Plaint#fwould not beengaged in over 1,000 lawsuits with DefenddhtBhus,
Plaintiffs have sufficientlyleadedhe elements of an FDUTPA claim to survive a Rule 12(b)(6)
motion for Counts Il, Ill, and IV.
3. Counts VIl and VIII—FDUTPA Per Se Violation Claims

Applying Rule 12(b)(6)’s standard to ther seviolation FDUTPA claims (Counts VIl and
VIII), Plaintiffs have sufficiently stated a claim on these Couriee Igbal556 U.S. at 678.
Prohibited @ceptive and unfair practicasder FDUTPA include violations 6fa]ny law, satute,
rule, regulation, or ordinance which proscribes unfair methods of competition, or unfairj\decept
or unconscionable acts or practi€¢esdd. 8 501.203(3)(c). Some federal courts in Florida have
referred totheseFDUTPA claims asper seviolations” because they are explicitly provided for

in the statuteSee, e.g., Williams v. Delray Auto Mall, In@16 F. Supp. 2d 1294, 1300 (S.D. Fla.

16 Seelgbal, 556 U.S.at 678 (‘A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatethdaai¢ is liable
for the misconduct alleged.”

17SeeSliwa 2018 U.S. Dist. LEXIS 52509, at *9 (holding that “exposure to liability in [a]
lawsuitconstitutes a sufficiemjury-in-fact”) (citing Yellow Pagesr95 F.3cat 1265).Defendants
suggest that Plaintiffs could have avoided this liability “by simply denying timelshield
replacement claims.” (Doc. 22 at 29). The Court is not convinced by this argumenteAddds
point out, “insurers have the right to deny claims if their insureds fail to coepknang the claims
process.” [d. at 28 (citingTravelers Indem. Co. v. Attorney's Title Ins. Fuh€84 F. Supp. 3d
1224,1232 (M.D. Fla. 20} But there are no facts to support the suggestion that any of Plaintiffs’
insured customers failed to cooperate during the claims process. And even fadscivere
introduced, they would be outside the four corners of the Complaint and therefore could not be
considered by the Court for the purposes of the Rule 12(b)(6) m&iokeorge 285 F.3dat
1337.
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2013) Taviere v. Precision Motor Cars, IndNo. 8:09cv-467-T-TBM, 2010 U.S. Dist. LEXIS
12493, 2010 WL 557347, at *4 (M.D. Fla. Feb. 12, 2010).

Preliminarily, Defendants argue thRtaintiffs are not consumers and therefore cannot
bring the FDUTPA claims that are basedpen seviolations (Counts VII and VIII). As the Court
has already determined that Plaintiffs do not have to be consumers to bel dowERUTPA,
Feijoo, 2019 U.S. Dist. LEXIS 93343, at *14, tlaly remaining question isvhether or not
Plaintiffs can properly assert an action pursuant to the underlying statutes.

Count VII alleges per seviolations of FDUTPA based on violations of FHSSA and the
FTC Rule. FHSSA makes iutlawful for any person to conduct any home solicitation”$éle
without first obtaining a permit. Fla. Stat. 8§ 501.022(1)%a&nilarly, the FTC Rule applies to sales
“of consumer goods or services . which [have] a purchase price of $25 or more ifstle is
made at the buyer’s residence or a purchase price of $130 or more if the sale isthocations
other than the buyer’s residence.” 16 C.F.R28.0(a). Plaintiffs alleged that Defendants violated
FHSSA and the FTC Rule by soliciting Plaintifissured customers at their homes for windshield
replacementsPlaintiffs also allege that for both FHSSA and the FTC Rule, the statutory price
points were exceede@efendants assert that FHS®Ad the FTC Rule do not apply because
Plaintiffs’ insured customers did not have to pay for the windshield replacements, i@ifdréhe
the statutory price point threshold was not met.

FHSSA only states that it applies &afe. . . of consumer goods or services with a purchase
price in excess of $25Fla. Stat. § 501.021(1). It does not state that the end-user of the consumer

good has to be the one paying the purchase price. Nor do Defendants provide amyHegal a

18 “Home solicitation sale” is defined by FHSSA asdale, lease, or rental of consumer
goods or services with a purchase price in excess of B&b Stat. § 501.021(1).
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to the contrary. Similarly, the FTC Rule applies to 4ak . . .of consumer goods or servg&ef

$25 or more and defines “purchase price” as “[t]he total paid or to be paid for the consumgr goods
16 C.F.R. 8 429.0(a), (e). This definitialsosuggestshat it does not matter who ultimately bears
the responsibility for payment. Thus, Count Mill not be dismissed on thizasis

The FDUTPA element of actual damaggiscussed aboyapplies in equal force to Count
VII. As to causation, it is a reasonable inference that but for DefendantedaNegjations of
FHSSA and the FTC Rule, Defendants would not have obtained the business of Plainti#fg’ insur
customers, and Defendants would not have needed to sue Plaintiffs for the allegmsalty
overages. Thus, Plaintiffs have sufficiently pleaded the elements of aFE®tl&im to survive a
Rule 12(b)(6) motion for Count VII.

Count VIl allegeger seviolations of FDUTPA based on violations of FMVRA. FMVRA
requires any “motor vehicle repair shop” to provide customers with “tewriepair estimate”
when “the cost of the repair work will exceed0®lto the customer.” Fla. Stat. 8§ 559.905(1).
Similar to their arguments above, Defendants argue that they did not violate FMAGRAse it
was Plaintiffs and not their insured customers who would have to pay for the windshield
replacement. Plaintiffs ang that there is an underlying factual question at issue because they
could theoretically require their insured customers to be responsible for amounts medl dyve
insurance, and in that case the cost to the customer would exceed the thresticdd phigy
provides any helpful binding legal authority on the issue.

FMVRA applies when “the cost of [the] repair work will exceed $i@dthe customet
Fla. Stat. § 559.905(1) (emphasis add&tg statutedefines “customer” ashe person who signs
the writen repair estimate or any other person whom the person who signs the ek

estimate designates on the written repair estimate as a person who mayeatgtpair work. Id.
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§ 559.903(1)Plaintiffs’ argument is well takefThere may be an undgihg factual question about
whether their insured customers could be on the hook for the cost of the windshield replacement
However,this still would not allowa claimunder FMVRAhereas the statutenly apples to
customersPlaintiffs are not the custeers per the statutory definitionThus Plaintiffs are not
covered by FMVRA, and Count VIII is due to be dismissed.

4, Counts V VI, and X—Unjust Enrichment

Count Vassen a claim for unjust enrichment based on alleged violations of FHSSA and
the FTCRule Count VI is a claim for unjust enrichment based on alleged violations of FMVRA.
And Count X is based obefendants allegedly replacing windshields that should have been
repaired The purportedbases of the statutory violations are discussed abogki for unjust
enrichment must demonstrate three elements: “(1) the plaintiff has coanéefsenefit on the
defendant; (2) the defendant voluntarily accepted and retained that benefit; and (3) the
circumstances are such that it would be inequitabléhfodefendants to retain it without paying
the value thereof.Virgilio v. Ryland Grp., InG.680 F.3d 1329, 1337 (11th Cir. 2012) (citig.

Power Corp. v. City of Winter ParB87 So. 2d 1237, 1241 n. 4 (Fla. 2004)).

These elements are easily satisfiedCounts Vand X Plaintiffs allege that they “have
conferred a benefit on [Defendants], in the form of payments on windshield clamths, a
[Defendants] ha[ve] accepted and retained those benefits.” (Doc. 1, 47)3&or Count V,
Plaintiffs allege thathis benefit has been unjustly conferred because the payments only resulted
from violations of FHSSAandthe FTC Rulét® For Count X, Plaintiffs allege that the payments

were unjustly conferred because the windshields should have been repaired atc$buean

19Each alleged basis for the statutory violations is outlined above and need rpsdiede
here.

Pagel8 of 27



Plaintiffs paid for replacement. Plaintiffs also set forth detailed factual allegailwout why they
believe it would benequitable for Defendants to retain those paymeBisel@oc. 1 at 2429).
Having properlypleadedhe elements for a claiwf unjust enrichment in both Counts V axd
the Motion with regards to those Counts is due to be dehlediever, because the underlying
alleged violation of FMVRA is due to be dismissed, as discussed above, Cewnhidh is based
on alleged FMVRA violations-will also be dismissed.
5. Count IX—Declaratory Judgment

Count IX of the Complaint asserts a claim for declaratory relief pursoidme¢ Declaratory
Judgment Act. 28 U.S.C. 8§ 220The federal courts are confined by Article 11l of the Constitution
to adjudcating only actual ‘cases’ anddntroversies’ Malowneyv. Fed. Collection Deposit
Grp., 193 F.3d 1342, 1346 (11th Cir. 1999) (quothdlen v. Wright 468 U.S. 737, 750 (1984)
“[T]he Declaratory Judgment Act . . . does not broaden federal jurisdict@ulf’States Paper
Corp. v. Ingram811 F.2d 1464, 1467 (11th Cir. 19838hrogated on other grounds by King v. St.
Vincents Hosp, 502 U.S. 215 (1991). Indeed, Congress explicitly “limited federal jurisdiction
under the Declaratory Judgment Act to actual controversies, in statutorgitesogf’ the Article
[l limitations on federal judicial poweAtlanta Gas Light Co. v. Aetna Cas. & Sur. (&8 F.3d
409, 414 (11th Cir. 1995) (quotation omitted). Accordingly, if a declaratory judgment actgon fai
to meet the Article Ill case and controversy uiegment it must be dismissed for want of
jurisdiction. SeeDigital Props,, Inc. v. City of Plantation121 F.3d 586, 589 (11th Cir. 1997)
Additionally, parties do not have a right to a declaratory judgment, and district coueshwav
discretion to aldain from exercising jurisdiction over such a cladmeritas Variable Life Ins.
Co. v. Roach411 F.3d 1328, 1330 (11th Cir. 2005) (per curiéifife Declaratory Judgment Act

is ‘an enabling Act, which confers a discretion on courts rather than an absolutepoghthe
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litigant.” It only gives the federal courts competence to make a declaxdtiaghts; it does not
impose a duty to do so.” (quotiVgilton v. Seven Falls Cab15 U.S. 277, 287 (199%)

Defendants argue that Plaintiffs’ claim for daetory judgment should be dismissed
because it “is nothing more than a maghof all prior counts and is duplicative of the multiple
requests for declaratory relief asserted as part of the FDUTPA claims.” (Roat 32).
Additionally, Defendants arguendt this claim should be dismissed because the Declaratory
Judgment Act does not allow for adjudication of past condath of these arguments falil.

“M otions to dismiss made under Rule 12(b)(6) only test the validity afléima, not its
redundancy; a redundant claim should not be dismissed as long as it is Wadidael v. Wal
Mart Stores E., LP, No. 6:14v-579-Orl-40DAB, 2014 WL 5502442, *4M.D. Fla. Oct. 30,
2014);see alsd~ed. R. Civ. P57 (“The existence ainother adequate remedy does netlude
a declaratory judgment that is otherwaggpropriate . ”). Count IXwill not be dismissed simply
because it is a “madlp” of the other claims. Furthermore, contrary to Defendants’ assertion that
Plaintiffs are only requesting an adjudication regarding past conduchtiffdaplead that
Defendants’ alleged conduawill continue. . . absent a declaration by this Court.” (Doc. 1 at 46).
Thus, Defendants’ request that Count X be dismissed pursuant to Rule 12(b)(6) will lde denie

IV.  ABSTENTION

As a threshold matter, Defendants asg&ttheir abstention argumeind afactual attack
under Rule 12(b)(1). Plaintiffs do not displdefendants’ assertddgal standardor abstention.
“Whether . . . abstention should be raised under Rule 12(b)(1) or 12(b)(6) is the subject of some
dispute.”Parker v. Judicial Inquiry Comm’n of Ala212 F.Supp. 3d 1171, 1174 n.1 (M.D. Ala.
2016);see alsdn re Daewoo Motor Co., Ltd. Dealership Litigho. MDL-1510, 2005 U.S. Dist.

LEXIS 43197, at *20 n.11 (M.D. Fla. Jan. 6, 2005) (“Some courts have indicated that a motion to
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dismiss on comity and/or abstention grounds falls within the rubric of a Rule 12(b)(bnhmoti
Other courts have indicated that a motion to dismiss on abstention grounds does noséilypreci
within Rule 12(b)(1) (citing cases) (citations omitted)Jhis Court finds it unnecessarg t
determine exactly where the current abstention argument fits because “it ithaletire rules
governing dismissal for subject matter jurisdiction are generally accaptte guidelines for a
motion to dismiss on comity and/or abstention grouniatsreé Daewog 2005 U.S. Dist. LEXIS
43197, at *20 n.1Inoting that “presumption in favor of plaintiff under Rule 12(b)(6) motion is
inapplicable on motion to dismiss on grounds of comity which addresses court’s sudtfect m
jurisdiction”). Additionally, even under a Rul#2(b)(6) standard, the Court may take judicial
notice of pleadings and orders from another actierame v. United State®No. 3:10cv-360-J-
34JRK, 2010 U.S. Dist. LEXIS 141894, at *13 (M.D. Fla. Dec. 30, 2010). Thus, the Court does
not proceed with the following analysis precisely under the Rule 12(b)(1) or Rule 12(b)(6)
framework but rather weighs the facts without a presumption in favor of Hkeamtd takes proper
judicial notice of the underlying state court lawsuits.

A. Colorado River Abstention

Defendants makean argumentfor abstention under two separate doctrinEsst,
Defendants argue that this Court shaatidtain from adjudicating this case pursuar@atorado
River abstentiorf® Colo. River Water Conser. Dist. v. United Staté24 U.S. 800(1976)

Plaintiffs argue that abstention und&slorado Rivelis not warranted.

20 Defendants do not appear to ask alternatively for a stay of this case dutted€clines
to abstain entirely. However, as theutt finds below that abstention is not warranted for any
period of time, it is unnecessary to consider whether a stay would be an approprale =@
Moorer v. Demopolis Waterworks & Sewer B8ir4 F.3d 994, 998 (11th Cir. 2004liscussing
the errorof a District Court in dismissing an action when it should have simply stayedtitie ac
pending the outcome of the state court proceedings).
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“Abstention from the exercise of federal jurisdiction is the exception, not &
Under theColorado Riverdoctrine, “abstention is an extraordinary and narrow exception to the
duty of a District Court to adjudicate a controversy properly befdréditThat is, “[ajpdication
of the obligation to decide cases can be justified under this doctrine only iexceptional
circumstances.Id. Furthermore, “[c]onsiderations supporting the other abstention doctrines are
‘weightier’ than the considerations supporti@glorado Riverabstention. Therefore& olorado
River abstention is permissible in fewer circumstances than are the other abstieationes,
which themselves carve out only slender exceptions to the robust duty to exeisietijon.”
Ambrosia Coal & Constr. Co. v. Moralg®68 F.3d 1320, 13311th Cir. 2004) (quotinGolorado
River, 424 U.S. at 818).

“[T]he Colorado Riveranalysis is limited to situations in which federal and state
proceedings involvésubstantially the same parties and substantially the same 'isdedeer v.
Warner/Chappell Music, Inc759 F. Appx 760, 763 (11th Cir. 2018guoting Ambrosia 368
F.3dat 1330) The Eleventh Circuit has deducsglerfactors that must be weighed in determining
whetherColorado Riverabstention is permissiblé(1l) whether the state or federal court has
assumed jurisdiction over any property at issue; (2) the relative inconveniethe federal forum;

(3) the likelihood of piecemeal litigation; (4) the order in which the courts olt@imisdiction;
(5) whether state or federal law will be applied; (6) whether the statecasugidequately protect
the parties’ rightsand (7) the vexatious or reactive nature of either the federal or the state

litigation.”?! Id. (quotations omitted).

21 The Eleventh Circuit has in some cases also considered an eighth factor under the
Colorado Riverdoctrine—whether the concurrent cases involve a federal statute that evinces a
policy favoring abstentionWillson v. Bank of Am., N.A684 F. Appx 897, 900 (11th Cir. 2017).
However, the instant case does not involve any federal statutes other than ldr@at@rgc
Judgment Act. Thus, this factor need not be considered in this analysis.
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Prior to an analysis of the factors set forth by the Eleventh Circuit, this Cansiders
whether this case and the underlying statetcactions “involve ‘substantially the same parties
and substantially the same issue8dker, 759 F. App’xat 763 (quotingAmbrosia 368 F.3d at
1330).Plaintiffs have made a reasonable argument that both different partiesfarehtiifsues
are presernetween the federal and state actions. For example, the state actionsndolnetall
of the Plaintiff parties in this case nor do they involve Isaly as a defendenstdte court actions
also each involve only a single windshield replacement clalmeyeas the instant action focuses
on the underlying alleged conduct of DefendaNtmnethelessasColorado Riveirdoes not require
the relevant federal and state cases to share “identical parties, issues, and f@quedistf,” this
Court will look tothe seven factors presented by the Eleventh Circuit to determine whether
abstention under th@olorado Riverdoctrine is permissiblédmbrosia 368 F.3d at 1329.

The first factor weighs against abstention, as no property is involved in thidctaaste.
1332 (“Because the relevant cases are not proceedings in rem, neither court hasquarsader
property, and the firs€olorado Riverfactor does not favor abstentitn.

The second facterrelative inconvenience of the federal foraralso weighs against
abstention. This factor should focus primarily on the physical proximity of the federain to
the evidence and witnesskkl. Here, all of the pending state actions identified by the parties are
in various Florida state courts. Whethe federal forum and the state forum are equally
convenient[,] this factor . . . cuts against abstentidacksonrPlatts v. GE Cap. Corp727 F.3d
1127, 1141 (11th Cir. 2013).

The third factor—the likelihood of piecemeal litigatierweighs heavily agast abstention
and is potentially the most persuasive factor hengbrosia 368 F.3d at 1332 (noting that “no one

factor is necessarily determinative,” and that “the weight to be given torenfactor may vary
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greatly from case to case” (quoti@glorado River 424 U.S. at 818yloses H. Cone MeirHosp.

V. Mercury Constr. Corp 460 U.S. 1, 1§1983))); Moorer v. Demopolis Waterworks & Sewer

Bd. 374 F.3d 994, 997 (11th Cir. 2004). While the parties disagree on the precise number of small
claims casesgnding in state courts throughout Florida, the parties agree that they number over
1,000.And there appears to be no end in sight toctir@inued filing of these cases unless and
until the underlying issues between the parties are resolved. This Gmeiteissituated to analyze

all of the underlying issues between the parties than state court judgesesctttoughout the

state each handling only a handful of the small claims caSessol. Am. Ins. Co. v. HintpB845

F. Supp. 1515, 1520 (M.D. Fla. 199inding that the third factor weighed against abstention
when the federal action was “more comprehensive” and involved more parties thaatéhe st
action).

The fourth factorthe order in which the courts obtained jurisdictieslso weighs
slightly against abstention, though it is not determinatilee Supreme Court clarified that this
factor “should not be measured exclusively by which complaint was filedifusrather in terms
of how much progress has been made in the two actiénsirosia 368 F.3d at 1333 (quoting
Moses 460U.S. at 21). Here, the state court lawsuits were clearly filed first, butntisar how
much progress has been made in those proceedings. Furthermore, it appears that there is a
continuing risk of additional lawsuits being filed in state court if the underlyimytis between
the parties are not resolvatfhen “[n]o significant progress has been made in either action[, this
factor] does not weigh in favor of dismissa\th. Bankers Ins. Co. v. First State Ins.,891 F.2d
882, 88586 (11th Cir. 1990)As it is Defendants’ burden to demonstrate that the state court cases

referenced have progressed to a point that justifies abstefitidrosia 368 F.3d at 1333-and
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they have failed to do sethis factor weighs ajnst abstentionrAm. Bankers891 F.2d at 885
86.

The fifth factor—whether state or federal law will be appledoes not favor abstention.
“[This] factor. . .‘favors abstention only where the applicable state law is particularly errpl
best left forstate courts to resolve Baker, 759 F. Appx at 764 (quotinglacksonrPlatts, 727 F.3d
at 1143. That is not the situation presented here. This Court has handled numerous FDUTPA cases
and“is fully competent to adjudicate” the instant casiall v. SargeantNo. 9:18CV-80748-
BLOOM/REINHART, 2018 U.S. Dist. LEXIS 171099, at *17 (S.D. Fla. Oct. 1, 2618).

The sixth factor—adequate protection of the parties’ righis neutral. The fact that both
forums are adequate to protect the parties’ rights merely renders thrsfagtral on the question
of whether the federal action should be dismissed. This factor will only weiglon ér against
dismissal when one of the forumsnadequateo protect a party’s rightsNloonan S., Inc. v. Cty.
of Volusig 841 F.2d 380, 383 (11th Cir. 1988) (emphasis in origikd)e, Defendants only state
that Florida ourts are adequate to protect the parties’ interests. This Court agreés, fedkeral
forum is equally adequate to protect the parties’ rights. As both forums are adequatect the
rights asserted by each of the parties, this factor is nelgtral.

The seventhactor is neutralas well. With this factor, the Court may consider “the
vexatious or reactive nature eitherthe federal or the state litigation.’bps v. Lops140 F.3d
927, 961 (11th Cir. 1998) (quotildoses 460 U.S. at 18 n.20While Defendants suggest that it

is “obvious” that the instant action is reactive to Plaintiffs’ lack of satisfagtibnthe state court

22 Hall also notes that “the presiding District Judge served on the Florida state bench from
1995 to 2014.” 2018 U.S. Dist. LEXIS 171099, at *17 n.7. Similarly, the presiding District Judge
in the instant case served as a Florida Circuit Court Judge prior to his appuitdnthe federal
bench.
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proceedings, they provide no evidence of this. (Doc. 22 at 15). Even if this statemest-ihat
Plaintiffs are displesed with the results of the state court proceedirigsloes not necessarily
follow that the instant case should be barf@dy v. AIG Aero. Ins. Sery$61 F. Supp. 3d 1255,
1265 (M.D. Fla. 2014ffinding that a previous unfavorable ruling in state court does not alone
render a case reactive or vexatious). As “Plaintiffs have stated what appdae €ace of
their. . .Complaint to be legitimate claims for relief. [tjhe Court finds nothing in the record to
suggest that Plaintiffs filed this lawsddr any improper purpose. As such, this factor does not
warrant abstentioh.d.

“After carefully weighing theColorado Riverfactors and extending, as [this Court] must,
a heavy bias in favor of exercising jurisdiction,” the Courtdgindnappropriate to abstain from
adjudicatingthis caseon the basis of th€olorado Riverdoctrine.Ambrosia 368 F.3d at 1332.
Therefore, th&€ourt will not abdicate its “virtually unflagging obligation” to exercise judgdn,
ColoradoRiver, 424U.S. at 813, 817, and Defendants’ request for the Court to abstain on this
basis will be denied.

B. Brillhart Abstention

Next, Defendants argue thdtis Court should abstain and decline jurisdiction pursuant to
the Brillhart abstention doctrineBrillhart v. Excess Ins. Cp316 U.S. 491 (1942). Plaintiffs
counter by arguing tha&rillhart abstention does not apply to a mixed action for claims brought
pursuant to the Declaratory Judgment Act and other independent claims.

This Court finds thaBrillhart abstention—which applies to claims brought pursuant to the

Declaratory Judgment Aetis in fact imapplicable herePPG Industries, Inc. v. Continental Oil
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Co., 478 F.2d 674, 679 (5th Cir. 1978)dispositive on this issiié The parties have not provided
any legal authority to the contrary nor has the Court independently identiftéd Bherefore,
because other Counts in the Complaint that are not brought pursuant to the Decladaiomni
Act “each state a claim upon which relief can be grante®rillhart abstention is not applicable
to the mixed claims pled hereHall, 2018 U.S. Dist. LEXIS 17109%t *15. Therefore,
Defendants’ request for abstention under this doctrine will also be denied.
V. CONCLUSION
In accordace with the foregoing, it ©RDERED andADJUDGED that:
1. Defendants’ Motion to Dismiss (Doc. 22)@RANTED in part andDENIED in
part.
2. Counts VI and VIl arddlI SM1SSED with prejudice.
3. Defendants’ Motion to Dismiss (Doc. 22)DENIED in all other respects.

DONE andORDERED in Orlando, Florida on September 30, 2019.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record

23 Decisions of the Fifth Circuit entered before October 1, 1981, are binding on the court
of the Eleventh CircuiBonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 1981).
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