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UNITED STATES DISTRICT COURT

M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

KIMCHERIE RIOS,
Plaintiff ,
V. Case No: 6:19cv-595-Or-LRH

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

M EMORANDUM OF DECISION

KimcherieRios(“Claimant”), who is proceedingro se appeals the Commissioner of Sodial
Security’s final decision denying her applicasdar disability benefits. (Doc. 1). The Claimant
raises several arguments challenging the Commissioner’s final deas, bas# on those
arguments, requests that the matter be reversed and remanded for furtredipgsce(Doc23).
The Commissioner argues that the Administrative Law Judge (“*ALJ") committehjal error and
that rer decision is supported by substantial evidence and should be affirmed. (PodJ@dn
review of the record, the Court finds that the Commissioner’s final decisialue to b
AFFIRMED .
l. Procedural History

This case stems from the Claimamksgust 7, 201 applicatiorsfor disability insurance
benefitsand supplemeatsecurity income (R.249-56). The Claimant alleged a disability onget
date of Augusg, 2017. (R.249, 25). The Claimant’s applicati@nweredenied on initial review
and onreconsideration. The matterthen proceeded befategdanho, after holdinga hearing (R.

32-54) where the Claimant was represented by coumrsgered a decision on October, 2018

Dockets.Justif.com


https://dockets.justia.com/docket/florida/flmdce/6:2019cv00595/361974/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2019cv00595/361974/25/
https://dockets.justia.com/

Case 6:19-cv-00595-LRH Document 25 Filed 09/08/20 Page 2 of 15 PagelD 1093

denying the Claimant’s applicatisfor disability benefits. (RL1-23). The Claimant requestgd
review of the ALJ’s decisio, but the Appeals Council denied her request for regieWwebruary 8,
2019 (R.13). Thsappealfollowed.
Il. The ALJ’s Decision

In reaching lerdecision, the ALJ performed the fiaggep evaluation process set forth in RO
C.F.R. 8 404.1520(a)nd § 416.90(a)! First, the ALJ determined that the Claimant’s last date
insuredis December 31, 201. (R.13). Next, the ALJ found the Claimant suffers from the
following severe impairments: obesity, multiple sclerosis, asthma, mitthdn degenerative
changes, mild to moderate foraminal narrowing abGhd C56; thoracic protruding disc at T8
and migraine. (R.14). The ALJ also found that the Claimant suffers from the following non
severe impairmentsliplopia and depression(R. 1416). The ALJ, however, determined that the
Claimant does not have an impairment or combination of impairments that aneatdically
equals any listed impairment. (Eo).

The ALJ next found that the Claimant has the residual functional capaRBL() to

performsedentaryvork as definedby 20 C.F.R. § 404.156 &)l § 416.967 (&with the following

1 An individual claiming Social Security disability benefits must prove tigabr she is
disabled. Moore v. Barnhart405 F.3d 1208, 1211 (11th Cir. 2005) (cithognes v. Apfell90 F.3d
1224,1228 (11th Cir. 1999)). The five steps in a disability determination include: (hevtnet
claimant is performing substantial, gainful activity; (2) whether the claiimanpairments arg
severe; (3) whether the severe impairments meet or equal an impairneenini0 C.F.R. Part
404, Subpart P, Appendix 1; (4) whether the claimant can return to his or her@asttreork;
and (5) based on the claimant’s age, education, and work experience, whetheshkecould
perform other work that exists in the national econor®ge generally Phillips v. Barnha@s7
F.3d 1232, 1237 (11th Cir. 2004) (citing 20 C.F.R. § 404.152@) als®?0 C.F.R. $16.920(a).

2 Sedentarworkis defined aslifting no more than 10 pounds at a time and occasiorjaly
lifting or carrying articles like docket files, ledgers, and dnwadls. Although a sedentary job |s
defined as one which involves sitting, a certain amount of walking and standing is ofésaang(c
in carryingoutjob duties. Jobsare sedentary if walkingand standing are dexpgassionally and
other sedentaryriteria are met.” 20 C.F.R83104.1567(a)416.967(a)
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additionalimitations:

[O]ccasional climbing of ramps and stairs, no climbing of ladders, mpssaffolds,

occasional balancing, avoidinga concentrated exposure to extreme heat, oedd, fum

odors, dusts, gases or poor ventilation, avoidiogncentrated exposure tazards

(such as machinery or heights), with frequent but not constant handling and fingering,

and with an ability for simple routine tasks during an 8 hour workday.
(R. 16). In light of this RFC, the ALJ found that the Claimant waable to perform hepast
relevantwork. (R. 21).However, he ALJ found the Claimant could perform other work in fhe
national economy, including work astuffer, addresser, and telephone order clgiR. 2122).
Accordingly, the ALJ concluded that the Claimant was nedliled between her alleged onset date
(August7, 2017) through the date of the decision (October 31, 2018). (R32
II. Standard of Review

The scope of the Court’'s review s limited to determining whether the Coroméssip plied
the correct legabtandards and whether the Commissioner’s findings of fact are supported by
substantial evidenceWinschelv. Comm’rofSoc. Se#31 F.3d 1176,1178 (11th Cir. 2011). The
Commissioner’s findings of fact are conclusive if they are supported by suakéandience, 42
U.S.C. 8§ 405(g), which is defined as “more than a scintilla and is slestarg evidence as @
reasonable person would accept as adequate to support a conclisais’v. Callahan125 F.3d
1436, 1440 (11th Cir. 1997). The Court mustwwtae evidence as a whole, taking into account
evidence favorable as well as unfavorable to the Commissioner’'satecidien determining
whether the decision is supported by substantial evidefRoete v. Chater67 F.3d 1553, 1560
(11th Cir. 1995). Th€ourt may not reweigh evidence or substitute its judgment for that df the
Commissioner, and, even if the evidence preponderates against the Commisd@eision, the

reviewing court must affirm it if the decision is supported by substantial eedéioodsworth v.

Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983).
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V.

Analysis

The Claimant, as discussed above, is proceguimgeandfiled a twopage memorandun

in support of this appeal(Doc.23 at 12). Thememorandum states in its entirety, as follows

I, Kimcherie Rios am requesting reconsideration of Disability.suffer from
Multiple Sclerosis. | have been continuously fighting just to be able to get out of
bed in the mornings, which is nearly impos$sibl have constant uncontrollable
chronic pain, fatigue, inflammation in my joints, which causes swelling anagng

in several body partsThese symptoms make it difficult to follow through with most
daily tasks such as laundry, work, making dinner, getting out of bed, taking a shower,
and sometimes even getting dresséd.times, | am unable to stand or sit for 10
minutes at a time without being in a significant amount of pdihis diseaseven
causes memory loss and forgetfulness which is vepyedsing seeing as | am only

39. My eyes getinflamed and cause blurry vision sometimes lasting a day at a time.
I’ve lost all muscléunctionin my eye for approximately 5 dayg May of 2017, |

was hospitalized due to a strokecause of my MS.I was then in and out of the
hospital for approximately the entire yeafhis caused extreme weakness on my
entire right side of my body, which is still to this day unablpadorm normally.

My anxiety attacks and migraines are fierce and disabling alMyedoctorsdonit
foresee my condition getting any better and continue to find new symptoms due to
my MS.

Due to my chronic pain, | take pain medicine, so its hard to stay on a trirter
because ainy extreme painlevelsthatl endure on a dailyvashe chronic fatigue

| feelon a normal daig tripled with side effects from my daily med#ly normal
sleep is possibly 2 hours at a timed mostly restlessExhaustion makes it hard to
stay focused throughout the day.get electrical pain which &n lasts seconds or
days. There are times | cannot even remember vl | need to pay.These
illnesses have made me very depressed over the years and | halevhlghof
anxiety now, which is why | saw a therapidtexperience powerful muscle Spas
which in turn cause intensifying pain throughout my entire bot@lye medicines
that | take onlyslightly ease the pain but are still disabling at the mds$te sporadic
weakness in my limbmakes it hard to even grab or pick up light objecitkere are
times it can be difficult to eveoperate a vehicle, turn my head, move my arms, and
at times walk.

| experience several flare upSame last a few days and others last a few weéks.
amusing a walker more frequently than last yeahave ecruciating pain in my
right knee. | wagecently diagnosed with bilateral carpal tunnel syndrormeas
referred by my neurologist tofeand surgeon as routine hand and wrist braces were
ineffective for relief. | also suffer fronarthritis in lower back | have been unable

to begin specific MS medication due recent flareama high white cell countA
nurse was sent to my home to perform tests to see if | am healtlugh to finaly
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begin MS medication. This new medication has several side effeettuding
reduced heart beat and low blood pressure.

These are the occurrences that | encounter on a daily dasever know what part

of mybody or entire body will hurt or not work correctly, leaving me unsure of what

| will be able to do fomyselfeach day.

With all this being said, | ask you to please reconsider your decision for B8DI.

doctors as stated in their letters render me disabled and have not seen or gxpect ar

improvement as there has only been progression in my MS thus far.
(Doc. 23at 1-2). Along with thememorandum, the Claimantathedhe following: 1)part of a
treatment note dated April 1, 2019 (Doc. 23 a4)32) an undated medication list detailing
medications prescribed between February 2019 and Juneld04©g); andB) what appears to e
a screenshot from an online patient portal dated June 1620 396-7).

The Commissioner interpreted the Claimant’s memorandum as raising twoents 1) the
ALJ’s decision concerning the Claimant’'s subjective complaintsah s not supported by

substantial evidence; and 2) thew evidenceattached to the memorandum requires remand

ts

pursuant tesentence sinf 42 U.S.C. 8§ 405(g) (Doc. 24). As a result, the Commissioner lin
his response to addressing thoseisgoes. I¢.).

The Court liberally construes briefs filed pyo selitigants. Timson v. Samps¢B18 F.3d
870, 874 (11th Cir. 2008)However, theCourtmay notserve asde factocounsel for gro se
litigant. See Campbell v. Air Jamaica Ltd60 F.3dL165, 116869 (11th Cir. 2014) (“[E]ven in
the case of pro se litigants [the general rule of] leniency does not give a censtlito serve as (le
facto counsel for a party, or to rewrite an otherwise deficient pleading in orslestain an action)’
(quotation marksind citatioromitted));see alsd@samble v. SaulCase No. 8:2@v-428T-27CPT,
2020 WL 1557681, at*2 (M.D. Fla. Mar. 12, 2020)he Courtwill thereforeonly addresshose

arguments thiacan reasonayplbe said to havieeen raiseth theClaimant'smemorandum
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Upon review of theClaimants memorandum and the Commissioner’s response, the Court
agreesvith the Commissioner’s interpretation of the Claimant’s memorandum, wélexee ption
Specifically, the Court agrees that the Claimant’s discussion of her paiméations throughou
muchof her memorandum calls into question the ALJ’s credibility determinatibite wthenew
evidence attached to the memorandsenough to raise a sentence six issue. In addition to fthese
issues, the Court finds the Claimant sufficiently raised one othertisaithe Commissioner dd
notaddress-the ALJ’s treatment of two medical opinions that the Claimant is disabled. ZBgpc.
at 2 (“My doctorsas stated in their letters rendered me disabled and have not seen or gxpect an
improvement as there has only been progression in my MS thus¥affie Court will therefore
begin by aalyzing this argument and will then proceed ttoe arguments addres$in the
Commissioner’s response.

A. Medical Opinions

The Claimant suggests thatthe ALJ didpraperly consider the medical opinions contained
in letters from her doctors(Doc. 23 at 2). While the Claimant does not identify the doctors who
authored théetters a review of the record reveals that two physiciabss. Natesha Ambs angd
David Khosrowzadeh authored standardizéekters opining that the Claimant will “not be able|to
work” for “[tjwelve[m]onths or[m]ore” and is, therefore, disabled. @34, 554)4 The ALJ

considered these opinions and found them unpersuasive.8)(RThe ALJ did not err.

3 A liberal reading of the Claimant’s memorandum reveals no other arguments.

4 These two doctors are the only medical sound®s opinedhattheClaimant is disabled
The other medical opinions otained in the record, while addressing the Claimant’s physical
condition and functional limitations, do not contain any opinions that the Claimaint fiact,
disabled. (SeeR. 7680 (Dr. Thomas Bixler), 903 (Dr. Julie Bruno), 997 (Dr. Ronald
Machad9, 50:07(Dr. Bella Dattani). Under a liberal reading of the Claimant's memorandurp, it
is clear she is only seeking to rely on the opinions that state she is disablédrehttre Court will
not further address these other medical source opinionanylevent, the record reveals that the

-6-
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TheClaimant filed lerapplicatiorsfor disability benefits ougust 7, 2017 (R. 24956).
Effective March 27, 2017, the Social Security Adreiration implemented new regulations relafed
to the evaluation of medical opinions, which provide, in pertinent part, as follows:

(a) How we consider medical opinions and prior administrative medical findings.
We will not defer or give any specific evidentiaveight, including controlling
weight, to any medical opinion(s) or prior administrative medical finding(s
including those from your medical sourced/hen a medical source provides
one or more medical opinions or prior administrative medical findings, we will
consider those medical opinions or prior administrative medical findings from
that medical source together using the factors listed in parag@ph)sthrough
(c)(5) of this section, as appropriatdhe most important factors we consider
when we evaluate the persuasiveness of medical opinions and prior
administrative medical findings are supportability (paragraph (c)(1hisf t
section) and consistency (paragraph (c)(2) of this sectigvg.will articulate
how we considered the medical opinions and prior administrative medical
findings in your claim according to paragraph (b) of this section.

20 C.F.R. & 404.1520c(g)416.920c(a) Subparagraphc) provides that the factors to he
considered include: (1) supportability; (2) consistency; (3) relationship withléimaant (which
includes consideration of the length of treatment relationship; frequeraaoiination; purpose df
treatment relatiortsp; extent of treatment relationship; and examining relationship);| (4)
specialization; and (5) other factors that tend to support or contradetiecahopinion or prior
administrative medical findingld. 88 404.1520¢(¢)416.920c(c)
Pursuant to the new regulations, the Commissioner is not required to #eticaiashe

“considered each medical opinion or prior administrative medical finding frormewlecal source
individually.” 20 C.F.R. § 404.1520c(b)(1)416.920c(b)(1) Courts have found that d]ther

than articulating his consideration of the supportability and consistencydaitte Commissiong

=

is not required to discuss or explain how he considered any other factor in idetgrmm

ALJ considered this other medical opinion evide(iRel820), and the ALJ did not commit any
error.
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persuasiveness.Freyhagen v. Comm’r of Soc. Sec. AdiyNo. 3:18cv-1108J-MCR, 2019 WL
4686800, at *2 (M.D. Fla. Sept. 26, 2018u6tingMudge v. SaylNo. 4:18CV693CDP, 2019 WIL
3412616, *4 (E.D. Mo. July 29, 2019pee alsdKnecht v. Comm’r of Soc. Sedlo. 3:19CV-
000759, 2020 WL 4530725, at*7 (M.D. Pa. Aug. 6, 2020) (“Supportability and consistetiwy are
most important factors in determining the persuasiveness of a medical'souecdécal opinion.”
(citing 20 C.F.R. 8§ 404.1520c(b)(2ptem v. Comm’r of Soc. Sgo. CV 2:19725, 2020 WL
4548056, at*2.1 (W.D. Pa. Aug. 6, 2020) (citations omitted) (“Consistency and sup pibyrtare
the only factors ALJs must address in their written opinions.”)
Here, the ALJ considered the opinions from Drs. Ambs and Khosrowzadeh, stating:
The undersigned is mindfof the fact that the record contains statements from
sources expressing whether the claimantis able to work. (ESHihipage 3; F,
page 2).] Itis noted that statements of this nature, statements on issues reserved tq
the Commissioner, are nedthinherently valuable nor persuasive. Issues reserved
to the Commissioner include whether or not a claimant is disabled, blind, able to
work, or able to perform regular or continuing work. (20 C.F.R. 404.152D(b))
Accordingly, the undersigned doestmeake an analysis of such statements.
(R. 18). This determination is consistent with the,laacause the issue of whetlaedaimant is
disabled or unable to woi&, as the ALJ notedeserved to the Commissioneee20 C.F.R. 8§
404.1527(d)(1), 416.927(d)(1) (“A statement by a medical source that [a ntaghalisabled’ or
‘unable to work’ does not mean that [the Commissioner] will determine[ttatclaimant is]

disabled.”);see alsdHernandez v. Soc. Sec. Admi@omm’; 761 F. App’x 901, 9084 (11th Cir.

2019) (“[T]he ALJ correctly concluded that he was not required to consider Dr. Johrogioios

—+

that Hernandez’s conditions prevented her from being able to work, as i@wilEserve thg

decision to the&Commissioner.” (citing 20 C.F.R. § 404.1527(d)(®))Accordingly, the ALJ did

5 In the Eleventh Circuit, unpublished decisions are not binding, but are perspasive
authority. Seellth Cir. R. 362.
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not err by finding Drs. AmbBsand Khosrowzadeéfiopinions unpersuasiveSeeSSR 965p, 1996
WL 374183, at *2 (July 2, 1996) (“[T]reatirgpurce opinions on issues that are reserved tp the
Commissioner are never entitled to controlling weight or special signded). The Court
therefore finds the Claimant’s first assignment of error unavdiling.

B. The Credibility Determination

The Claimat does not point to a specific issue or issues with the ALJ's credibility
determination. (Doc. 23 at 12). Instead, the Claimartiscusses the symptoms caused by |her
impairments suggesting that the severitytlidse symptomsundermines the ALJ’s credilty
determination and shows that she has greater limitations then those comdireedLJ's RFC
determination. Ifl.). Inresponse, the Commissioner argues that the ALJ properly consideyed the
Claimant’s subjective complaints and the AlcY¥sdibility determinationis supported by substantial
evidence. (Doc. 24 at%). The Court agrees with the Commissioner.

A claimant may establish “disability through his own testimony of pain or other subjéct

6 The Court notes that DKhosrowzadelprescribed the Claimant a walker in May 2018,
though he did not state how frequently the Claimaatild need to usé. (R. 555). In her
memorandum, the Claimant notes that she is using a walker more freqDextl28at 2), but she
does not appear to argue that the ALJ erred by not consideritkghDsrowzadets prescription
(see id). Neverthadss, the Court has considered whether the ALJ erred by not additéssjng
prescription for a walker and finds any ertorbe harmless. At the hearing, the Claimant’s
representative asked the Claimant how frequently she uses a walkeb3)(RThe Claimant
testified that she may use her walker twice a weédt.). ( Based on this testimony, the Claimant's
representative asked the Vocational EXP®E") whether the Claimant’s use of a walker would
preclude her from performing the three jobs the VE ifiedtin responsdo the ALJ’s first
hypothetical question, which was consistent with the ALJ's RFC deteliorinafd.). The VE
testified that the Claimant’s use of the walker would not preclude her frorarpémfy the jobs
identified in response to tHest hypothetical. Id.). Accordingly, any error in not considering
Dr. Khosrowzadels prescription for a walker is harmless, because the testimony at the hgearing
shows that use of a walker did not affect the Claimant’s ability to performwthrkiin the national
economy. SeeCaldwell v. Barnhart261 F.App’'x 188, 190 (11th Cir. 2008) (“When. . an
incorrect application of the regulations resultshewmlessrror because the correct applicatipn
would not contradict thALJ’s ultimatefindings, the ALJ’s decision will stand.”)

-9-
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symptoms.” Dyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2005). A claimant seeking to
establish disability through his or her own testimony must show:

(1) evidence of an underlying medical condition; and (2) either (a)
objective medical evidence confirming the severity of the alleged
pain; or (b) thathe objectively determined medical condition can
reasonably be expected to give rise to the claimed pain.

Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002). If the ALJ determines that the clgimant
has a medically determinable impairment that coedtsonably produce the claimant’s alleged pain
or other symptoms, the ALJ must then evaluate the extent to which the intensity arienmerefy
those symptoms limit the claimant’s ability to work. 20 C.F.8484.1529(c)(1,)416.929(c)(1)
In doing so, the ALJ considers a variety of evidence, including the claimantsfhiste medical
records and laboratory findings, the claimant’s statements, medicaksmpiraons, and othey
evidence of how the pain affects the claimant’s daily activities ailitlyab work. Id. at 88
404.1529(c)(2)(3), 416.929(c)(1)3). “If the ALJ decides notto credit a claimant’s testimony as
to her pain, he must articulate explicit and adequate reasons for doingsaté 67 F.3d at 1561
62. The Court will not disturb a clearly articulatecedibility finding that is supported by
substantial evidenceld. at 1562.
The ALJ summarized the Claimant’s testimony as follows:
The undersigned considered claimamtileged symioms and functional limitations.
The claimantalleged that she can stand 15 minutes, walk 10 minutes (beforesbecome
easily fatigued), sit 10 to 15 minutes (depending on chair) and lift 15 pousids.
alleged that she loses feeling in the right hand and has problems holding objects and
dropsthings often. The claimantindicated thather medications produadfete
(weakness, nausea, fatigue, and headachEs3.claimant alleged back and leg pain
and arm numbness. She rated the back pain with an 8 based on a 10 point scale, but
at hearing, she rated the pain as a 6 outof a 10. She rated her arm pain as a 10, and
the leg painasa 7. The claimantindicated that she is asthmatic and usesan inhal
and nebulizer.The claimant testified that sheassa nebulizer once per month. As
part of her activities of daily living, the claimant indicated that she rdstsvéhen

she is ahome. The claimant indicated that she does household chores with help,
cannot cook, needs help to cook, some days, dge¢s a ride to work, texts family,

-10-
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and reads everyday. She alleged difficulties remembering or cannotoread |
because of right eye blurry vision. The claimantindicated that she is 5 febéd in
tall, and weighs 241 pounds.

(R. 20). The ALJ subsgiently found thatthe Claimant'smedically determinable impairments
could reasonably be expectedctusdhe alleged symptoms; however, the claimant’s statements
concerning the intensity, persistence and limiting effects of thesgteym arenot entirdy
consistent with the medical evidence and other evidence in the retofR[.21). In support, the
ALJ explained:

[T]he extent of pain and limitations are not consistent with her admittyd da
activities. Although she asserted thatshe is notacte®ts alot when at home, does
household chores with help and cannot cook, she noted she drives or gets a ride tp
work. In addition, the claimant testified that she works part time 8 hours per day, 2
days perweek with Foster children helping them with homework, teachingthem how
to cook, making appointments, driving them to appointments, and teaching them
living skills. Furthermore, the claimant is able to shop by herself lathes,
household items and grocerieShe claimant is able to work at a Hpbor play a
game. She was able to prepare a complete meal without assistéBgRibit 5-F,

page 7).] The claimant has stated that she helps take care of a rabbit and two dogs
(Exhibit 6-E, page 4)] The claimant noted in her testimony that she reads every
day and texts family members. This level of activity is inconsistent wéh th
claimant's allegation of disability.

The undersigned has considered the claiigsarturse of medical treatment and use
of prescription medication. The claimant has been prescribed medication
appropriate for her established impairment¥he claimant testified that her
medication causes side effects including weakness, nausea, fatigue, and headachgs
Medications have included Fioricet (ExhibiF]l page 55), Prednisone (Exhibiti3
page 18), Zoloft (Exhibit 4, page 16), HydrocodoriExhibit 10-F, page 27) and
ProAir (Exhibit 18F, page 28).The claimant noted at the hearth@t she only uses
a nebulizer once a monthThe record does not suggekat she fails to receive
significant relief of symptoms with the use of medication or that she hasenqeelr
the extentof the side effects, she allegeddowever, considering the pain and
medication side effects thatan reasonably be expected from teeord, the
undersigned has found an ability for simpetine work.

(R. 20).
The Claimant challenges the ALJ’s credibility determination as a whatkebgribing the

severity of her symptomspain, fatigue, weakness, eteccaused by hampairments. (R. 23 at 1

-11-
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2). The Claimant also appears to discuss impairments and symptonveeiteatiiagnosear
worsened after the ALJ’s decision, such as her diagnosis of bilateral wampellsyndromdd. at
2), which does not appear in the admirdative record. The Court is not persuaded by thgse
arguments.

The ALJ considered the Claimant’s testimony about intensity, persestand limiting
effects of her symptoms, including pain, fatigue, and weakness, and found thevebyedical
eviderce and the Claimant’s daily activities, including her occasional work with fosieiren, did
not support the alleged severity of her symptontR. 20). While the Claimant does nqt
specifically challenge any of the reasons supporting the ALJ’s crigddettermination, the Court
hasneverthelesgonsidered whether those reasons are supported by substantial evidence. Upot
review of the record, the Court finds that the ALJ’s reasons are supported by saletatence
and, therefore, will not disturthe ALJ’s credibility finding. See Foote67 F.3d at 15662
(reviewing court will not disturb credibility finding with sufficient evidentiary pog).

The foregoingholds true even in the face of the Claimardfgparent reliancen the

worsening of heoverallcondition after the ALJ’s decisioa.g, the more frequent use of a wakk

1%
-

diagnosis of bilateral carpal tunnel syndrome, tredide effect®f a new unnaned medication
The Court cannot say that the ALJ’s credibilitgtermination is erroneous basedtbhe new
evidencebecause the Claimahgs not showthat the evidencexisedat the time of the ALJ’S
decision or relateback to the relevant periodi.e., betweenthe Claimant’'s alleged onset ddte
(August 2, 2017and the date of the ALJ’s decisi¢@ctober 31, 2018) See Lupardug. Comm’
of Soc. Se¢.No. 3:15¢cv-243JPDB, 2016 WL 4536728, at *5 (M.D. Fla. Aug. 31, 2016)

(explainingthatif the claimant presents evidence after the ALJ’s dedi@dtppeals Counlanust

-

consider it if, among other things, it is chronologically releviaai,it relates to the period on (

-12-
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before the ALJ’s decisior{titations omitted) For these reasons, the Court finds @laimant’s
secondssignment of error unavailing

C. Sentence SixRemand

TheCourtinterprets the Claimant’'s submissamew evidence that does not appear in|the
administrative records a request that the case be remanded pursuant to sentenei4ik 81C.
8 405(g) (Doc. 23 at 37). The Commissioner argutgatthe new evidencdoes not warran
remand pursuant. (Doc. 24 at-1@). The Court agrees with the Commissioner.

The skth sentence of 42 U.S.C. 8§ 405(tgentence siy permits a district court to remand
an application for benefits to the Commissioner for consideration of new evidanpedviously
was unavailable.lngramv. Comm’r of Soc. Sec., Admid96 F.3dl253,1261(11th Cir. 2007)

To show that a sentence six remand is warranted, “the claimant must estaltligl) there is new|

174

noncumulative evidence; (2) the evidence is ‘material,’ that is, relevant abdtwe so that therg
is a reasonable possibilitigat it would change the administrative result, and (3) there is good [cause
forthe failure to submitthe evidence atthe administrative lev€Rulder v. Boweyi791 F.2d 872,
877 (11th Cir. 1986)).

Along with her memorandum, the Claimdifed three distinct pieces of evidencepht of
a treatment note from Dr. Hal S. Pineless dated April 1, 2Db@.(23 at3-4); 2) an undated
medication Ist(ld. at 5); and 3yvhat appears to be a screenshot from an online patient portal dated
June 16, 2019d. at6-7). With respectto the treatment noteg (Claimant has only provid¢he
fourth and fifth pages of the notgld. at 34). These pages containportionof the Claimant’s
physical examination, thphysician’sassessmengnd atreatment plan (Id.). The physical
examination was largely unremarkable, with the exception of an impaitedamical nerve,

decreased response to touch, pain, and temperature, and 4/5 strength in the rig dijoveer

-13-




Case 6:19-cv-00595-LRH Document 25 Filed 09/08/20 Page 14 of 15 PagelD 1105

extremities. Id. at 3). The Claimantwas assessed with tingling and multiple sclerokisat@).

Thefinal two pieces of evideneethe medication listand screenskdb not contain the Claimant

172}

name. [d. at57). As aresult, the Court cannot confirm that the ewdectually relates to th

D

Claimant. Aside from thatissue, the evidence purportedly lists the Clagweait’e impairmenty
and medications, nothing morgld.).

The new evidence submitted by the Claimant does not warrant remand under sentence sb
First, remand is appropriate only where the new evidence relates “to the tioe gre or before
the date of the AL3$ decision.” Archer v. Comnr of Soc. Se¢176 F. Appx 80, 82 (11th Cir.
2006) (ciations omittel The evidenchere—the April 1, 2019reatment note, the medication ljst
identifying medications prescribed between February 14, 2019 and June 14, 2019, and the
screenshot dated June 16, 264r@late to events that occurred after the AlQober 31, 2018
decisionandafterthe Appeals Coucil’'s February 8, 202 denial of review And there is nothing
in this newevidenceparticularly the treatment nqtinat relates back thetime period on or before
the date of the AL$ decision. Since the evidence does not relate back to the relevant period

remand under sentence @xnappropriate.

1%

The Claimantalso hasnot shown that theevidenceis material,i.e., that a reasonabl
probability exists that thevidencevould have changed the outcome of his disability determindtion.
Caulde, 791 F.2d at 877 While the treatment note shows some decreased sensation and gtrength
in the Claimant’s right extremitie)is is not enough to reasonably call into question the ALJ’s

RFC determinatiofimiting the Claimant to sedentary workMoreove, none of the evidenc

137

contains medial opiniaior functional limitations that are inconsistent with the ALJ's RFC
determination. SeeArcher, 176 F. Appx at 82 (finding new medical evidence nomterial where

the evidence did not place any limitations the claimaris ability to perform light work ag
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originally found by the ALJ). For these reasonthe Court finds the new evidence attached tq the
Claimant’'s memorandumis notmaterialand, as a result, remand under sertisntagropriate.
Accordngly, the Court finds the Claimdathird and final assignment of error unpersuasive.
In summarythe Claimant has not shown that the ALJ committed any legal error or thiat her
decision is not supported by substantial evidence. Cdmemissioner’s final decision is therefoye
affirmed.
V. Conclusion
Accordingly, itiSORDERED that:
1 The Commissioner’s final decisionA$FIRMED .
2 The Clerk iDIRECTED to enterjudgmentin favor of the Commissioner and agaipst
the Claimant, and to close thase.

DONE andORDERED in Orlando, Florida oiseptembe8, 2020

u-ﬁfhﬂ [ ’H&L‘}Tfl_'%]"ﬂ QN
\D

LESLIE R. HOFFMAN
UNITED STATES MAGISTRATE JUDGE

Copies to:

Counsel of Record
Unrepresented Parties

The Court Requests that the Clerk
Mail or Deliver Copies of this order to:

The Hororable Emily Ruth Statum
Administrative Law Judge

Office of Hearings Operations
3505 Lake Lynda Dr

Suite 300

Orlando, FL 328108801

-15-




