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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

LISA POLAND,
Plaintiff,

2 CaseNo. 6:19-cv-1363-ORL-GJK

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OF DECISION!?

Lisa Poland(“Claimant”), appeals from &nal decision of the Commissioner of Social
Security (“Commissioner;)denying ler applicationfor Disability Insurance an&upplemental
Security Income benefitPoc. No. 1; Doc. No. 20Claimant alleges a disabilitynset dee of
October 12, 208. R. 15. Claimant argues that théecision should be reversdxcause the
administrative law judge ALJ") improperly relied on the vocational expert’s (“VE”) testimony
because thhe was an apparent conflict between Wig's testimonyand the Dictionary of
Occupational Titles (“DOT”) and th&LJ did not recognize or address the conflizbc. No.20
at 5. Becausethe ALJ did not recognize or address an apparent conflict between the VE’s
testimony and the DQTthe final deci©in of the Commissioner IREVERSED and

REMANDED for further proceedings.

! MagistrateJudge Baker is substituting for Magistrate Judge Gregory J. Kelly.
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STANDARD OF REVIEW.

The Commissioner’s findings of fact are conclusive if supported by substantial evidence
42 U.S.C. 8 405(g) (2010). Substantial evidence is more than a seimi|lthe evidence must do
more than merely create a suspicion of the existence of a fachastdinclude such relevant
evidence as a reasonable person would accept as adequate to support the cdrotision.
Chater, 67 F.3d 1553, 1560 (11th Cir. 1995) (cit@lden v. Schweike872 F.2d 835, 838 (11th
Cir. 1982);Richardson v. Peraleg02 U.S. 389, 401 (1971)). Where the Commissioner’s decision
is supported by substantial evidence, the District Court will affirm, even ifethewer would
have reached a contrary result as finder of fact, and even if the reviewer &nhtisetlevidence
preponderates against the Commissioner’s decigdwards v. Sullivan937 F.2d 580, 584 n.3
(11th Cir. 1991)Barnes v. SullivamO32 F.2d 1356, 1358 (11th Cir. 1991). The Court must view
the evidence as a whole, considering evidence that is favorable as well as unfavoradle to t
decision.Foote 67 F.3d at 1560. The District Court ““may not decide the facts anew, reweigh the
evidence, or substitute [its] judgment for that of the [Commissioné&thillips v. Barnhart 357
F.3d 1232, 1240 n.8 (11th Cir. 2004) (quotBlgodsworth v. Heckle703 F.2d 1233, 1239 (11th
Cir. 1983)).

1. ANALYSIS.

Claimants sole argument ithat the ALJ improperly relied on the VE's testimony because
there was a conflict between the VEestimony and the DOT that the ALJ failed to recognize or
address. Doc. No. 20 at 2, 5-10. The ALJ found that Claimant had a residual funcpacélyca
(“RFC”) for light work with certain limitations. R. 20. Those limitations indddClaimant
performing “simple and routine tasks but not at a production rate pace or in quota driveh work.

R. 20. The VE testified that Claimant’'s RFC would allow her to work as a ydibtary page or



silver wrapper. R. 288 The ALJ found the VE’s testimony casient with the information in
the DOT. R.27.Claimant argues thatach of these jobs sareasoning level of two and conflict
with the limitation to simplendroutinetasks Doc. No. 20 ab-10. The Commissioner argues
that there is no conflict between a reasoning level of two anighihation to simpleand routine
tasks and that substantial evidence supports the ALJ’s decision. Doc. No. 20 at 10-17.

At step five of the sequential evaluatioropessto determine whether the claimant is
entitled to social security benefithe ALJ uses the claimant’s RFC, age, education, and work
experience to determine if other work is available in significant numbehng imational economy
that the claimantan perform.Phillips, 357 F.3d at 1239.At this step the burden of going
forward shifts to th&ocial Security Administratio(fSSA”) “to show the existence of other jobs
in the national economy which, given the claimant’s impairments, the claimapgrdarm.” Hale
v. Bowen 831 F.2d 1007, 1011 (11th Cir. 1987). If the SS8®ws thisthen“the burden shifts
back to the claimant to proys]he is unable to perform the jobs suggested by the [SER]If
the claimant demonstrates tishe cannotperformthe work the Commissioner suggesbetause
of herimpairment, tha theALJ will find that she is disabled and entitled to disability benefits. 20
C.F.R. 8 416.920(a)(4)(vX-he burden temporarily shifts at step fibeit “the overall burden of
demonstratindhe existence of a disability as defined by the Social Security Act unquestionably
rests with the claimant.Doughty v. Apfel245 F.3d 1274, 1280 (11th Cir. 2001) (quotations
omitted).

The SSA'’s regulations establish how the agency mayrdeterwhether there is suitable
work available in the national economy at step 8&20 C.F.R. § 416.96@.he regulationstate
that “[w]ork exists in the national economy when there is a significant number of fobsg(ior

more occupations) havinggqeirements which [the claimant is] able to meet wigr][bhysical or



mental abilities and vocational qualificationtd’ § 416.966(b)This regulation listshe sources
of jobs data that the ALJ should consider, including the D@ 416.966(d). fie ALJ can also
consider VBestimony indetermining whether there is suitable work availalle§ 416.966(e).

The SSA issued a Policy Interpretation Ruling providing detailed guidance on how the
ALJs should go about weighing VE testimony and data in the DOT. S8R, @000 WL 1898704
(Dec. 4, 2000). SSR 0&4p directs ALJs to “[i]Jdentify and obtain a reasonable explanation for
any conflicts.”Id. at *1. An ALJ can only rely on VE testimony for the step five determination
after identifying and obtaining a reasonable explanation for any con¥ietshington v. Comm?'r
of Soc. Sec906 F.3d 1353, 1361 (11th Cir. 201l8SR 004p. Any apparent conflict must be
identified and resolved by the Al\Mashington906 F.3cat 1361 SSR 084p. “The ALJ must not
only ‘identify ... any conflicts,but also explain any discrepancy and detail in the decision how the
discrepancy was resolvédWashington 906 F.3d at 1362 (quotin@SR 064p). An apparent
conflict not raised during the hearing can be resolved by the ALJ submitting interrogatdinies
VE. Id. at 1363 (quotindg’earson 810 F.3d 204, 210 n.4 (4th Cir. 2015)). The ALJ is expected to
take notice of apparent conflicts during or after a hedrvgn when they are not identified by a
party, and resolve themld.

“An ‘apparent conflictis .. . . [one that isleasonably ascertainable or evident from a review
of the DOT and the VE'’s testimony. At a minimum, a conflict is apparent if a rdasona
comparison of the DOT with the VE’s testimonyggests that there is a discrepancy, even if, after
further investigation, that turns out not to be the cddedt 1365. If the ALJails to identify and
resolvea real or apparembnflict, then theALJ breachethe ALJ'sduty undelSSR 084pto fully

develop the record and offer a reasonable resolutitmeafaim. Id. at 1366.



As noted above, the ALJ limited Claimant“simple and routine tasks™ R02The VE
testified that a person with Claimant’s limitations could perform the jolbsutér, library page
or silver wrapperR. 68. The VE testified that each of the jobs were “very simple” and that the
silver wrapper job could be learned in one day and was a “simple one-stegwprocess.” R.

68. According to the DOTgach of these fis has a reasoning level of twdSeeDICOT
222.587038, 1991 WL 672123 (routing clerk); DICOT 249.68%4, 1991 WL 672351 (library
page);andDICOT 318.687018, 1991 WL 6722757 (silver wrapperClaimant argues that these
reasoning levelsonflict with the limitation to simpl@nd routine work. Doc. No. 20 at 5-10. The
DOT defines reasoning level two as the following: “Apply commonsense understandimgyto ca
out detailed but uninvolved written or oral instructions. Dgdh problems involving a few
concrete variables in or from standardized situatidd&COT, App’x C, 1991 WL 688702; Doc.
No. 20 at 7.

Judges within this Court have found that there is at least an apparent conflictnbetwee
reasoning level two and the simple, routine, tiége limitation. Salermo v. SauNo. 8:18CV-
979-TGW, 2019 WL 4595157, at *3 (M.D. Fla. Sept. 19, 2019). In these cases, the reasoning is
that there is at least an “apparent conflict,Véashingtordefines it, because “reasoning level 2
requiresthe allity to carry out detailed instructiohswhich] . . . appears to beconsistent with
simple work’ Id. at 42 See also Alminde v. Sa@ase No. 8:18v-746-T-33CPTM.D. Fla. July
25, 2019)report and recommendation adopted and confirfded). 21, 209); Saffioti v. Comm

of Soc.Sec, Case No. 2:1¢tv-143FTM-29CM, 2019 WL 1513354 (M.D. Fla. Apr. 8, 2019).

2 The SalermoCourt implies thateasoning levebne is more similar to the simple, routine, repetitive limitation than
reasoning level two, as reasoning level breguires the ability toapply commonsense understanding to carry out
simple oneor two-step instructions. . .” Salermo v. SauNo. 8:18CV-979TGW, 2019 WL 4595157, at *@juoting

the DOT definition).



In Daniel v. Comnssione of Sodal Seawrity, No. 5:19CV-83-OC-MAP, 2020 WL
1485900, at *3 (M.D. Fla. Mar. 27, 2020), the ALJ assigned the claimant an RFC that included the
simple and repetitive limitation. The VE provided jobs with a reasoning levelooahd stated
that his testimony was consistent with the DOIA. The claimant argued that there was an
apparent coflict betweera reasoning level of two and the simple and repetitive limitagi@uing
that a person limited to simple and repetitive tasks would not be able to perfotmwitha
reasoning levebf two, as itrequires an employee to[a]pply commonsense understanding to
carry out detailed but uninvolved written or oral instructions” and “[d]eal with problevos/ing
a few concrete variables in or from standardized situatiolts.(quoting DOT, App’x C (4th ed.
1991), 1991 WL 688702In agreeing with the claimarthje Court relied on the broad definition
of “apparent conflict” set forth iWashington Id. at *4. Because the ALJ did not explore the
apparent conflict, remand was necessaly.>

The Court is mindful ofecent unpublished Eleventh Circuit cédiscussed by the parties
in supplemental fings), the Court suggested in dicta that a reasoning level of 2 was not in conflict
with simple, routine, repetitive tasks, but there is no explanation of the reasoning as to how the
Court arrived at this declarationValdez v. Comm’r of Soc. SetNo. 1913052, 2020 WL
1951406, at *3 (11th Cir. Apr. 23, 2020) (“Valdez has not argued that these jobs [with a reasoning

level of two] are inconsistent with his residual functional capacity, and they are not. Thus, any

3 Other courts haviound that there is no conflict between a reasoning level of two sintpée, routine, repetitive
limitation. Lawrence v. Saub41 F.3d 140, 143 (4th Cir. 2019) (“There is no comparable inconsisteneyelnet
[the claimant’s] residual functional capacity (as determined by the admativsttaw judge) [of simple, routine,
repetitive tasks] and Level 2’s notions of ‘detailed but uninvolved ... instructioddasks with ‘a few [ ]
variables.”);Hernandez. Berryhill, 707 F. App’x 456, 458 (9th Cir. 2017) (per curiam) (finding no conflict
between “simple, repetitive tasks” and Levell@jore v. Astrug623 F.3d 599, 604 (8th Cir. 201@okes v.
Astrue 274 F. App’x 675, 684 (10th Cir. 2008)toney v. Brnhart, 91 F. App’x 210, 215 (3d Cir. 2008awyer v.
Colvin, 512 F. App’x 603, 61aL1 (7th Cir. 2013) (finding no conflict between “simple tasks” and Level 3
reasoning).



error pertaining to the ALJ’s conclusion that he could work as an ordefwieith is a reasoning

level 3]is harmless because there are other jobs he is qualified to do even in light of hig residua
functional capacity, age, education, and work experi&ndée court’s statement that a reasoning
level of two is not inconsistent withlianitation to simple, routine, and repetitive waskdictaand

hence not controlling here.

As this cae is indistinguishable froManiel, the reasoning level of two for tladl of the
jobs identified apparently conflicts with the RFC that includes the simaid routinework
limitation, andbecause the ALJ failed to investigate @qgparentconflict, hisdecision is not
supported by substantial evidenttanay well be that the conflict is more apparent than real, but
that analysis is for the ALJ to explicate.

[Il.  CONCLUSION.

For the reason stated above, DRDERED that:

1. The final decision of the CommissionerREVERSED andREMANDED pursuant

to sentence four of 42 U.S.C. § 405(g); and

2. The Clerk is directed to enter judgment for Claimant and close the case.

DONE andORDERED in Orlando, Florida, odune 10, 2020.

David . Baten

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE
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