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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

RUTH DOPSON-TROUTT and
FRANK TROUTT,

Plaintiffs,
V. CaséNo.: 8:06-CV-1708-T-24-EAJ

NOVARTIS PHARMACEUTICALS
CORPORATION,

Defendant.

ORDER

This cause comes before the Court on Bééat Novartis Pharmaceuticals Corporation’s
Motion to Enforce the Case Management OrdBroc. 165]. Plaintiffs Ruth Dopson-Troutt and
Frank Troutt filed a response in opposition, [DA@0], and NPC file a reply, [Doc. 173].
Argument was heard at the pretrainference held on September 12, 2013.
l. BACKGROUND FACTS

Plaintiff Ruth Dopson-Troutt was diagnosedhwbreast cancer, which later metastasized
to her hip and pelvic bones. Dr. Arthur Feldmiaer, oncologist, prescrlol Aredia and Zometa,
which are bisphosphonate drugs that are pratiuseld, and marketed by Defendant Novartis
Pharmaceuticals Corporation (“NPC”). Fra®99 to 2005, Dopson-Troutt was infused with
Aredia and Zometa. After Dops-Troutt had her tooth extradieshe began experiencing jaw
pain caused by osteonecrosis of the jaw (“ONJ”).

In 2006, Dopson-Troutt and her hasd brought this action aigst NPC, alleging that
its manufacturing, labeling, marketing, sellingglvertising, and distsuting of Aredia and

Zometa caused their injuries and that NPC failednier alia, adequately warn of the risk of
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ONJ. This action was transferred to a Multidistrict Litigation Court in the Middle District of
Tennessee for consolidated pretrial proceedings etithr actions brought against NPC. In July
2011, Dr. Feldman executed a sworn deation. [Doc. 165, Exs. 2, 3].

In 2012, the case was remanded back to this Court. In the Court’s case management and
scheduling order, the Courttsthe discovery deadline for Mzh 29, 2013 and jury trial for
October 2013. [Doc. 63]. In April 2013, tmurt denied NPC’s motion for summary judgment
and made sever&8laubertrulings. [Docs. 110-114]. The Couwtso set the jury trial for a date
certain, on October 21, 2013. [Doc. 10Rlaintiffs’ remaining claimsre: negligent failure to
warn (count Ill), breach ofxpress warranty (count 1V), ands® of consortium (count VI).
[Docs. 1, 138].

On September 6, 2013, Plaintiffs issuedudpoena for and notice of a videotaed
bene essdeposition of Dr. Feldman, set to occur on September 20,'20MBC seeks to strike
the notice of Dr. Feldman’s depositionwagimely, futile, and unfairly prejudicial.

. DISCUSSION

NPC seeks to strike the notice of Dr. Feldisaleposition, because the deposition: (1) is
untimely and lacks good cause under the Court’s case management order; (2) would be futile,
given Dr. Feldman'’s statements made ind@slaration, which was obtained two years ago upon
the parties’ consent that higdaration would be acceptable liru of a deposition; and (3)
would be unfairly prejudicial because it anywnéacts would require NPC to change its trial
preparation efforts oneanth before trial.

In response, Plaintiffs atie that theyare seeking @e bene essdeposition to preserve
testimony for trial, not a discovery deposition, dnerefore are permitted to take Dr. Feldman’s

deposition after the Court’s March 29, 2013 discovery deadline. CitiGpddes v. Wade665

! At the pretrial conference, Priffs’ counsel represented that Dr. Feldman has been served.
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F.2d 661 (5th Cir. 1982), Plaintiffs assert that binding precedent prawidesrial depositions
may be taken after the discovery deadling passed to presertastimony for trial.

However, Plaintiffs’ reliance o@harlesfor its apparent belief thatwould belegal error
to treatde bene essdepositions as subject to the digery deadline ismisplaced. The
determination is subject to éhCourt’s discretion, and whil€harles held the district court
abused its discretion in denying the movant’s request to take atdepbos use at trial after the
discovery deadline had pass@&@harlesdoes not stand for the proposition that Plaintiffs have a
right to take Dr. Feldman'de bene essdeposition one month prior to trial in this case.

In Chrysler InternationalCorporation v. Chemalythe Eleventh Circuit explained that in
allowing or disallowing ade bene essdeposition the district court should “consider all the
circumstances, including fairness to the advgrarty and the amount of time remaining before
the date set for trial.” 286.3d 1358, 1362 (11th Cir. 2002 hrysler affirmed the trial court’s
denial of the movant'kate request to takede bene essdeposition, finding that:

Chrysler did delay in acting—by moving for the letter of request more than a year

after filing this lawsuit—to obtain the testimony of Sinclair in a form usable at

trial. The trial date was set. And . . .r@sler had known that Sinclair resided on a

different continent and had known of tlmeportance of Sinclair's testimony for

some time: “as early as August 1999.”

Id. at 1361.Chrysleralso distinguished its cagacts from the facts i@harles:

[T]he reason given by the districobwurt for denying permission to take the

deposition was simply that the discovery period had clddedt 664. Nothing in

Charlessuggests that the plaintiff dgked in setting theleposition of a known

witness. Also, at no time before the digery period had closed had the district

court in Charlesgiven any indication to the parsighat it intended to treat all

depositions—whether for discovery or fose at trial—in the same fashion for

timing purposes. In addition, the potential deponent Gharles was an

incarcerated prisoner in an immediately adjoining state, not—as here—a free

businessman located on a different continent.

Id. at 1361.



Chrysler’'scircumstances are similar to the factsenePlaintiffs undwy delayed in acting
to obtain the Dr. Feldman’s deptisn for use at trial. They have long kown that Dr. Feldman
was a Pennsylvania resident, aradhing indicates that they weeoperating under the belief that
he would appear at trial. They have also kn@ivthe significance of his testimony. This is not
a case where Plaintiffs expected Dr. Feldmaprtuvide trial testimony but Dr. Feldman later
became unavailable for an unforeseen reason. éfdaintiffs’ response motion nor oral made
at the pretrial conference provide a reason for their delay in seeking his deposition for the
purpose of preserving trial testimony.

Although the Court’s case management ordexsdwot distinguish between deadlines for
discovery andde bene essdepositions, neither do the Federal Rules of Civil ProcedSese
Fed. R. Civ. P. 32. Itis not umemmon or inherently unreasonalidg a court to treat discovery
deadlines as applying to all depositiorGhrysler 280 F.3d at 162 n.8. Thus, in assuming that
the Court would draw a distihon, Plaintiffs “assume a riskkhey cannot count on the []
[Clourt’s allowing a deposition to be taken closer to the trial ddte.”

Further, NPC contends Dr. Feldmard® bene esseleposition would be unfairly
prejudicial because any new facts would requirdCN® change its trial pparation efforts just
one month before trial. Plaiffd’ denial that NPC would be unfli prejudiced is insufficient to
show otherwise. Plaintiffs also assemttkthe primary reason ifdaking Dr. Feldman’sle bene
essedeposition is to preserve his testimony for trial in the event NPC objects to the admissibility
of Dr. Feldman’s declaration. NPC negates tbismicern; in its repl and at the pretrial
conference, NPC represented to the Court ithaould not object to the admissibility of Dr.
Feldman’s declaration. Moreovd?|aintiffs stated they nonetlesls believe that their case “is

submissible under the law’itout Dr. Feldman’s depdsin. [Doc. 170, at 7].



Under the facts of this case—Plaintiffs’ undimday in seeking to obtain Dr. Feldman’s
deposition, the timing of trial, uairness to NPC, and NPC'’s representation that it will not object
to the admissibility of Dr. Feldman’s declaratiethe Court exercises itiscretion and grants
NPC'’s request to strike ¢émotice of Dr. Feldman'de bene essdeposition.

[II.  CONCLUSION

Accordingly, it is ORDERED and ADJUDGED that Defendant Novartis
Pharmaceuticals Corporation’s Motion to Emfrthe Case Management Order [Doc. 165] is
GRANTED.

DONE AND ORDERED in Tampa, Florida, this 16th day of September, 2013.

SUSAN C. BUCKLEW
United States District Judge

Copies to: Counsel of record and parties



