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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
JULIE TILTON,
NICOLE BREITFELLER, and
TABITHA GAUTREAUX,
Plaintiffs, CASE NO.: 8:07-cv-432-T-30MAP

Vs,

JOSEPH R. FRANCIS, MRA HOLDINGS, L.L.C.,
MANTRA FILMS, INC., d/b/a Girls Gone Wild,
AMX PRODUCTIONS, L.L.C., d/b/a AMX Video
a/k/a Action Matrix, a/k/a Aztec Media Co., and
SVOTHI, INC., d/b/a PPV Networks

a/k/a Nakedontv.com,

Defendants.

ANSWER, DEFENSES AND CROSS-CLAIM
OF SVOTHL INC.

COMES NOW, the Defendant, SVOTHI, INC., by and through its undersigned

attorneys, and hereby files its Answer, Defenses and Cross-Claim, and states as follows:

ANSWER
Defendant responds as follows to the correspondingly numbered paragraphs of
Plaintiffs’ Complaint:
L. Without knowledge.
2. Without knowledge.

3. Without knowledge. .
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4,

whether AMX Productions does business in Florida.

5.

6.

7.
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Admitted with the exception that Defendant is without knowledge as to

Admitted.

Admitted for jurisdictional purposes only.

Denied that this Court has personal jurisdiction over this Defendant.

Otherwise without knowledge.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21,

Without knowledge.

Denied.

Without knowledge.
Without knowledge.
Without knowledge.
Without knowledge.
Without knowledge.
Without knowledge.

Without knowledge.

Denied.

Without knowledge.
Without knowledge.

Without knowledge.

Without knowledge. Denied that Defendant has any obligation to pay the

Plaintiffs’ attorney’s fees.

22.

Denied.
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COUNT 1
23 - 36 Paragraphs 23 through 36 are not directed to Defendént SVOTHI, INC.
To the extent a response is required, Defendant denies the allegations.
COUNT 2
37 - 43 Paragraphs 37 through 43 are not directed to Defendant SVOTHI, INC.
To the extent a response 1s required, Defendaﬁt denies the allegations.
COUNT 3
44 - 53 Paragraphs 44 through 53 are not directed to Defendant SVOTHIL, INC.
To the extent a response is required, Defendant denies the allegations.
COUNT 4
54 - 70 Paragraphs 54 through 70 are not directed to Defendant SVOTHI, INC.
To the extent a response is required, Defendant denies the allegations.
COUNT 5
71 - 82 Paragraphs 71 through 82 are not directed to Defendant SVOTHI, INC.
To the extent a response is required, Defendant denies the allegations. |
COUNT 6
83 - 91 Paragraphs 83 through 91 are not directed to Defendant SVOTHI, INC.
To the extent a response is required, Defendant denies the allegations.
COUNT 7
92. Defendant SVOTHI, INC. incorporates it answers to paragraphs 1 through 22
and 25 through 34 as if set forth fully herein.
93.  Admitted for jurisdictional purposes only.
94.  Denied.
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95.  Admitted that AMX utilized the nakedontv website to advertise videos.
Without knowledge as to the content of those videos or whether those videos depicted the

Plaintiffs. Otherwise denied.

96. Denied.
97.  Denied.
98.  Denied.
99.  Denied.
100. Denied.
101. Denied.

COUNT 8
102. Defendant SVOTHI, INC. incorporates it answers to paragraphs 1 through
22 and 25 through 34 as if set forth fully herein.
103.  Admitted for jurisdictional purposes only.
104. Denied.
105. Admitted that AMX utilized the nakedontv website to advertise videos.
Without knowledge as to the content of those videos or whether those videos depicted the

Plaintiffs. Otherwise denied.

106. Denied.
107. Denied.
108. Denied.
109.  Denied.
110. Denied.
111. Denied.

Page 4 of 13



Case 8:07-cv-00432-JSM-MAP  Document 11 Filed 05/29/2007 Page 5 of 15

112.  Denied.
113. Denied.
COUNT 9
114. Defendant SVOTHI, INC. incorporates it answers to paragraphs 1 through
22 and 25 through 34 as if set forth fully herein.

115. Admitted for jurisdictional purposes only.

116. Denied
117. Denied.
118. Denied.

119.  Without knowledge.

120. Admitted that AMX utilized the nakedontv website to advertise videos.
Without knowledge as to the content of those videos or whether those videos depicted the
Plaintiffs. Otherwise denied.

121. Denied.

122, Denied.

| 123. Denied. SVOTHI was advised that AMX videos were not pornographic

and that those videos were not subject to the record-keeping requirements of 18 U.S.C.

§2257.
124. Denied.
125. Denied.
126. Denied.
127. Denied.
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AFFIRMATIVE DEFENSES

FIRST DEFENSE
(Immunity Under CDA)

SVOTHI, INC. is immune from suit pursuant to 47 U.S.C. §230(c)(1) as it is an
“interactive computer service” (ISP) which does not create content, but merely allows

Internet access to information provided by another information content provider.

SECOND DEFENSE
(§18 U.S.C. §2252A(a) is Unconstitutional)

Plaintiffs seek damagés .for‘ “violatioﬁs of 18 U;S.C.A. 2252A(a)”. However, the
relevant portions of 18 U.S.C. 2252A(a) have been declared unconstitutional in this

Circuit. See, U.S. v. Williams, 444 F.3d 1286, 1298 (11th Cir. 2006).

THIRD DEFENSE

(Defendant is not a “Producer™)

SVOTHI, INC. is not required to obtain, maintain or disclose age verification
information pursuant to 18 U.S.C. §2257 as it is not a “producer” as defined in that

statute or the relevant Federal regulations.

FOURTH DEFENSE
(18 U.S8.C. §2257 is Unconstitutional as Applied to Defendant)

The United States has been enjoined from enforcing 18 U.S.C. §2257 against

secondary producers. See, Free Speech Coalition v. Gonzales, 406 F.Supp.2d 1196,

1211 (D.Colo. 2005). To the extent that SVOTHI, INC. can be categorized as a secondary
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producer, 18 1.8.C. §2257, and the associated regulations, are unconstitutional as applied

against it.

FIFTH DEFENSE
(No Predicate Offense — No Distribution)

SVOTHI, INC. did not produce, ship, transport, mail or distribute any videos or
video materials including depictions of any of the Plaintiffs. Accordingly, there is no
predicate offense which would give rise to liability under 18 U.S.C. §2252, 18 U.S.C.

§2252A, 18 U.S.C. §2255 or 18 U.S.C. §1466A,

SIXTH DEFENSE
(No Predicate Offense — No Sexually Explicit Conduct)

The depictions of the Plaintiffs are not sexually explicit as defined by §18 U.S.C.
§2256(a). Accordingly, there is no predicate offense which would give rise to liability

under 18 U.S.C. §2252, 18 U.S.C. §2252A, 18 U.S.C. §2255 or 18 U.S.C. §1466A.

SEVENTH DEFENSE
(No Predicate Offense — No Obscenity or Graphie Sexual Acts)

The depictions of the Plaintiffs are not obscene under the Miller standard nor do
they include graphic depictions of those acts specified in 18 U.S.C. 1466A(a)(2)(A).
Accordingly, there is no predicate offense which would give rise to liability under 18

U.S.C. §1466A.
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EIGHTH DEFENSE
(No Predicate Offense — No Knowledge of Age)

SVOTHI, INC. has no actual knowledge of the age of performers in videos
distributed by the other Defendants, nor did SVOTHI, INC. have any reasonable
opportunity to discover the age of the performers. Likewise SVOTHI, INC. did not act in
reckless disregard of its obligations under the law as it had no reason to believe that any

of the Defendants would produce or distribute materials including depictions of minors.

NINTH DEFENSE
(Reasonable Reliance on 18 U.S.C. §2257 Age Verification Disclosures)

SVOTHI, INC. has the right to reasonably rely on the 18 U.S.C. 2257 record
keeping disclosures included in materials produced by others. Those record keeping
disclosures assure SVOTHI that no persons under the age of 18 are depicted in sexually

explicit acts.

TENTH DEFENSE

(Reasonable Reliance on Representations by Vendor)

SVOTHI, INC. has the right to reasonably rely on the express representations of
AMX PRODUCTIONS, L.L.C. that the videos in questions were not pornographic and

did not feature performances by minors.

ELEVENTH DEFENSE

(Contributory Negligence})

Plaintiffs’ own negligent and intentional actions were the sole cause or a

contributing cause of their damages, if any, and Plaintiffs’ damages should be reduced by
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their comparative fault.

TWELFTH DEFENSE

(Superceding Cause)

The intentional actions of third parties who produced and distributed the video
images are the sole legal cause of the Plaintiffs® damages and those actions supercede any

conduct or negligence on the part of SVOTHI, INC.

THIRTEENTH DEFENSE

(Allocation of Liability Among Joint Tortfeasors)

The intentional actions or negligent acts of the other Defendants are the sole legal
and proximate cause of Plaintiffs’ damages and any recovery should be allocated among

and between the joint tortfeasors in accordance with their relative fault.

FOURTEENTH DEFENSE

(No Proximate Causation)
SVOTHI, INC. is not the proximate cause of any damages suffered by the
Plainiiffs. In particular, SVOTHI, INC. did not film the Plaintiffs, did not produce the
ﬁdeo images in question and did not ship, transport, mail or distribute any videos or

video materials pertaining to the Plaintiffs.

FIFTEENTH DEFENSE
(Statute of Limitations)

Plaintiffs’ action is barred in whole or in part by the applicable statute of

limitations.
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SIXTEENTH DEFENSE
(Laches)

Plaintiffs’ action is barred by laches and equitable estoppel because they failed to

bring this action within a reasonable time, to the detriment of SVOTHI, INC.

CROSSCLAIM

COMES NOW the Defendant/Cross-Plaintiff, SVOTHI, INC., and hereby sues
the Cross-Defendant, AMX PRODUCTIONS, L.L.C., and says:

1. Plaintiffs maintain that this Court has subject matter jurisdiction over the
underlying cause of action pursuant to 28 U.S.C. 1331 and 18 U.S.C. §2255(a).

2. This Court has supplemental jurisdiction over Cross-Plaintiff’s statc law
claims pursuant to 28 U.S.C. §1367 where Federal jurisdiction is otherwise properly
invoked.

3. Cross-Plaintiff, SVOTHIL, INC. (hereinafier referred to as “SVOTHI”) is a
New York corporation.

4. Cross-Defendant AMX PRODUCTIONS, LL.C. (hereinafter referred to
as “AMX”) is a Colorado limited liability company.

5. On or about August 28, 2001, the parties entered into a written
arrangement whereby SVOTHI agreed to design and maintain a website or Internet portal
for AMX to showcase products sold by AMX. A copy of the agreement is attached as
Exhibit “A” to this Cross-Claim.

6 The said agreement has automatically renewed from year to year and

remains in effect between the parties.
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7. Paragraph 1 of the agreement provides that AMX is solely responsible for
the content of the website:

1. Studio shall have, all interest in, responsibility for, and
ownership of, the Studios’s (sic) Content. SVOTHI assumes no
responsibility for the Studio’s Content or the services offered by Studio
through use of the Service. Any content, material, message or date made
available or transmitted through the Service, wherever it is sent from,
viewed, received, or refrieved, that is in violation of any local, state,
federal or international law, regulation or treaty; or any accepted
community standard or internet policy is prohibited. This includes, but is
not limited to actions such as misuse of copyrighted materials,
misappropriation of trade secrets and other distinguishing marks and use
of the Service for defamatory, threatening, obscene or other unlawful
pUrposes. :

9. Pursuant to the parties’ contract, AMX provided certain content which was
posted on the website designed by SVOTHL

10.  SVOTHI received orders for AMX products and content through the
website and forwarded those orders to AMX. SVOTHI did not itself service or fulfill any
of these orders.

11.  SVOTHI did not ship or distribute any of the AMX products or content
directly. Rather inventory, shipment and delivery were the sole responsibility of AMX.

12. The Plaintiffs in the above-captioned ltigation claim that the AMX
content included videos of the Plaintiffs engaged in sexually explicit conduct.

13.  Pursuant to the terms of the parties’ agreement, AMX is solely responsible
for its content and must indemnify and hold SVOTHI harmless from any claims or
liability arising from such content. The operative language is found in paragraph 8 of the

parties’ confract:

8. Studio agrees to defend, indemnify and hold harmless SVOTHI, its
ISP, affiliates, directors, employees, agents, and subcontractors, against
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any and all allegations, claims, expenses (including reasonable attorney’s

fees and disbursements), liability or suits threatened, made or brought in

relation to or arising from (1) Studio’s creation, distribution or use of its

Content, including but not limited to, any infringement of intellectual

property rights, or (ii) Studio-provided content, or (iii) Studio’s or its End

Users’ violation of Section 1; or (iv) any other acts or missions of Studio

that directly results in property or personal claims attributable to service

outages incurred by SVOTHI or its customers.

14.  The Plaintiffs’ claims in this litigation arise solely from the content
provided by AMX and not from any actions or inactions of SVOTHL

15.  Pursuant to the terms of the parties’ agreement, AMX must indemnify
SVOTHI for any and all damages and attorney’s fees incurred as a result of Plaintiffs’
claims.

16. SVOTHI has retained GARY S. EDINGER and GARY S. EDINGER &
ASSOCIATES, P.A. as its attorneys in this cause and has agreed to pay them a reasonable

fee for their services, which fee AMX must pay pursuant to the parties' contract.

WHEREFORE, SVOTHI moves for entry of Judgment against AMX for damages
in an amount sufficient to indemnify it for all damages, costs and attorney's fees

associated with the defense of the action brought by Plaintiffs.

[ HEREBY CERTIFY that a true and correct copy of the foregoing pleading was
furnished to MARK STEPHEN HOWARD, Esquire, The Solomon Tropp Law Group,
P.A.,1881 West Kennedy Boulevard, Tampa, Florida 33606-1606; BARRY SCOTT
RICHARD, Esquire, Greenberg Traurig P.A., 101 E. College Ave., P.O. Box 1838
Tallahassee, Florida 32302; CAMILLE GODWIN, Esquire, Cohen, Jayson & Foster,

P.A., 201 E. Kennedy Blvd., Suite 1000, Tampa, Florida 33602; SCOTT WALLACE
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CICHON, Esquire, Cobb & Cole, PLLC, 150 Magnolia Ave, P.O. Box 2491, Daytona
+4
Beach, Florida 32115-2491 via the CM/ECF system and by U.S. Mail, this 27 —day of

May, 2007.

GARY S. EDINGER & ASSOCIATES, P.A.

DN

GARY S. EDINGER, Esquffe

GSEdinger@aol.com
Attorney for SVOTHI, INC.
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THIS Agrsament s made batween SYOTHI Gorp. [SVOTHY") and Studo effectiv 35 of the dale below i
Studius's signature {'Effective Date®}. SVOTH! ghall offer Studio’s pay-per-view and oniine sales of Studic's movies on {
SYOTH's websitas, 83 mutually sgraed upon by both partes, under this Agraament, which is incorporated herein, and i
the partiog are legaly bound a8 lcllows:

1. Stuckc 5 shall have, all intares! in, responibility fof, ard ownerehip of, the Studios’ 8 Content.

SVOTHI assumes no responsibility for the Btudic' s Content or the saviess offers by Studo

threugh e of the Senvioe, Any sentent, material, message cr deta mada evafeble or transrmitted through the ;
Servioe, whereve it is sant from, viewaed, received, of relrieved, thet i in victalicn of any local, ;
state, Yo Jeral of intermalian! lew, reguiation or treaty, or any accepted community standand or Intarmet pollcy 18 \
orohibite & This includes, but is not limf e to actions such as misuse of copyrightad mateals. misaopropriation o

frscs 88 ets and other distinguishing marks and uss of the Senvics for dafamatory, threatering, obsoane or other 5
unlgwfol purposes. |

SVOTH of resarvas the fight to terminate this Agreerment, o0 sugpend Borvice Tor ury wiolation of
potentia: viclalion of this Secticn. Studo agrees 1o consent to SVOTHI's necessary sntoroement of this Policy.

2. 8VO Hi snd ISP sesume no responsibility, and make no taime o warmnlies reganding
End-Us aocass sacurly, Network access securily, o uss of sherypton
technclogy, and essmes no responsibility for any ioss or damage resulting thenefrom.

3. S0 M) retains 8l rights to the Sevice, the digitized and anceced content, atd the Equipment unbl such time as
contae is lermindled, then ali digiized an encocad rights will revert back o Studic. At no ime shall studio hevs any
swmarship, of other rights to tha Servics, the digitized and enooded conlent, of Equipment. Studic acknowledges that it
will ot Bccilne any interest In, nov file any liens wpon, he Equipmant or the. Global Hosting Center (ISP} as & reuit of
hig Agosment or temynstion far any reasan Svetnl agrees nol to seli or usa sludic’s Ktles after termination of thia
BrRAmneEn!,

4, SVOTH! may use Shudics’ s nama on & standard cuslomar reforral et Arry press nulaase oF
other pblic statement relating to this Agreameni, requires the pricr spproval of the other party,

5 The 'Sewvice Order Date" rafers (o the date SVOTHI receives this Agrestent from Sudo

and sterts the implamentation procass. The “inlfial Anniversary Dats* nefers to the dete SVOTH!

nofifies the Stadio In wiiting (e-mall) of the svailability of the Servics, Any Studo acts o cpissions that result in a delay
In Suov s implementation fay result in SVOTH! 's tarmination of this Agresrior.

6. SYCTH! acoapts, and agreas o pey, ak sevenua sharing fees descrihad herein, Payment will De mace |
onthly (sxcept for the first month' s Faes thet will be payed wpon completion of the first month of servics, etier the i
tpitial Jnpivarsary Date). Paymenl is due within 30 days after end of month payment cycle. f

7. This Agreemant torm {"Tem") ia effective upon ihe Effectiva Dals and shall continue for one (1) year through the
Servicr Tam Commitment sat forth In the Pricing Specification, with 80 Sorvies Term

Catnm imentk beginning ot the initial Anrversary Oata of the Service. Uniwss taminated by sithar

party €3 proviced baiow, this Agreament will autometically ranew after h inital Term on & manth

‘0 mor th basis, subject 1o the then applicable agread Lpon revenue sharing grrangement, uniass othandse agreed 17
writing by theparties. Either party may tenninete this Agreernant upon wiition notice 1o e other (1} at tha and of :
sither he inltial or subsequent Tem, B0 long 8t nolics 8 provided thirty 130) days before the and of |
suchhm.or{z}upmmmﬁaibreachoitheAwmntbymeomarpm,'.!oﬁwnga%m ‘
cure ptiod. Howsver, SVOTHI mey suspend or terminste this Agreement immediataly it. &) )
Stidio s fillng of @ patition in bankruptey, o7 ) Slude of s End-Uszars viciste !
the provisians of Saction 1, Any terminalion of GUBPANGIoN ¢ose rol rerove SYOTHE 8 i
respor sibililes to pay all Service Fees up o the date of suspansion of ferminstion, Cuslome? :
ackno hecges thet SYOTHI is proviling Services in axpectation of Studio fulfiling its Sanvica

Tarm Sommitmiant. .

1 R R i
1
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8 Studic agress to delend, indemnity and hold hemiass SVOTHL ite 15P, aflilatss, |
droctore eriployees, agents end Suboontractors, sgainat any and 2l abegatione, clakms, E
expanse s {nciuding reasoneble attomey’ a Tees B chsbumaments), liability of saits threatenad, : i
r1ade or brought in relation 1o or atising from (i) Studio' 8 crantion, distripution or Use of s
Content, including, bist not timited 1o, any infringornent of inlslactyal propanty tights, or i1} :
Studio ovided corteet, or (i) Studic’ s oriis End Ugere’ viclation of Saction 1; of !
{iv) any other dcts of omizsicns of Studio that dirsstly neauils in property o

parsongt claims eftributable 1o servics gutages incurred by SVOTH! of its cuatomers.

3. Wernmtivs Excluded. SYOTHI MAKES NO WARRANTIES IN CONNECTION WITH THIS
SERVISE OR PROVIDED EQUIPMENT (SOFTWARE ARG HARGWARE), WHETHER WRITTEN
OR OR/L, STRTUTORY, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIKITATION ARY
WARRE NTY OF MERCHANYABILITY AND THE WARRANTY OF FITNERS FOR A

PARTIC ULAR PURPOSE OR USE.

10, Lim tation of Lishiiity, SVOTHL, ISP, 118 AFRLIATES AND THEIR DIRECTORS, i
ENPLG YEES, AGENTS AND SUBCONTRACTORS, SKALL [N BO EVENT BE LIABLE TO '
STUDIC: OF ANY OTHER PERSON FOR ANY RCTUAL, DIRECT, IRDIRECT,

CONSEQUENTIAL, SPECIAL, INCIGENTAL, RELIAMCE, PURITIVE OR ANY OTHER i
DAMACES, LOST DATA OR COST OF PROGCUREMENRY OR SUBSTIVUTE SERVICES OR :
FOR ANY LOST PROFITS OF ANY KIND OR NATURE WHATSOEVER, REGARDLESS OF ‘
THE FC RESEEABILITY THEREOF, ARIGING OUT OF THIS SERVICE, EQUIM4ENT OR

RETWORK ACCESS OR IN ANY WAY ARISING QUT OF THIE AGREEMENT, WHETHER IN

AN G TON ARISING QUT OF BREAGH OF CONTRALT, BREACH OF WARRANTY, DELAY,

MEGLIGENCE, BTRICT TORT LIABRITY, PROBUCT UABIUITY, PATENT OR INTELLECTUAL

PROPERTY MATTERS UH ANY OTHER LEGAL OR EQUITABLE YHEGRY. !

11, Thie. Agresment rpresents the camplete agraement and undarstanding of the pardes with :
raspodt 1o the subjact matter herein, and suparsedas sny other agreamant o understanding.
weitters ¥ oral, 1o intiuda any communication detwesn SVOTH) and Siudic rot set fort In the
cocuments sxpressly Incorporatad in this Agreamant. Thig Agreement sney be
rordifie 3 only in wiiting signed by both perties. Exoept for payrent obligatons, neither pary shalt
e et 1 for detay in, of felura of, porlomEnce hereunder dus io caues beyond its masoritle
contyet: provigad, in the caes of deley, el such pany shadl give noties ko the other perty of ey
sotua; of enticnated deiey, shit take steps to minimize any such duiay and overcoms its stects,
and shall pomptly reaurme pedomaros when the couse of such delny ie emoyed. Neithar party
may 8 |, Tranalar, Of gesign this Agresment, axcapt 1 entiies compiataly controlling oF controliact
by that party, or o entilies aoquirirg all or substantatly &l of ite assls. withot the prior wriltsn
consen: of the othwr which congant shalt nol be unressonsbly wnihheld or cotayed Any 2otin
dersya ion of the-Tonegolng shall be invalid; providad, howgver, that sny such assignment ahall et
raliave o amsigring parly of its oblipations haraunder, This Agreement shall be governed by the
subsia vl of the State of Kew York without regard b5 its principias & sonfllets of law,

&l an 7 legal proceading shall ba brought solely In tha state or teders] cours In New York County,
rgw Yok, No sotion or proceeding egainst SVOTHI may be commenced mom {han one year after
the sw nt ghving fise 1o such clsim.

The patliss represent and werrant that they have full comporats power and suthonly to execute s
Agresrient and 1o perforn their obligations hefsunger, snd thel the persen whose signalure BEREDIS
atow s fully authorized (o eater into this Agresmant on behsif of the Customr,

corsruoi0 wamey A2 X1 0L2
SIGN/ TURE: e i : L o :
PRINTED NAMEMTLE: NP L R oate. & 28 ©f ;

FOR SVOTHI CURP..
PRINTED MAMETITLE Digte '




