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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
IN ADMIRALTY 

ODYSSEY MARINE EXPLORATION, INC., 

Plaintiff, 

v. Case No. 8:07-CV-006 14-SDM-MAP 

THE UNIDENTIFIED SHIPWRECKED 
VESSEL, if any, its apparel, tackle, 
appurtenances and cargo located 
within a five mile radius of the center 
point coordinates provided to the Court 
under seal, 

Defendant, 
in rem 

and 

THE KINGDOM OF SPAIN, 
2 

Claimant, 
/ 

DECLARATION OF JAMES A. GOOLD 

1. I am counsel to Claimant Kingdom of Spain ("Spain") in this case. I submit this 

declaration to provide true and correct copies of the attached publicly available materials, 

Annexes 1 through 6, in support of Spain's Motion to Dismiss or for Summary Judgment. 

2. Annex 1 is a copy of the Statement of Interest of the United States Department of 

State submitted by the United States in Sea Hunt, Inc. v. Unidentzped, Shipwrecked Vessel or 

Vessels, No. 2:98-cv-281 (E.D. Va. Dec. 18, 1998). 



3. Annex 2 is a copy of the Statement of Interest of the United States Department of 

Defense also submitted in Sea Hunt, Inc. v. UnidentiJied, Shipwrecked Vessel or Vessels, No. 

2:98-cv-291 (E.D. Va. Dec. 18, 1998). 

4. Annex 3 through 6 are excerpts from published historical sources relating to the 

carrying of specie and other privately owned articles on United States Navy warships. 

a. Annex 3 consists of excerpts from Nathan Miller, Sea of Glory: The 

Continental Navy Fights For Independence: 1775-1 783 (New York: David MacKay, 1974). 

The attached excerpt at p. 438 describes the 1'780 voyage of the Continental Navy Frigate USS 

Alliance from France to the United States with the personal belongings of U.S. Commissioner 

Arthur Lee. 

b. Annex 4 consists of excerpts from Linda M. Maloney, The Captain from 

Connecticut: The Life and Times of Capt. Isaac Hull (Boston: Northeastern University Press, 

1986). The attached excerpt at pp. 162-1 64 reports on a January 18 12 voyage of the U.S.S. 

Constitution ("Old Ironsides") from France to the United States carrying property of U.S. 

merchants seeking military protection because of active Anglo-French hostilities and conflict 

between the United States and Great Britain. That conflict became the War of 18 12, which 

began in June 18 12. 

c. Amex 5 consists of excerpts from ~merican State Papers; Documents, 

Legislative and Executive of the Congress of the United States, 18-1 9th Congress, Vol. 11, Naval 

Affairs; Washington, D.C., Gales and Seaton, 1860. The attached excerpts at pp. 49, 214-16, and 

227-30 contain 1822-1 823 correspondence and orders of U.S. Navy Secretary Samuel Southard. 

At p. 229, a letter of Commodore David Porter, Commander of the Navy's West India station 

reports about the execution of his assigned mission of "affording protection to our Mexican 



commerce." Commodore Porter reports that he "had kept one vessel constantly in the Gulf of 

Mexico, to give protection to the persons and property of our citizens and for the transportation 

of specie to the United States, agreeably to the orders of the Honorable Secretary of the Navy of 

the 1 st of February, 1823 ." Commodore Porter also refers to "the transportation of specie in our 

ships of war, as the most certain means of taking away the powerful temptation for piratical 

depredations on merchant vessels." 

d. At pp. 2 15-2 16 of Annex 5, Secretary of the Navy Southard responds to 

Commodore Porter with further instructions regarding the discharge of his mission "to repress 

piracy, and protect our commerce." The Secretary instructed, inter alia, that "You may receive 

on board specie, and the articles permitted by the act for the better government of the navy, 

belonging exclusively to our own citizens, and carry them from one port or place to another, 

when it does not, in any degree, interfere with your other duties, or violate the laws of the 

country where you are. You may also bring to the United States specie belonging to our own 

citizens." The Secretary directed that Commodore Porter was to report all shipments of "the 

specie and other articles you may carry, and the places to and from which you carry them" so 

that "the government may know the extent to which the commercial interests of our citizens are 

benefited by the assistance afforded by our public vessels on this point." 

e. Page 49 of Annex 5 records that Secretary Southard issued the same 

orders to Captain Hull, then serving in the Pacific Station of the United States Navy. 

f. Annex 6 consists of excerpts from A Call to the Sea: Captain Charles 

Stewart of the U;SS Constitution (Berube and Rodgaard, Washington, D.C., Potomac Books, 

2005). The attached excerpt at pp. 179-1 88 reports that Captain Stewart was found in an 1825 



court martial to have carried out "a standard and sanctioned practice" by transporting specie of 

U.S. merchants threatened by conflict while he was serving in the U.S. Navy's Pacific Station. 

I affirm under penalty of perjury that the statements 
in my declaration are true and correct to the best of 
my knowledge and belief. 



 
 
 
 
 
 
 
 
 
 
 
 

 
ANNEX 1 

TO EXHIBIT I 
(Goold Declaration) 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

NORFOLK DMSION 

SEA HUNT, INC, 

THE UNIDENTIFIED, SHIPWRECKED VESSEL 
OR VESSELS, their apparel, tackle, appurtenances, 
and cargo located within coordinates 38 degrees 
01 '36" North Latitude, 75 degrees 14'3" West 

. Longitude; 37 degrees 57'21" North Latitude, 
75 degrees 13'00" West Longitude; 38 degrees 
01 '36" North Latitude, 75 degrees 13' 1 4 T t  
Longitude; 37 degrees 57'33" North Latitude, 
75 degrees 17' 14" West Longitude 
an& 
37 degrees 55'00" North Latitude, 75 degrees 
19' 18" West Longitude; 37 degrees 54'09" North 
Latitude, 75 degrees 17'00" West Longitudq 
37 degrees 5 1'21" North Latitude, 75 degrees 
18'52" West Longitude, 37 degrees 5 1'20" 
North Latitude, 75 degrees 21 '05" West Longitude, 

Civil No. 2:98cv281 

in rem, 

STATEMENT OF INTEREST OF 
THE UNITED STATES DEPARTMENT OF STATE 

I, Ambassador Mary Beth West, declare and say as follows: 

1. I am the Deputy Assistant Secretary of State responsible for oceans af&ks and 

have ~ e ~ e d  in that position since October 1996. My c m t  title is Deputy Assistant 

Secretary of State for Oceans, Fisheries and Space. I make this declaration on the bask 

of personal knowledge or information made known to me in the course of my official 



duties. This declaration is submitted on behalf of the United States in the above- 

captioned case. 

2. In my capacity as Deputy Assistant Secretary of State for Oceans, Fisheries 

and Space, I am responsible for United States policy pertaining to international maritime 

issues, including, but not limited to, the subject of sovereign warships and recognition of 

title thereto. As an attorney who previously &ed as an Attorney-Adviser in the 

Department of Stare's Office of the Assistant Legal Adviser for oceans and Fisheries 

Affairs, I am also familiar with the United States position on the international law of the 

sea pertaining thereto. 

3. In my c m t  position I have been accorded the rank of Ambasador. As an 

attorney, I handled international legal issues in the State Department's Office of the Legal 
I 

Adviser for over 12 years. I was also a visiting Professor of Law at the University of 

New Mexico School of Law for four years. 

4. It is the position of the United States that, under customary international law, 

sovereign warships and their remains which are identifiable as to the flag State of origin 

are, unless captured prior to their sinking in armed conflict, entitled to recognition and 

protection as property of the flag State, unless title to the vessel has been expressly 

abandoned by the flag State of origin. 

5. For example, in 1987 the I l epment  of State asserted to the Government of 

France that title to the warship ALABAMA of the former Confederate States of America, 

which had been sunk in 1864 by USS KEARSARGE in battle off Cherbomg, France, 

vested in the United States Government and that the United States had never abandoned 



title thereto. In 1989 the Government of France abandoned its assertion of title to the 

ALABAMA, which was based on the fact that the wreck was found on the seabed within 

the French territorial sea; in 1989 France conceded that title to the ALABAMA was with 

the United States. 

6. In 1997, the Government of France asserted its title to the warship LA BELLE, 

the flagship of Robert Caveiier de la Salle during his expedition in the Gulf of Mexico, 

which sank in 1686 and was discovered in July 1995 in Matagorda Bay south of Texas. 

The Government of France provided documentary evidence which established that the 

ship was a warship of King Louis XZV of France entrusted to Monsieur Cavelier de la 

Salle as part of an official mission on behalf of the King of France, title to which the 

Government of France has not abandoned. The United States Government is prepared to 

recognize France's title to the shipwreck of LA BELLE as part of an i n t r n o n a l  

agreement cuxrently under negotiation with France. 

7. In September 1998, the United Kingdom asserted title to an anchor which fell 

off the British frigate H.M.S. CONFLANCE into Lake Champlain during the Battle of 

Plattsburgh Bay on September 1 1,18 14, during the War of 18 12, before the warship was 

captured by the United States. The United Kingdom authorized the United States to 

recover the anchor and place it on historical display at the Lake Champlain Maritime 

Museum. The United Kingdom has asserted its title to other British warships sunk in the 

18th 19th and 20th Centuries and later located in United States waters. The United 

States has recognized those claims. 



8. The United States recognizes the claims of Gennany to title to Nazi U-boats 
I, 

sunk during World War I1 and located in United States waters. 

9. As the foregoing examples illustrate, it is the policy of the United States 

Department of State to recognize claims by foreign govments  - such as in this case by 

the Government of Spain regarding the warships JUNO and LA G a G A  - to ownership 

of foreign warships sunk in waters of the United States without being captured, and to 

recognize that title to such sunken warships is not lost absent express abandonment by the 

sovereign. 

10. Further, I have examined the provisions of the Treaty of Friendship and 

General Relations between the United States of America and Spain, signed at Madrid July 

3, 1902, 33 Stat. 2105, Treaty Series 422, 11 Bevans 628. The records of the Treaty 

Office of the Department of State show that this treaty entered into force April 14, 1903, 

and remains in force between Spain and the United States. 

1 1. Article X of this treaty provides: 

In cases of shipwreck, damages at sea, or forced putting in, each party 
shall afford to the vessels of the other, whether belonging to the State or to 
individuals, the same assistance and protection and the same immunities 
which would have been granted to its own vessels in similar cases. 

(Emphasis added.) 

12. Through its Embassy's Diplomatic Note No. 43/98, dated May 8, 1998, Spain 

has requested the United States to ensure recopition of Spain's ownership of these 

wrecks and associated artifacts, which have not been abandoned by Spain, to ensure that 

the remains of these vessels are treated as maritime graves, and to ensure that their 

salvaging not be authorized at this time. 



13: Article X, by the broad scope of its tenns ("in cases of shipwreck"'), is 

applicable to ships sunk before as well as after 1902. Because it is not expressly limited 

to vessels which might sink in the fkm, under its literal terms, it therefore applies to 

vessels already sunk in 1902 that otherwise come within the terms of Article X Its 

appiication, however, is needy prospective. I understand that this provision is 

unique in that no other treaty of friendship, commerce and navigation (FCN) treaty of the 

United States contains such a broadly worded provision applying to State ships entitled to 

sovereign immunity. It should be noted that the comparable provision in the 1795 Treaty 

of Friendship, Limits and Navigation between Spain and the United States, 8 Stat. 138, 

T.S. 325,ll Bevans 5 16, article X, does not expres~ly mention State ships. 

14. It is in the foreign policy interest of the United States to honor the request of 

the Government of Spain. It is the opinion of the undersigned that Article X requires 

application of the principles of sovereign ownership ("the same ... protection and the 

same immunities"), which exist under customary international law, as set forth above. 

Further, Article X imposes on the United States the respomib%ty to afford to these 

Spanish vessels the same assistance and protection and the same immunities which would 

be granted to sunken United States warships in the same location. 

15. It is the view of the U.S. Department of State that U.S. domestic law is 

consistent with the customary international law rule that title to sunken warships may be 

abandoned only by an express act of abandonment. Under the Constitution of the United 

States as interpreted by the C o w  of the United States, it cannot be presumed that the 

U.S. Govemnnent has abandoned its sunken warships. 



16. The Legislative and Executive Branches of the United States Government 

have also acted in accordance with the view that title to sunken warships may be 

abandoned only by an express act of abandonment. Through the Abandoned Shipwreck 

Act, 43 U.S.C. sec. 2101 et seq. (1994) ["ASAX the United States asserted title to certain 

abandoned shipwrecks (sec. 2 105(a)) and t m s f d  said title to the States (sec. 2 105(c)). 

fn providing the views of the Department of State to the Chairman of the House 

Committee on Merchaut Marine and Fishcries on S. 858, entitied the "Abandoned 

Shipwreck Act of 1987", the Assistant Secretary of State for Legislative Affairs wrote 

"the U.S. only abandons its sovereignty over, and title to, sunken U.S. warships by 

affirmative act; mere passage of time or lack of positive assertions of right are insufficient 

to establish such abandonment." (Letter of 3. Edward Fox to the Hon. Walter B. Jones, 

Feb. 19, 1988, reprinted in House Rep. 100-514, Part 2, 100th Cong., 2d Sess., at 13.) 

The House Committee on Interior and Insular Affairs agreed in its report No. 100-514, 

Part I, pp. 34 ,  Mar. 14, 1988 ("The Committee notes that the United States only 

abandons its sovereignty over, and title to, sunken U.S. warships by affirmative act. 

Passage of time or lack of positive assertions of right are insufficient to establish such 

abandonment."). These limitations are included in the National Park Service's 

Abandoned Shipwreck Act Guidelines, vol. 54, Federal Register, No. 63, April 4, 1989, 

pp. 13642 et seq. passim. In consonance with the foreign policy and treaty 

responsibilities of the United States as stated above, the tenn "abandoned" when applied 

in reference to both foreign and U.S. warships is to be given its customary meaning in 



both international and domestic law, as requiring an express abandonment. Thus foreign 

warships which have not been expressly abandoned are outside the purview of the ASA. 

17. In light of the foregoing, the United States recognizes: 

a the international law rule that warships and their associated artifacts, 

whether or not sunken, are entitled to sovereign immunity. 

b. that nmkm warships are historic& artifhs of special importance and 

entitled to special protections; that many have unique histories making them part of their 

country's traditions; and that they may be the final resting places of persons who died in 

the service of their nations. 

c. that the practice of nations confirms the wellestablished rule of 

i n d o n a 1  law that title to such vessels is lost only by an express act of abandonment, 

@ or sale by the sovereign in accordance with relevant principles of intezmtional law 

and the law of the flag State governing abandonment of government property, or by 

international agreement or by capture or smender during battle before sinking. 

d. that, absent an express act of abandonment, a coastal State (such as the 

United States) does not acquire any right of ownership to a sunken warship by reason of 

its being located on or embedded in the sea-bed over which it exercises sovereignty or 

jurisdiction, and a State of the United States does not acquire any right of ownership to a 

sunken warship by reason of its being located on or embedded in the sea-bed to which the 

State was given certain rights by the Submerged Lands Act, 43 U.S. Code sec. 1301 

q., and the Abandoned Shipwreck Act, 43 U.S. Code set. 2101 et seq. (1994), although 



access to such vessels is subject to coastal State control in accordance with international 

law. 

e. that., absent an express act of abandonment, no person or State may 

salvage or attempt to salvage sunken warships or their associated artZacts, wherever 

located, without the express permission of the sovereign flag State, whether or not the 

vessel is a war grave. 

f. that sunken warships containing crew remains are entitled to special 

respect as graves and must not be disnnbed without the explicit permission of the 

sovereign. 

18. Adherence to these principles is of great importance to the United States, 
I 

which has nearly 3,000 sunken warships located around the globe, some 1,300 in U.S. 

waters and over 1,500 in foreign and international waters. If the United States does not 1 

grant such protection and immunities to U.S. or foreign warships sunk in its own waters, 

it would expect diEculties in seeking those same prptections and immunities for sunken 

U.S. warships in foreign or international waters. In particular, if the United States does 

not protect the wrecks of the S+ warships JUNO and LA GALGA as requested by 

Spain, it could be expected that Spain would not be pnpated to protect sunken U.S. 

warships discovered in Spanish waters. Further, the Congress of the United States has 

recognized that it is in the public interest to preserve our national maritime heritage. 16 

U.S.C. sec. 5401. 

19. A previous opinion of the Deputy Legal Adviser of the Departmat of State 

given in 1980 to the same effect, relating to sunken World War II Japanese warships, 



appears in the DIGEST OF UMTWD STATES PRACTICE M INTERNATIONAL LAW 1980, pages 

999- 1006 (Marian Nash Leich ed., Dep't of State Pub. 96 10,1986). 

20. A portion of the memorandum attached to that opinion (pages 1003-1004) 

cites a number of older cases, the oldest of which involved a British fiigate sunk in 1781 

or 1782 in New York waters, for the proposition that abandonment of title to warships 

may be express or implied. The memorandum also states: 

The practice of the U.S. and other countries in recent years has 
been to depart from the earlier view that abandonment of a warship could 
be implied by the long passage of time (the premise, for example, in [the 
case involving this 18th Century British frigate]). Factors such as an 
increased reluctance to abandon title to U.S. government property, 
including vessels that have become, in many situations, the final resting 
place of military personnel, as well as the existence of more sophisticated 
methods of salvaging vesseb and communicating decisions to abandon 
vessels, have in effect resulted in a demise of the earlier view. In the 
absence of an express transfer or abandonment of a U.S. warship sunk in 
the near past (e.g., in the World War II era), it should be presumed that 
title to such vessels remains in the U.S. Title to vesseb sunk in the more 
distant past (such as during the 17th and 18th centuries) would, of course, 
sdil be determined by the more conventional inteqmtation of 
abandonment of that period. 

21. The last sentence of this quotation does not state current U.S. policy and is 

not consistent with the anent  practice of the United States and other countries. The 

procedures for the abandonment of sunken U.S. wanhips located outside the territory of 

the United States, set forth in 10 U.S. Code sec. 7305-7308 and 7545 (1994) and 

implementing regulations 32 C.F.R. parts 172 and 736 (1997), and for other U.S. vessels 

in 40 U.S. Code sec. 484(i) (1994) and 46 U.S. Code App. sec. 1 158 (1994), make no 

provision for implied abandonment or impose any limitation as to the age of U.S. 

property. The practice of the United States and other countries since 1980 with regard to 



"vessels sunk in the more distant past" is now consistent with that related to "widips 

sunk in the near past", i.e., their abandonment is not to be presumed or implied, but must 

be express. Accord Gerald J. Mangone, UNITED STATES ADMIRALTY LAW 225 (ZUuwer, 

1997) ("U.S. warships, for example, sunk and untouched for more than a century, will not 

be considered as abandoned"). 

22. Neither of the two m d t i l d  international treaties on salvage pennit the 

salvage of sunken warships without the express permission of the flag State. The 1910 

Convention for the U s d o n  of Certain Rules with Respect to Assistance and Salvage 

at Sea (the Brussels Convention), 37 Stat. 1658, T.S. 576, 1 Bevans 780, is expressly not 

applicable to warships, as Article 14 thereof provides "This convention does not apply to 

ships of war or to Government ships appropriated exclusively to a public service". The 

1989 Convention on Salvage, Sen, Treaty Doc. 102-12, Sen. Exec. Rep. 102-1, similarly 

provides in Article 4, State-owned vessels, that "1. ... this Convention shall not apply to 

warships or other non-commercl vessels owned or operated by a State and entitled, at 

the time of salvage operations, to sovereign immunity under generaily r e c o w  

principles of international law unless the State decides otherwise." These multilateral 

treaties are but two of the more than 50 treaties in force that recognize the sovereign 

immunity of warships. Mom of these treaties are listed in ROACH & SMITH, UNITED 

STATES RESPONSES TO EXCESSIVE MARKIME CLAIMS 466-471 nn.45-67 (IUuwer 2d ed. 

1 996). 



I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed this 1 @ day of December 1998, in Washington, D.C. 

~mbas@oi Mary Beth West 
Deputy Assistant Secretary 

(Oceans, Fisheries and Space) 
United States Department of State 
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UNI'IED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGIMA 

NORFOLK DMSION 

SEA HUM; INC., 

Plaintiff, 

Civil No. 2:98cv281 

THE UNIDENTIFIED, SHIPWRECKED VESSEL 
OR VESSELS, their apparel, tackle, appurtenances, 
and cargo located within coordinates 38 degrees 
01'36" North Latitude, 75 degrees 14'33" West 
Longitude; 37 degrees 5721" North Latitude, 
75 degrees 13'00" West Longitude; 38 degrees 
01'36" North Latitude, 75 degrees 15'14" West 
Longitude; 37 degrees 57'33" North Latitude, 
75 degrees 17'44" West Longitude andlor 
37 degrees 55'00" North Latitude, 75 degrees 
19'1 8" West Longitude; 37 degms 54'09" North 
Latitude 75 degrees 17'00" West Longitude; 
3 7 degrees 5 12 1 " North Latitude, 75 degms 
18'52" West Longitude, 37 degrees 5120" 
North Latitude, 75 degrees 21'05" West Longitude, 

in rem, 

STATEMENT OF INTEREST OF UNITED STATES 
DEPARTMENT OF DEFENSE 

Rear Admiral John D. Hutson, Judge Advocate General's Corps, United States Navy, deposes 

and says under penalty of perjury pursuant to 28 U.S.C. $1746: 

1. I am the Judge Advocate General of the Navy, and I also serve as the Department of 

Defense Representative for Ocean Policy Affairs. I make the statements herein on the basis of 

personal knowledge or information made known to me in the course of my official duties. 

2. In my capacity as Judge Advocate General of the Navy, I am responsible for providing 



legal and policy advice to the Secretary of the Navy on admiralty, maritime, and international-law. 

As the Department of Defense Representative for Ocean Policy Affairs, I serve as the central point 

of contact and represent the Department of Defense in international and interagency negotiations for 

matters involving the law of the sea and related ocean policy. 

3. Based on official records, the Naval Historical Center currently estimates that 3,000 U. S. 

Navy vessels lie submerged around the world. Of these, as a very rough estimate, approximately 

1,500 vessels are believed to lie in the territorial seas of foreign nations or in international waters. 

Many of those vessels were lost in World War II. 

4. Additionally, approximately 15,000 Navy aircraft lie submerged around the world Of 

these, approximately 5,000 lie in foreign or international waters. The legal issues regarding salvage 

of these aircraft are substantially the same as those involved in vessels and the following arguments 

apply to them at least to the degree they do to vessels. Specific reference to aircraft is omitted in the 

following discussion only due to the limited scope of the instant litigation. The large number of 

submerged aircraft and the comparative ease with which submerged aircraft can be recovered 

highlights the importance of a correct resolution of these issues. 

5. The protection of sunken or submerged vessels from unauthorized salvage, thee  

dismemberment, destruction, or disturbance is of high importance to the Department of Defense. 

h4any such vessels are war graves, or are the final resting places of United States service members. 

As such, submerged vessels arc due the same deference-as a national cemetery. Some of the vessels 

or their equipment or cargo are of continuing monetary value. A few still contain classified 

information or features relevant to the national security. Many such vessels are of significant 

cultural importance, often representing unique repositories of artifacts emblematic or insmctive of 



national or maritime history. Many submerged naval vessels also contain unexploded ordnance, 

which may pose severe dangers to those visiting them. Further, many submerged vcssels also 

contain lead, oil, asbestos, or other materials, which may pose an environmental hazard if released 

into the environment through disturbance of the site. Efforts to exploit these sites need to be 

carefully controlled. 

6. United States policy has consistently been that these sunken sovereign vessels remain the 

property of the United States absent the government's formal, affirmative abandonment, sale or 

donation of ownership, pursuant to Act of Congress and implementing regulations. See. e.g., 

Hatteras. Inc. v. U.S.S. Hatteras, 1984 A.M.C. 1094 (S.D. Tex. 1981), f l d  mem., 698 F.2d 1215 

(5fh Cir. 1983). This policy has been sanctioned by federal court dings, and it applies regardless of 

condition, location, or date of sinking of the vessel. Thc United States maintains title to such vessels 

regardless of the circumstances of the sinking, which may include intentional scuttling, sinking after 

the crew has abandoned ship for lifesaving purposes, or sinking during use as a target. The policy of 

perpetual ownership facilitates government supervision of these wrecks and serves the United States 

Govemmt's and the pubIicJs interests in preserving the san- of service members' graves, 

preserving historic cultural resources, maintaining the government's fiscal and property interests, and 

protecting the public against the potential dangers posed by unexploded ordnance and environmental 

degradation. 

7. Consistent with its other interests the Navy's policy generally has been to allow open 

access to U.S. Navy wreck sites for recreational divers, at the divers' own risk, so long as the site is 

not disturbed - "Look but don't loot" - and so long as access does not involve risks to personal 

safety, military security, or the environment . 



8. It is the policy and practice of the United States to allow such vessels to remain where 

they lie until such time as it is in the govenunent's interest to recover them in their entirety or in part 

or to exploit them for the sake of historical or archaeological study. Because of limitations at any 

one time on the availability of funding to conduct exploration andlor salvage to curatorial standards 

and limitations on technology required to accomplish such operations consistent with the 

government's and public's long-term interests, it is the U.S. Government's practice to cautiously 

consider any proposed action with respect to such wrecks. Becaw of variables such as water 

depth, proximity to land, the degree to which a submerged craft is embedded in the sea bottom, and 

the date of the sinking, it is not possible to predict, with any degree of certainty, just how much it 

would cost the United States to salvage or to demonstrate aEmative control over submerged vessels 

by physically preventing their disturbance. To pennit salvage of such vessels without the 

government's prior authorization would either put those wrecks and sites in serious danger or 

compel the government to expend immense sums to effect preemptive recovery or to attempt to 

enforce affmnative control as the means to deny salvage. For the United States policy to be 

effective, United States title and control with respect to such wrecks must be of indefinite duration. 

9. Because a large number of wrecked United States Govement vessels are in foreign or 

international waters, it is in the United States intenst that other sovereign nations recognize the 

United States perpetual interests in its wrecks. A clear inducement for other nations to do so is the 

United States and its constituent States reciprocal recognition of the sovereign title and ownership 

interests of other sovereign governments in their wrecks in United States waters. To that end, 

requests of private individuals or entities for permission to salvage foreign sovereign vessels sunk, 

without capture, in United States waters are routinely referred to cognizant foreign state owners. 



United States failure to recognize such foreign sovereign interests will make it less likely that other 

nations will recognize the United States interests in its wrecks in their waters. 

10. Reciprocal recognition of sovereign rights is emerging as customary international 

practice. For example, the Department of State negotiated a bilateral agreement with France 

regarding the remains of the C.S.S. A l a b m  a Confederate warship that was sunk off Cherbourg in 

1864 by U.S.S. Kearsarge. By that agreement France recognized U.S. title to the wreck and both 

nations agreed to cooperate in the investigation, protection, and eventual recovery of the wreck 

Lnhtnnt in such negotiations is the good-faith understanding that, when roles are reversed, the 

United States will recognize appropriate foreign sovereign claims and will take reasonable measures 

to protect foreign sovereign property. 

1 1. The Department of Defense has a strong interest in ensuring that the Juno and La Gal= 

are treated in the same way that we would want U.S. Navy, U.S. Army, U.S. Air Force and other 

submerged sovereign, non-commercial United States wrecks in foreign waters to be treated. 

FURTHER AFFLQNT SAYETH NOT. 
rL. 

Executed this-&" of December 1998, ~n@ of 7 ~ a n t  . + ..-? to 28 U.S.C. 

5 1746. 
. HUTSON 

Admiral 
Judge Advocate General's Corps 
United States Navy 
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Indies with four ships of the line, he lamented that none of the 
coppered vessels had been allowed to accompany him. 

While Rodney's fleet was being fitted out for its momentous 
voyage, Paul Jones and his squadron, fresh from the battle off Flam- 
borough Head, were at the center of a three-cornered diplomatic 
duel between France, Holland, and Britain that lasted through the 
autumn of 1779. Jones's ships had no sooner dropped anchor at the 
Texel, than Sir Joseph Yorke, the British ambassador, lodged a vehe- 
ment protest with the Dutch government. He demanded "that these 
ships and their crews may be stopped and del~vered up with the pi- 
rate Paul Jones of Scotland, who is a rebel subject and criminal of 
stare. . . ." The Dutch moved with deliberate slowness. Discreetly 
supported by the French and remembering that they, too, had once 
been rebels, Dutch officialdom engulfed the irate envoy in a flood 
tide of notes and aide-memoires. In the meantime, Jones repaired his 
ships and anxiously eyed the movements of a squadron of British 
cruisers that lay off the port waiting for him. This game of cat and 
mouse continued for the rest of the year. 

One of the commodore's first acts had been to inform Benjamin 
Franklin of Pierre Landais's irrational conduct during the battle. 
"Either Captain Landais or myself is highly criminal, and one or the 
other must be punished," he declared. "His conduct has been base 
and unpardonable." Franklin summoned Landais to Paris to explain 
his conduct. Four of the Alliance's officers, including her first lieuten- 
ant, submitted statements contending they had "told Captain Land- 
ais at different times that he had fired upon the wrong ship." Frank- 
lin fully realized that the political climate in Paris made it imprudent 
to take strong action in France against a French officer, even though 

7 he held an American commission, so the whole matter was referred 
to the Continental Congress. "If . . . I had 20 ships of war at my dis- 
position, I should not give one of them to Captain Landais," Frank- 
lin observed. He managed either to induce Landais to step down 
from his command or suspend him from it, for Jones soon raised his 
pennant on the Alliance. But he had not heard the last of Pierre 
Landais. 

Jones's situation was fast becoming intolerable. His crew was 
restless and angry over the delay in selling the prizes. The men had 
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received only one ducat each, which some of them contemptuously 
tossed overboard "in a fit of rage," said Midshipman Fanning. The 
Dutch were showing signs of collapsing under British pressure and 
were beginning to insist that he sail as soon as possible. Acd there 
were those pesky British frigates off shore, patiently cruising back 
and forth. "If you can take Paul Jones," Sandwich had told one of 
his captains, "you will be as high in the estimation of the public as if 
you had beat the Combined fleets." Jones was unafraid. "The ship is 
well manned and shall not be given away," he assured Franklin. To 
protect Jones's squadron, the French ambassador claimed all the 
ships were French and ordered the Stars and Stripes replaced with 
the French ensign. He knew that the Dutch authorities would think 
twice before ordering a French squadron out to face the guns of the 
Royal Navy. But Jones refused to have any part in this subterfuge. 
The American flag remained flying on the Alliance although the 
commodore was persuaded to turn the Serapis and Countess of Scar- 
borough over to the French so they could carry the British prisoners 
he had taken to England for exchange. As part of the disguise, the 
French offered Jones a commission as a privateer-which he consid- 
ered a gross insult. The touchy little Scot's anger at his allies in- 
creased when he learned that his prisoners had been exchanged for 
Frenchmen, not Americans. 

Toward the end of the year, foul weather drove the British 
blockading squadron off its station, which was the opportunity Jones 
had been waiting for. With high winds singing in the rigging of the 
Alliance, he took her to sea. Characteristically, he chose to ignore the 
long and safe route around Scotland and sailed directly down the 
Channel. By the time the frigate's bell had tolled out the old year and 
ushered in the first day of 1780, she had safely passed through the 
narrow seas and was off Ushant. The Alliance was not a happy ship. 
There was considerable bad blood between her original officers and 
men and those from the Bonhomme Richard. Fist fights flared among 
the crew and threats of duels were hurled among the officers over the 
part both ships had played in the battle off Flamborough Head. 
"Our ward-room . . . exhibited nothing but wrangling, jangling and 
a scene of discord among our superior officers," reported Midship- 
man Fanning. And John Kilby, from his vantage point on the gun 
deck, said that the Richard's men "always insisted that the Crew of 
the Alliance, both officers and men, were Cowards." The crew, claim- 
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