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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
IN ADMIRALTY

ODYSSEY MARINE EXPLORATION, INC.

Plaintiff, CIVIL ACTION

V. :

: : Case No: 8:07-CV-00614-SDM-MAP
THE UNIDENTIFIED, SHIPWRECKED VESSEL,:

if any, its apparel, tackle, appurtenances and '

cargo located within a five mile radius of the

center point coordinates provided to the Court

under seal,

Defendant;
inrem
and

The Kingdom of Spain and the Republic of Peru,

Claimants.

AFFIDAVIT OF GREGORY P. STEMM
IN SUPPORT OF ODYSSEY MARINE EXPLORATION, INC.’S RESPONSE TO
CLAIMANT, SPAIN’S, MOTION TO DISMISS OR FOR SUMMARY JUDGMENT

This AFFIDAVIT is being filed in case 8:07-CV-00614-SDM-MAP.
1. My full name is Gregory Paul Stemm. My legal address is 5215 West Laurel
Street, Tampa Florida 33607. I am competent to testify as to the matters covered in this

affidavit.
2. I have personal knowledge regarding the information contained herein and

hereby swear that the information is true and accurate to the best of my knowledge.



3. [ am Chief Executive Officer and Chairman of Odyssey Marine Exploration,
Inc. (“Odyssey™), an American company incorporated under the laws of the state of Nevada
with its principal place of business located in Tampa, Florida. My position requires an
extensive knowledge of shipwreck search and recovery operations, vessel and personnel
management, project management as well as interaction with Odyssey’s clients, partners,
governments and the scientific, technical and archaeological communities.

4, This affidavit is prepared in support of Odyssey’s Response to Spain's Motion
to Dismiss or For Summary Judgment and more specifically regarding factual matters related
to communications with Spain and the Ministry of Culture, the site described as the "Black
Swan" site which is the subject of this action, and Odyssey’s research operations, generally.

3. Odyssey began discussions with Spain’s Governmental Agencies regarding
potential collaboration on shipwreck projects as early as 1998.

6. Separately, from 2000 to 2007, Odyssey was also involved in negotiations
with Spain regarding one of its discoveries, a site believed to be that of HMS Sussex.
Odyssey had worked amicably with Spain and the United Kingdom for several years to
formulate the plan under which Odyssey would search in the Alboran Sea both inside and
outside of Spanish territorial waters, to identify and recover the Swussex. Under the plan,
Odyssey agreed to share information with Spain on other shipwreck sites located in Spanish
waters discovered during the project in order to assist Spain with the management of
shipwrecks in their waters. The Alboran Sea plan, once fully developed, would include the

appointment by Spain of archaeologists to participate in the project. I personally met with



Spanish officials throughout these various negotiations, and we had a respectful, cooperlative
and amicable working relationship.

¥ In 2006, while waiting for the appointment of Spanish archaeologists to begin
the Sussex project, Odyssey began working on another project in the Atlantic Ocean far
removed from Spanish waters. Odyssey had compiled a target list of approximately 30
vessels it believed to be in or near that area. Because Odyssey believed that Spain may have
had a cultural, if not legal, interest in Spanish vessels that might be located during the course
of this expedition, a meeting took place on November 17, 2006, to discuss this project. This
meeting was actually intended to be a follow up to the March 27, 2005, meeting with Mr.
Luis Lafuente Batanero, Subdirector General for the Protection of Historical Heritage of the
Ministry of Culture, however he was unable to attend. The meeting was attended by
Odyssey’s counsel in Madrid, José Luis Goiii Etchevers, Ms. Elisa de Cabo (the Assistant
Subdirector General for the Protection of Historical Heritage in the Directorate General for
the Protection of Fine Arts and Cultural Assets of the Ministry of Culture of the Government
of Spain), and myself. The meeting was cordial, and I advised Ms. de Cabo that it was
possible that Odyssey might locate a shipwreck of Spanish cultural interest during this
expedition. Contrary to her declaration relating to this meeting, at no time did Ms. de Cabo or
anyone else at any other meeting state or even imply that Spain “objected to and refused any
salvage or other disturbance by Odyssey with respect to any shipwreck in which the
Government of Spain has an interest.” No such statement or anything at all similar to it was

ever made,



8. On March 23, 2007, while Odyssey was engaged with the project in the
Atlantic search area, the Spanish Ministry of Foreign Affairs and Cooperation issued a press
release to announce the cooperative agreement between Her Majesty's Government and
Spain to allow Odyssey to conduct archaeological operations on the Sussex.

9. In late March 2007, Odyssey discovered what came to be known as the “Black
Swan” site, and subsequently recovered a large number of coins during an archaeological
excavation conducted at that site.

10. I was personally on board the Odyssey Explorer during exploration of the
Black Swan site and have seen the site first hand through the camera transmission of the
ROV systems. In addition, thousands of photographs were taken and graphically stitched
together to form a photomosaic of the entire area. Based on my personal observations and
review of the photographic documentation and photomosaic of the site, it is clear that no
vessel, hull or other structure typically associated with a shipwreck was present at this site.
To be clear, there was no hull, no keel, no ballast pile and no intact structure at the site.
Furthermore, no vessel remains were disturbed at any time during Odyssey’s operations on
the site, and no human remains were observed at the site.

11. T was on deck or on the Ship’s Bridge frequently during the period the M/V
Odyssey Explorer was on station at the “Black Swan” site and at no time was I able to see
land, even though I made a deliberate effort to do so, both with the naked eye and using

binoculars.



12. The site, which was distributed over a very large area, consisted of coins,
some cannon, and other pieces that could have been indicative of jettisoned cargo, materials
from a ship which capsized in a storm, or the result of an explosion or other accident at sea.

13.  Odyssey has always conducted its archaeological operations with the utmost
care and respect for shipwreck sites. After completion of an archaeological pre-disturbance
survey on this site, the decision was made to recover the massive cargo of coins from the site,
and not to disturb any cultural remains or any artifacts that may not have been cargo until
further research was undertaken to establish the identity of the site. The decision to recover
the coins was made because as many as 50 people knew the location of the site, and it was
decided that leaving what appeared to be the largest concentration of coins ever discovered
on the ocean floor unprotected was unwise. Leaving this site unprotected would also have
been a violation of our fiduciary obligation to protect the potential assets of our shareholders
and the site from other parties who might not have respected the archaeological integrity of
the site, nor submitted the coins to the legitimate legal jurisdiction of an admiralty court. We
began the process of filing an arrest with the Court on this site within days of the initial
discovery.

14.  Nothing recovered or seen in a review of data from the Black Swan site
confirms its identity. Materials recovered from the site could have been transported on any
vessel of the era. A positive identification of the site as the Mercedes cannot be made from
the site or artifacts recovered from the site.

15.  While Odyssey’s leading hypothesis so far is that the cargo recovered may

have come from the Mercedes, this is based primarily on the terminus date of a statistically



insignificant sample of the coins recovered from the site. Conclusions drawn by Spain about
the identity of the site are based on circumstantial evidence, and ignore compelling evidence
that suggests that the wreck of the Mercedes may lie at a different location.

16.  Odyssey, through its research, has uncovered evidence which suggests that the
site may not be the vessel Mercedes. In particular, the Mercedes was reported to have carried
approximately twice as many coins as have been found on the site. Also, in 1997 a well
known shipwreck explorer, Claudio Bonifacio, reported that the shipwreck of the vessel
Mercedes had been located in shallow water off the coast of Portugal. The lack of olive jars,
the lack of any copper sheathing or hull, the number of cannon, and other pieces of evidence
provide further evidence that contradicts the theory that this site represents the remains of the
Mercedes. Furthermore, contrary to the assertions made by James Delgado, an archaeologist
asked by Spain to prepare an opinion based on review of video and photographs, the cannon
are absolutely not indicative of any particular vessel. In fact, cannon bearing the supposedly
diagnostic dolphin motif virtually identical to that at the defendant site have been located on
sites known to be non-Spanish. I believe that additional research and further exploration and
excavation at the site may supply the evidence needed to prove the identity, but at this point a
confirmation of the identity is premature.

17. As a public company, the management of Odyssey has a duty to its
shareholders and under law not to speculate as to the identity of a shipwreck it discovers
unless it is reasonably certain of the identity, especially when that speculation suggests a

material financial benefit to the company.



18.  Our archaeologists and researchers adhere to the highest archaeological
standards while compiling and interpreting data accumulated from our site explorations. We
routinely compile assessments of accumulated data and preliminary findings. Odyssey relies
on the consultation of a number of archaeologists and researchers in analyzing such
information. We use the utmost care to avoid drawing conclusions prematurely, and pay
special attention to avoiding conclusions adopted through the filter of “ruling theory”, in the
absence of verifiable facts. In the analysis of the Black Swan site, the lack of an even
partially intact shipwreck or other unique identifying material causes us to proceed cautiously
with any identification, especially in light of the fact that we are a publicly traded company,
and as such, we have a legal obligation to take exceptional care with disclosure of any
assertions of a material nature.

19.  Odyssey is continuing its research as to the identity of a vessel related to the
Black Swan site. Unfortunately, however, Odyssey’s research efforts have been severely
hampered by the interference of Spain, which has made it difficult to research alternate ships
that could have been associated with the Black Swan site.

20.  Odyssey retains a staff of in-house researchers and also retains the services of
many other researchers and consultants who have access to libraries and archives both in the
U.S. and in other countries. Among other things, researchers are asked to review historical
archival documentation for information about various shipwrecks.

21.  All of Odyssey’s researchers, whether in-house or otherwise retained, are

bound by strict terms of confidentiality regarding the substance and nature of work



performed and work products prepared for Odyssey that survive the termination of any
agreement or employment.

22.  Victoria Stapells Johnson was one person who provided research services to
Odyssey as early as 2005, which included research on the Mercedes, as well as many other
shipwrecks. In addition, we also received research information on the Mercedes from other
independent researchers. While Ms. Johnson reported that the Mercedes was listed on the
Spanish Naval Registry, other researchers also reported a great deal of additional information
on the Mercedes, including the fact that the vessel was on a commercial mission at the time
of its sinking, transporting private passengers and cargo and charging freight for the services.
In evaluating the status of any ship, we take into account research gathered through all our
sources, and do not typically draw a conclusion based on the opinion of just one researcher.

23.  Research obtained by Odyssey included a complete list of private owners,
amounts shipped, and the freight paid by each for cargo shipped on the Mercedes. (Odyssey
has prepared a detailed chart depicting the cargo documented as having been aboard the
Mercedes, which I attach hereto as Annex 1.) Various research sources also suggested that
the Mercedes was assigned to transport commercial mail and cargo prior to its final voyage.
For these reasons Odyssey believed that the Mercedes was engaged in commercial shipping
at the time of its loss and if it were ever located, it would not carry the status of a sovereign
immune vessel.

24.  Prior to this litigation, Odyssey’s researchers were able to conduct research in
public Spanish archives for information related to the Mercedes and other Spanish vessels.

Since the inception of this litigation, however, Odyssey’s researchers have been barred from



Spanish archives, crippling Odyssey’s continued efforts to identify the site and inhibiting
Odyssey’s ability to properly address some of the documents attached to Spain’s Motion to

Dismiss.

I CERTIFY THAT THE ABOVE IS TRUE AND CORRECT TO THE BEST OF

MY KNOWLEDW

Gregory P. Stemm
Chief Executive Officer and Chairman
Odyssey Marine Exploration, Inc.

STATE OF FLORIDA )
COUNTY OF HILLSBOROUGH )

The foregoing jnstrument was acknowledged before me this / 1‘/ day of

November, 2008, by (L /¢ 5'&'.»:,-" L/,_ Bl RVAAYS Y . He is personally known by me.
(\:22\/“ (\Ml uﬁf} £ U/\’Lth e
tary Public ’

My Commission expires:

g

S oeNNY CUBBEDGE GREENE
& MY COMMISSION # DD 378351

"-?w o EXPIRES: Dacember 8, 2008

1-800-3-NOTARY Fi. Moty Disceunt Assoc. Co
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