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PROCEEDINGS (8:55 a.m.)

MR. GIBSON: May it please the Court.
THE COURT: Proceed.

CROSS-EXAMINATION

BY MR. GIBSON:

Q Good morning, Mr. Bell.

A Good morning.
Q What were the dates that you worked at Coldwell Banker?
A When | started, it was 2005, | believe; somewher e

between November and December or 2005.

Q Through November of 2006?

A Correct.

Q Throughout that time, did you utilize your own | aptop
computer?

A Yes.

Q You didn't use a station at the Coldwell Banker office?
A | used my laptop; and then sometimes because the y did
have CoStar on one -- access on one computer; and on the
other was Win2Data, which | believe is something similar to
MicroBase.

Q And sometime after you began at Coldwell Banker you
were told that Coldwell was providing a subscript ion to you;

is that correct?
A Yes.

Q How long after your arrival did that occur?
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A Please ask --

Q How long after you arrived at Coldwell Banker di
buy you a subscription?

A That -- well, | started in November/December of
and then they had the meeting, which, | believe,

in -- | believe it was sometime in -- in or near

August of '06, and that's when John was stepping

area manager, and that's when they announced the

Q And someone from Coldwell Banker came and physic
loaded the CoStar on your computer; is that corre

A | don't recall. | don't believe they did. A lo

the IT people -- they would come and sign and set
e-mail. So, | don't believe they did. 1 think -

recall it was done through an e-mail and that it
certificate was installed by way of accessing the

base.

Q Nevertheless, you never had any contact with any
from CoStar?

A No, | didn't.

Q No one in the sales team or anyone at CoStar?
A No.

Q Okay. And it was your understanding that
Coldwell Banker was giving you a subscription to

A Yes.

Q You weren't told at that time that this is going

d they

'05,
was either
about
down as the
CoStar.

ally
ct?

t of

up your
- 1 think |
-- the

CoStar

one

CoStar?

to be
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a six-month subscription, a 12-month subscription . No time
limits on it; is that correct?
A They did not stipulate any time limit.

Q They didn't tell you that it was going to expire ata
specific time?
A No.

Q You just, as | understand it, clicked on the boo kmark.
It brought up CoStar, and you clicked log in?

A Yes.

Q You didn't even have to remember to use your nam e and
password?

A No.

Q You just accepted the terms of service and logge din?
A Correct.

Q And you could access CoStar from your laptop whe rever
there was an Internet connection?

A Correct.

Q You accessed it at Coldwell Banker; correct?

A Yes.

Q You accessed it at home?

A Yes.

Q And you could access it at Starbucks if you want ed to;
is that correct?

A | would believe that's -- yeah, | would say so, yes.
Q And you never read the terms of use?
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| did not.
In November you decided to leave Coldwell Banker
Yes.

Once you ceased being affiliated with Coldwell B

did you receive an e-mail telling you that you we

longer able to access the CoStar system?

A | did not.

Q That you were no longer authorized to access the
system?

A No, | didn't.

Q Did you receive any telephone call that you were

longer an authorized user of the CoStar database?

THE COURT: Back into 20 questions again?

MR. GIBSON: No, sir.

THE COURT: Did anyone at CoStar ever tell you

anything about your use of the system after you |

Coldwell Banker?

THE WITNESS: No.

BY MR. GIBSON:

Q
A

Q
A

When you left, you thought you were an authorize
Yes.
You began Klein & Heuchan in December of 2006; ¢

The latter part of December. | think | might ha

officially joined in January. There was some hol

days in there and things like that. So, | did fo

?
anker,
re you no
no
eft
d user?
orrect?
ve
idays, some
rmally go
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in there. I'm not precise the exact day | starte

yes.
Q And you continued to use the CoStar database?
A Yes.

Q You used the CoStar database at the Klein & Heuc
offices?

A Yes.

Q And you used the CoStar databases at your home;
correct?

A Yes.

Q You did the same thing: You just plugged the et
cable into the back of your computer, and you had

that correct?

A Yes.

Q Your first inclination that you were not an auth

user came in April of 2008; is that correct?

A (Nods head.) When the letter was sent out to Ma
correct.
Q That's when a letter from CoStar came to Mark re

your access to the database; is that correct?

A That's correct.

Q And you were surprised by that letter, were you
A | was.

Q You sat in on a telephone call with Mr. Klein an

representative of CoStar; is that correct?

d, but --

han

is that

hernet

access; is

orized
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A
Q

Yes.

And you explained to that individual that it was

belief that Coldwell Banker had bought you a subs

is that correct?

A Yes.

Q You laid it all out for them; is that correct?

A Correct.

Q You had nothing to hide; correct?

A Correct.

Q And Mr. Klein and you both were on that call; is
correct?

A Yes.

Q Prior to that call, do you believe Mr. Klein had
reason to believe that you were not an authorized

A He never asked me if | was, no.

Q Do you believe that he had any reason to believe

you are not an authorized user?

MR. OPPENHEIM: Objection.

THE COURT: Basis?

MR. OPPENHEIM: He has no basis to know what

Mr. Klein knew.

THE COURT: The question was does he have any

reason to believe, and he may have some reasons.

not. Overruled.

THE WITNESS: Answer?

your

cription;

that

any

user?

that

He may
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THE COURT: Yes.

THE WITNESS: I'm not sure if he did or not.

THE COURT: No, that's not the question. He's no
asking you if Mr. Klein knew. He's asking you if
of any reasons how he would know.

THE WITNESS: | guess potentially he had been
exposed to sales associates over the years.
BY MR. GIBSON:
Q You do remember your deposition being taken in t

matter; correct?

A Yes.

Q That was on August 20th of 20097

A Okay.

Q Correct?

A Yes.

Q And at that time, you were put under oath; is th
correct?

A Yep.

Q And do you recall at pages 134, lines 8 through
specifically being asked, "Do you have any reason
that Mark Klein had any reason to believe that yo
have access to the CoStar database?" And your an
“No." Do you recall that?

A Yes.

Q After you had this telephone call with a represe

you know

his

at

11,
to believe
u didn't

swer was

ntative
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from CoStar, did you continue to use the CoStar d

A | did not, no.

Q So, from the moment you knew you were not author
you ceased using the database?

A Correct.

Q We've talked -- we're heard some testimony at le
about CoStar and its products and its services.

other tools at your disposal that you used while
Heuchan in the real-estate practice; is that corr

Yes.

Are you familiar with a product called "Catalyst
Yes.

What is that?

> O » O >»

That's the search engine that the Florida Gulf C
Association of Realtors uses. It'sa--it'sad

that has -- where we input our listings; and from

time there may be information about sold properti
don't recall if there was anything like leasing t

effect, but it -- it had -- it was a -- that's wh

remember at this time.

Q And you needed a user name and password to acces

data in Catalyst; correct?

A Yes.
Q And individuals could be subscribers to Catalyst
right?

atabase?

ized,

ngth
There were
at Klein &

ect?

ll?

oast
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time to
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A Yes.

Q The entire office did not need to be a subscribe
Catalyst?

A | don't believe so, no.

Q What is IRIS?

A IRISisa--itis--it's -- | guess it would b

like a GIS mapping system you could click and dra
specific -- like a section, township, range you m

able to draw a box around something. It would pi
maybe a property -- you could input an address, a
pinpoint the property, and then it would bring up
public-record data, maybe if there was sold infor
square footage, and things to that nature.

Q So, you could obtain specific information on a s

property from this product?

A Yes.

Q Now, a premium service of IRIS is IMAPP; is that
correct?

A | believe so.

Q So, now IMAPP requires a user name and password

access the data within its database; is that corr

A Yeah.

Q And with IMAPP, individual real-estate agents co

become members, could pay for that premium servic

correct?

rto

e more
g;andon a
ight be
npoint

nd it would
like the

mation, the

pecific

to

ect?

uld

e; is that
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A | recall that being the case, yes (nodding head)

Q And not everyone in the office had to be a membe r of
IMAPP in order to access the IMAPP premium servic e; is that
correct?

A Yes.

Q LoopNet -- what is LoopNet?

A LoopNet is -- | would -- that's CoStar's competi tor.
They are a -- it's kind of similar -- it's -- | g uess it
would be a little bit dissimilar when you compare it to

CoStar. With LoopNet you input all your data and
information in there just like you might do a fli erin the
office, and then it would upload it, and then it would

become available through their service.

Q You also could do searches for property; is that

correct?

A Yes.

Q You could do public-records information; is that

correct?

A | believe so.

Q And LoopNet offered a free basic service; is tha t
correct?

A Yes.

Q Anyone in the world can sign up for it?

A Yes.

Q They also offered a premium service, did they no t?

SHERRI LL L. JACKSON, RPR
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A Yes.

Q And that required an individual to pay for that
service; is that correct?

A Yes.

Q You paid for it; correct?

A For a period of time, | did.

Q During a period of time that you were an agent a

& Heuchan, you paid for the premium service; is t

correct?
A Yes.
Q Not everyone in the Klein & Heuchan office paid

is that correct?

A No.

Q The entire office did not need to be signed up t

for the premium service in order for an individua

access that database; is that correct?

A Correct.

Q So, you would agree with me that Catalyst, IMAPP
LoopNet were three specific and separate Internet

utilities that you could use that didn't require

office to be signed up in order for you as an ind

use it?
A Correct.
Q | would like to go over some of the exhibits tha

Mr. Oppenheim questioned you about.

premium

t Klein

hat

for it;

0 pay

| agent to

, and
-based
the entire

ividual to
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A Okay.
Q If you can get the first book, the book with 15
Exhibit 15 in it.

Do you recall this document (changing overhead

exhibit)?
A Yes.
Q This is a document regarding mini storage facili

Pasco County; is that correct?

A Correct.

Q Can you tell us for certain, have you downloaded

data from CoStar?

A Okay. | need just to browse through and be sure
(Pause.) Based on what | see, | would -- | would

say -- | would say yes.

Q It could have come from IMAPP, could it not?

A Well, the reason I'm not -- I'm not exactly sure

because it has a Comps |.D. and a Comps number an

Q That's really what I'm getting at. You're not's

A I'm not sure.

Q Okay. You can't tell me when you downloaded tha
can you?

A | can't remember, no.

Q You can't tell me where you downloaded that data
can you?

A | don't recall, no.

ties in

that

ure?

t data,

from,
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Q We do know that while you were -- your entire te
Klein & Heuchan, you closed no deals involving mi
facilities in Pasco County; correct?

A Correct.

Q While at Klein & Heuchan, you or Klein & Heuchan
no commissions on the sale or lease of any mini s
facilities because of that data?

A We did not.

Q If you could go to 16, please.

A Okay.

Q This is a listing of office buildings in the
metropolitan area with mailing addresses; is that

A Yes.

Q Isn't it true that you would use this report to

and follow up with particular properties?

A | believe so, yes.

Q You would use this report to target such propert
because each of the properties listed there are a
represented by large national firms?

A Correct.

Q And it's true that while you were employed at Kl

Heuchan you wouldn't serve a market like that?

A That's correct.
Q You had no intention of serving a market like th
A Correct.

nure at

ni storage

made

torage

correct?

target

ies,

Iready

ein &

at?
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Q You would agree with me that while you were at K
Heuchan you closed no deals because of the data c
within Exhibit 16?

A Correct.

Q And you have no knowledge that Klein & Heuchan ¢
any deals because of any data on that document?

A | do not. No, | don't.

Q If you could go to Exhibit 17, please.

A Okay.

Q (Changes overhead exhibit.) This document provi
information pertaining to developers and property

and some brokers; is that correct?

A Yes.

Q And it provides contact information for particul
properties; is that correct?

A Correct.

Q Isn't it true that you would not have likely con

any of the individuals listed on that list?

A That's correct.

Q You would agree with me while you were at Klein

Heuchan you closed no deal because of any data th

that list?
A Correct.
Q And you have no knowledge that Klein & Heuchan c

any deals, made any commissions whatsoever, becau

lein &

ontained

losed

des

managers

ar

tacted

at's on

losed

se of the
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data on that list?
Okay, no (shaking head).
If you could go to 22, please.

(Complies.)

A

Q

A

Q E-mail --
A Excuse me, please. Did you say 22?

Q Yes, sir.

A Okay. It was in the same book | was in. | didn T--

okay. Itis the last one.

Q 227
A | thought you said 25. I'm sorry. Okay.
Q E-mail 22 is an e-mail dated April 4th from you to

Steven Klein; is that correct?
A Correct.
Q And it contains an attachment, which is this 200 6

CosStar report; is that correct?

A Correct.

Q Mr. Klein never asked you for that report; is th at
correct?

A | don't believe so, no.

Q Can you tell me where you -- strike that.

Do you know when you downloaded that report?
A | do not.
Q Can you tell me where you physically were when 'y ou

downloaded that report?

SHERRI LL L. JACKSON, RPR
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A | cannot.
Q You could have been at home; correct?
A Possibly, yes.
Q You could have been anywhere there was an Intern et
connection?
A Yeah.
Q You sent that report to Mr. Klein on your own
initiative; is that correct?
A Yes.
Q You have no idea if he opened it; correct?
A | do not.
Q You had no discussions with him about the conten ts of
that report?
A No.
Q And if you turn to Exhibit 18 -- 18, we see Mr. Klein
responded to your e-mail a simple thanks; is that correct?
A Is that referring back to the previous one we ju st
looked at, the market report?
Q Take a look at it.
A Well, what number was that?
Q The one we were just at was 22.
A Okay. Is that relating back to this document th at
we're looking at now?
Q Well, take a look so that we can make sure.
A 227
SHERRI LL L. JACKSON, RPR
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Q Yes, sir.

A Okay. They were out of order. Okay.

Q In the middle of the -- in the middle of Exhibit

[the response to 18, correct, Exhibit 18, the resp

your e-mail where Mr. Klein is saying thanks? Hi
generally goes from the bottom to the top; okay?

A Okay. Office report document and then -- okay,
say thanks; right.

Q And then you followed up the next day with an e-
with another attachment; correct?

A Right.

Q And that attachment is an e-mail with a spreadsh
proposed and existing office buildings in Hillsbo

County; is that correct?

A Correct.

Q You would again agree with me that Mr. Klein did
for that data?

A | don't recall if he did or not.

Q And, again, you don't know where you physically

when you downloaded that data?

A | do not.

Q You don't know if you were there when you downlo
that data?

A | do not.

THE COURT: You think | forgot his previous

18 is
onse to

s e-mall

he did

mail

eet of

rough

n't ask

were
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answers?
MR. GIBSON: I'm sorry.
THE COURT: You think | forgot his previous
answers and you need to repeat?
MR. GIBSON: Yes, sir.
BY MR. GIBSON:
Q You downloaded -- you sent again that spreadshee tto
Mr. Klein on your own initiative?
THE COURT: You do not need to repeat. Asked and
answered.
BY MR. GIBSON:
Q While you were at Klein & Heuchan, did you close any
deals based on the data that's contained within E xhibit 18,
the Hillsborough County properties?
A No, I did not.
Q And you have no information that Klein & Heuchan closed
any such deal; correct?
A | do not.
Q Can we turn to Exhibit 19?
A Okay.
Q This is a printout regarding a mini storage faci lity in

Pasco County; is that correct?

A That's correct.
Q You pulled this property because you got a telep hone
call, a cold call, from someone who might be inte rested in

SHERRI LL L. JACKSON, RPR
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listing this property; is that correct?
A I wouldn't classify it as a "cold call." It was
response to a letter mail-out we did, so -- a war
That's all salesman jargon. I'm sorry.
Q No problem. He called inquiring potentially lis
[the property?
A Yes.

He never listed the property?
Did not.

Never sold the property?

No.

Neither did Klein & Heuchan?

> o0 >» o » ©

No.
Q Exhibit 20, please (changing overhead exhibit).

is an e-mail to Mr. Tracy McMurray; correct?

A Yes.

Q You knew Mr. McMurray for some time?

A Yes.

Q A long-time client of yours?

A Yes.

Q And he called you because he had located a speci

warehouse he was interested in and wanted to see

A Yes.
Q And you showed him that warehouse?
A | did.

a
m call.
ting
This
fic
it?
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Q After you showed him that warehouse, you went to
several different sites to pull data on that ware

[that correct?

A | believe so, yes.

Q And this is you sending him that data?

A Right.

Q CoStar wasn't involved in locating the warehouse

because he had already selected the one he wanted

correct?
A Correct.
Q You never sold this warehouse?

A Did not, no.

Q You have no idea if Klein & Heuchan ever sold th
warehouse?

A | don't know if they did.

Q You had testified that Mr. Klein was working on

project involving downtown lease rates?
A Yes.
Q And at some point Mr. Klein asked you what your

was with respect to downtown Tampa lease rates; i

correct?
A Correct.
Q He never asked you to look any specific data up

CoStar; is that correct?

A | don't believe so, no.

house; is

fo see;
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Q He never said, "What does the CoStar database sa
downtown lease rates?"

A No.

Q If you can turn to Exhibit 21. This is an e-mai

sent to Mr. Klein -- Mark Klein on August 16th; i

correct?
A Yes.
Q And attached to the e-mail was a spreadsheet of

downtown properties?

A Correct.

Q This was after your conversation with Mr. Klein

he asked your opinion of downtown lease rates; co

A Correct.

Q And you just sent that to him of your own voliti
that correct?

A Correct.

Q You have no idea whether Mr. Klein closed any de

this timeframe regarding downtown properties; cor

A Not to my knowledge, no.
Q If you can turn to 23.
A Okay.

Q This is an e-mail dated June 14th, 2007, to Gus;

correct?
A Correct.
Q Gus was a cold call; correct?

y about

| you

s that

wherein

rrect?

on; is

als at

rect?
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A Gus was cold.

Q Not a warm -- a cold?

A Gus was ice cold.

Q And the attachment contains data on the office m

is that correct?

A Yes.

Q You have no idea who Gus is; is that correct?
A No, | don't.

Q After this e-mail, you had no further contact wi
A No.

Q Made no calls involving Gus?

A No.

Q Finally on this line you were asked questions ab
old Eckerd building?

A Yes.

Q That | believe you testified you were in the off

a Saturday and you and Mr. Klein, Mark Klein, got
conversation about the Eckerd building. You don’
remember what --

MR. OPPENHEIM: Objection, misstates the
testimony.
BY MR. GIBSON:
Q Do you recall your discussion about --

THE COURT: Rephrase the question, please.

BY MR. GIBSON:

arket;

th Gus?
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Q Do you recall a discussion with Mr. Klein regard ing an

old Eckerd building?

A | do.

Q What was the discussion about?

A Lynn Levin was looking for a -- he had been out

cruising around, and he had -- he had driven by t he
property, and it's located at Trouble Creek and L ittle Road,
and it had a -- | believe it had a Colliers Arnol d sign on

it, and Mark wasn't able to determine who the lis ting agent
was, so he'd asked me if | could look it up and f ind out who

it was with my CoStar.

Q Could it have been Mr. Dimmitt?

A | don't know. | thought it might have been Lynn ,
because Lynn had been out looking. Lynn was doin g
exchanges, always buying things. | don't recall exactly who

it was, but | thought it was Lynn.

Q And Mr. Klein asked you if you could determine w ho the
agent was?

A Right.

Q He didn't ask you to look up anything particular ly in
CoStar?

A He asked me if | could find the agentand if I ¢ ould
look in CoStar because he couldn't find it in Loo pNet or
anything else. | guess the listing didn't appear anywhere
else.

SHERRI LL L. JACKSON, RPR
Federal Official Court Reporter, U'S. District Court
M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

Q He specifically said, "Look in CoStar"?

A That's what | recall, yes.

Q Okay. Do you have any knowledge that Klein & He
made a sale regarding an old Eckerd building?

A | don't believe they ever did, no.

Q You don't think they did?

A No.

Q Let's talk about the deals you did make while yo
at CoStar -- I'm sorry, while you were at Klein &

You made one sale; correct?

A One sale, correct.

Q You were involved as the agent of record in one
a property; correct?

A Well, | would say Mark and | were both the agent
record. We shared the listing. It was his listi

brought me in as a means to --

Q You closed the deal? You helped close the deal?
A | would have -- | guess you could say that. Mar
closed the deal. |really didn't. | just happen

there.

Q This is a property located at 1250 Rogers Street
A Yes.

Q CoStar was in no way involved in the listing or
that property?

A No, they weren't.

uchan

uwere
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Q After that sale, you then leased two spaces in t
same property; is that correct?

A | believe it was by -- | leased the suites prior

Okay. So, the leases happened before the sale?

Correct.

Q

A

Q But it was two leases?
A Correct.

Q One was a Home Helpers?

A Home Helpers And Mary Kay Cosmetics salesperson
one of the pink ladies, | guess you call them.

Q Okay. The Home Helpers lease came from another

in the office; correct?

A Tom Duncan.

Q It was an old client of theirs that needed lease

A Correct.

Q And the Mary Kay contact came from a sign in the

is that correct, of the property?

A They called off the sign in the yard; that's rig

Q Those two leases had no involvement -- CoStar ha
involvement in those leases?

A They did not.

Q And then your final property that you closed the

on involved a friend of yours looking at office s

that correct?

hat

to the

or like

agent

space?

yard,

ht.

dno

deal
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A That's right.

Q He was looking to move from Pinellas County over to
[this side of the bay; is that correct?

A That's correct.

Q And you showed him a variety of properties; is t hat
correct?

A We had.

Q In the end, he selected a property that you had no
involvement in him finding; correct?

A That's correct.

Q He selected a property that he found; correct?

A Correct.

Q But he still used you as the agent; is that corr ect?
A Yes.

Q And he used you, in essence, to help you; is tha t
correct?

A Yes. He knew | was (nodding head) --

Q He did all the negotiating?

A He did, yes.

Q But he just kept you, and you earned a commissio non
that?

A Correct.

Q CoStar had nothing to do with him selecting and leasing
out that space; is that correct?

A No.

SHERRI LL L. JACKSON, RPR
Federal Official Court Reporter, U'S. District Court

M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

Q You have no knowledge of any commissions that yo
while at Klein & Heuchan that can be linked to Co
A Correct.
Q You have no knowledge of any deals K&H made that
linked to any data from CoStar?
A | do not, no.
Q While you were at CoStar in 2007, you made
approximately $1,000 of commissions; is that corr
A Did you say "CoStar"?
Q I did. Klein & Heuchan, thank you. While at KI
Heuchan, in 2007 you made approximately $1,000 in
commissions?
A The two leases total about -- right at a thousan
Q And then in 2008, you made just over $15,000; is
correct?

Correct.

Now, you were sued by CoStar; correct?

Yes.

You were sued by CoStar in Maryland first, weren

A

Q

A

Q

A Correct.
Q And you had to hire an attorney to represent you
A Correct.

Q And that suit was eventually moved and joined wi
suit; is that correct?

A Yes.

u made
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Q You had to hire an attorney down here?

A Yes.

Q You have since reached a settlement with CoStar;
correct?

A Correct.

Q You have agreed to pay the CoStar monetary amoun

[that correct?

A Correct.

Q And in exchange for that monetary amount that yo
paid, you have been released,; is that correct?

A Correct.

Q The agreement releases you from any liability fo
copyright infringement that they've alleged in th

that correct?

A Could you restate that, please?

Q The agreement releases you from any liability fo

claims asserted against you in this litigation?

A | -- | believe that's how it's read, yes.
Q They can't sue you again?
A | guess they could if they --

MR. OPPENHEIM: Objection, calls for a legal

conclusion, and it's hearsay anyway.

Overruled as to hearsay.

THE COURT: Sustained as to legal conclusion.

MR. GIBSON: | don't have any other questions,

u have

r

is case; is

r the
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'Your Honor.
Thank you, Mr. Bell.

THE COURT: Any redirect?

MR. OPPENHEIM: Just a few questions, Your Honor.

REDIRECT EXAMINATION

Q Good morning, Mr. Bell.

A Good morning.

Q You were asked questions about a service called
"Catalyst"?

A Correct.

Q And IRIS -- you were asked about a service calle
"IRIS"?

A Correct.

Q A service called "IMAPP"?

A Correct.

Q And a service called "LoopNet"?

A Correct.

Q Those are four different services that provide

information that is either from public records or
brokers; isn't that correct?

A | believe so, yes (nodding head).

Q And none of those services have any type of
verification process for the information containe

do they?

A I'm not entirely sure about that, because if it

posted by

d in them,

came
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from a public record, it may be a government agen
maybe they record the data. So, that's -- that w

[that could be plausible that maybe it was verifie

Q Other than the fact that the data came from the
records, which to the extent the public record's

[there was no third party at LoopNet, IRIS, or Cat
collected and analyzed and verified that informat
services had information on them which was culled

public records or simply posted by brokers; isn't

correct?

A That would -- that would be my assumption, yes.
Q In that respect, they were qualitatively differe
CoStar?

A What?

Q Those services were different than CoStar becaus
that?

A | would -- the verification would be a different

Q You weren't at Klein for a particularly long per

time, were you?

A About a year and a half.

Q When you joined Klein & Heuchan, you expected to
successful over time, didn't you?

A Yes.

Q And you hoped that you would earn significant

commissions over time, didn't you?

cy, and
ould be --
d.

public
verified --
alyst who
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A | think everybody would hope to do that.
Q And one of the things that you were trying to do as you
were learning to be a broker was to gather inform ation about

[the market; right?
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A Yes.

Q And you used CoStar as one of the tools to do th at,
didn't you?

A | did, yes.

Q Mr. Gibson asked you about the commissions that you
earned while you -- for that short period of time you were

at Klein & Heuchan. You recall that?

A Yes.

Q And what you gained in commissions was the same as what
Klein & Heuchan gained off those commissions as w ell; isn't

that right?

A It was 50-50, yes.

MR. OPPENHEIM: No further questions. Thank you,
Your Honor.

THE COURT: Thank you. You may step down.

Call your next witness.

MR. OPPENHEIM: We would could call Mr. Mark
Klein, please.

(The witness was duly sworn or affirmed and
responded as follows:)

THE WITNESS: | do.
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THE WITNESS: (Seated.)

and spell your first and last name for the record

THE CLERK: Thank you.
MARK KLEI N,
[the witness, being sworn or affirmed, testified a
DIRECT EXAMINATION
BY MR. OPPENHEIM:
Q Good morning, Mr. Klein.
A Good morning, Mr. Oppenheim.
Q Mr. Klein, you established the firm of Klein & H
in 1983 with a partner; isn't that correct?
A That is correct.
Q And you are currently the president and the CEO

Klein & Heuchan?

A That is correct.

Q And have been for quite some time?

A Yes.

Q Including through the period at issue in this ca

late 2006 through mid 2008?

A Yes.
Q And you've been in the real-estate business for
years?

THE CLERK: Thank you. Please be seated.

THE CLERK: Sir, would you please state your name

THE WITNESS: Mark Klein, M-A-R-K K-L-E-I-N.
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A (Nods head.) Thirty-seven years.
Q And you began at Merrill, Lynch before you were

Klein & Heuchan; is that correct?

A That's correct.

Q You received your broker's license in 1974, 1975
A | did.

Q And you currently own a hundred percent of Klein
Heuchan?

A That is correct.

Q You market Klein & Heuchan as Tampa Bay -- the

Tampa Bay area's premier regional commercial real
firm; right?

A Yes.

Q And you also tell the public that Klein & Heucha
highly professional commercial brokerage that has

on its practice of integrity, service, and ethics

A Yes.

Q And you handle a wide range of commercial real-e
services?

A Yes.

Q Including commercial brokerage, real estate

acquisition, real estate investment, landlord
representation, and tenant representation?
A Yes.

Q And within the brokerage services, you work with

at

-estate

nisa
been built

?

State

SHERRI LL L. JACKSON, RPR

Federal Official Court Reporter, U'S. District Court
M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

providing office space, industrial property, reta

business, vacant property, multi-family property,

investment properties; correct?

A That is correct.

Q And you also provide property management service
A Yes.

Q Klein & Heuchan also is involved in the developm
side of the business; is that correct?
A Not Klein & Heuchan.

Q You personally?

A Yes.

Q And you do so as a principal, as an investor, an
merchant developer; correct?

A Yes.

Q You met Scott Bell while he was working for Cold
Banker; is that correct?

A That is correct.

Q And you hired him in December 2006 as a sales
associate?

A | believe that's correct.

Q And you hired him because you hoped he would mak
for Klein & Heuchan?

A Yes.

Q You maintain an office which is properly equippe

staffed to function as a real-estate broker to se

and
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public; correct?
A Yes.
Q And that properly equipped and staffed office is
[the two things that you promise to provide to you
people; isn't that right?
A | don't understand the question.
Q Among the things that you agree to provide to yo
salesmen is a properly equipped office and staffe
That's correct.

And you provided Bell with office space?

Yes.

A

Q

A

Q And you provided him with office equipment?
A | didn't give him any office equipment.

Q

Well, within the office there was equipment that

was --
A He would have used the office equipment; that's
correct.

Q And Internet access as well?

A Yes.

Q You provided him with an e-mail address?

A Yes.

Q A Klein & Heuchan e-mail address?

A Yes.

Q And you provided him with a telephone?

A Yes.
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Q And long-distance service?

A Yes.

Q And even though you provided him with a telephon
long-distance service, you made clear that he was

allowed to use those other than company business;

correct?
A That's correct.
Q And you were responsible for overseeing his work

Klein & Heuchan?

A Yes, | was.

Q And your son, Mr. Steven Klein, also provided sa
management oversight of Mr. Bell?

A Yes, he did.

Q And do you recall in March of 2009 you responded
interrogatories in this case?

A Yes.

Q And you recall that you signed and verified thos
interrogatories under oath, didn't you?

A Yes, | did.

Q | would ask you to look at Exhibit 55 -- excuse

53 -- exhibit 53. Mr. Klein, there should be som

at your feet, and one of those binders should inc

Exhibit 53 (changing overhead exhibit).

A | have it.

Q And if you turn -- these are the interrogatories

e and
not

isn't that

at
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you just referenced; is that correct?
A Okay, yes.

Q And if you turn to the last page of that exhibit ,

[there's a certification page; isn't that correct?

A There is.
Q And there's a signature at the top of that
certification page. Is that your --
A That is my signature (nodding head).
Q Would you please look -- we would move into evid ence
Exhibit 53.
MR. GIBSON: No objection.
THE COURT: | don't generally take interrogatorie
into evidence. You can publish them, and the por tion you
publish is in the record as evidence.

MR. OPPENHEIM: The -- the conduct, Your Honor, o

the Defendants during the course of the case is a factor to
be considered during -- in the determination of s tatutory
damages. So, we'd seek to have the responses to the
interrogatories, which go to the issue of the lit igation
conduct, admitted into evidence; and I'd cite to the Court
the In Re: Sony and Press case out of the Southern District

of New York and Judge Middlebrooks' decision in Global Arts

Production  out of the Southern District of Florida.
THE COURT: | didn't say they weren't relevant.

said you could publish whatever portion you wish and that
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would be in evidence in the record, but the docum

does not come in evidence.

BY MR. OPPENHEIM:

Q | ask you, Mr. Klein, to please look at your res
[to Number 5 (changing overhead exhibit). This is

Do you see the question there? You were asked, "

all persons who supervised, oversaw, reviewed the
managed Scott Bell during his affiliation with KI
Heuchan." Is that the question you were asked?

A That is correct.

Q And your response was, "Scott Bell is an indepen
contractor and is to perform his duties and respo
without any supervision or control by Klein & Heu
However, Klein & Heuchan does oversee its indepen
contractors to the extent necessary to Klein & He

in compliance with the provisions of Chapter 475
Florida Statutes." Is that correct?

A That is correct.

Q Mr. Klein, you talked -- you -- among the superv
duties that you engaged in with Mr. Bell was to p

with constructive feedback on what he was doing;

A Yes.

Q And you talked to him about what he was doing, h

was progressing, how he was working on getting li

ent itself

MR. OPPENHEIM: Very well. Thank you, Your Honor
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making sales; right?
A Yes.
Q You and Steven Klein -- Mr. Steven Klein discuss

Mr. Bell how he was going to go about marketing |

A Yes.

Q And you even assigned listings to him from time
ftime?

A Yes.

Q And you had the authority to reassign those list
that you had given him, if you wanted to?

A Yes.

Q And all the listings that Mr. Bell sought had to
approved by either you or Mr. Steven Klein; is th

A Yes.

Q And, in fact, Klein & Heuchan's office policy re
that Mr. Bell submit any listings he had on a ver

form for approval by you or Mr. Steven Klein?

A That's correct.

Q And Klein & Heuchan does -- is in compliance wit
Chapter 475 of the Florida Statutes?

A Yes.

Q And the Klein & Heuchan office policy describes
Mr. Bell had to draft any offers for a property,

contracts should be communicated to clients, that

properties are kept in the office and carefully s

ed with

istings?
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and out, among other things?

A Yes.

Q You wouldn't permit Mr. Bell to render any state
for billings or fees, would you?

A That is correct.

Q And any flyers or mailings or advertising that M
prepared, he had to have approved by -- by manage
Klein & Heuchan?

A That is correct.

Q When Mr. Bell was working for Klein & Heuchan, h
expected to represent the company; isn't that rig

A That is correct.

Q And he was also expected to help other sales ass
at Klein & Heuchan?

A Yes.

Q And he was expected to share information with ot
Klein & Heuchan?

A Yes.

Q And he was mandated to attend sales meetings, in
a meeting every Monday morning at 8 a.m.?

A "Mandated" is a funny word. We told -- we tell
our associates that we have these two meetings, a
require them to be there. It's not mandated; bec

they don't show up, we'll make a decision as to w

will sever our relationship with them or not.
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Q Do you recall your deposition in this case?
A | do.

Q And that deposition was August 27th; 2009; is th

correct?
A That's correct.
Q And do you recall on page -- on page 26 of your

deposition you were asked who else attended the m
reference to the salespeople. You answered, "All
associates attend most of the meetings."

"QUESTION: Were associates required to attend th
meetings?"

You answered, "We make it a provision that they -
we hire them, they have to be -- we require that
the meetings. It's not mandatory that they're th
they don't participate, then we'll sever the rela
Was that your testimony?
A That was my testimony and is my testimony.
Q In addition to -- that Monday meeting was an upd
meeting in which the needs and wants of the compa
discussed, and you would review ongoing activitie
calls; is that correct?
A That is correct.
Q In addition to the Monday meeting, the sales ass
were also required to attend a Wednesday morning

isn't that right?
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A That is correct.

Q And at the Wednesday meeting, you would review |
and have a rap session about properties; is that

A That is correct.

Q And beyond those two meetings, Klein & Heuchan w
have other meetings as needed?

A Yes.

Q At the meetings, among the issues discussed were
was happening with the industry?

A Yes.

Q And it was also discussed what was happening in
marketplace so that you had a better idea, togeth

associates, as to whether or not the market was i

not?
A Yes.
Q Mr. Bell split with Klein & Heuchan the commissi

that he earned on a 50-50 basis; is that correct?

A Yes.

Q By the way, does Klein & Heuchan earn commission
it closes a deal for a client? That's how it ear
commissions?

A That's how we making a living, yes.

Q And as Mr. Bell testified, it doesn't necessaril
depend on whether or not Klein & Heuchan actually

the closing of the deal; if they're the agent and

istings

correct?

ould
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the deal, they will get the commission?

A I'm not sure -- I'm not sure | understand that
question.

Q Mr. Bell -- you heard Mr. Bell's testimony?

A | did.

Q And he was asked questions -- a question about a
[that he closed in which he responded that he hadn
participated in assisting and closing the deal an
collected the commission? Do you recall that tes

A | do.

Q And that's, in fact, accurate, that a real-estat
broker with Klein & Heuchan may, in fact, collect
commission if they're an agent on a deal that clo
they didn't help close the deal?

A Well, that's true. He was the listing agent. A
listing agent, he was -- half the listing agent.

the listing agent. So, he didn't have to do ever

complete the transaction, but he got paid.

real-estate service in 2006, were you not?

A Yes, | was.

Q And for many years, CoStar salespeople had been
on you to license its service?

A That is correct.

Q Over the years, CoStar salespeople came and did

Q Right. You were aware that CoStar was a commerc

deal
't actually
d yet he

timony?

a

ses even if

s the

| was half

ything to

ial

calling

SHERRI LL L. JACKSON, RPR

Federal Official Court Reporter, U'S. District Court
M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

demonstrations for you, didn't they?

A They did.
Q And they sent you e-mails?
A They did.

Q And, in fact, you thought that CoStar did a good
marketing its service?

A | did and still do.

Q And you knew that CoStar required a license to b

in order to access their service?

A That is correct.

Q You never entered into a license with CoStar, di

A No, I did not.

Q And, in fact, you've not used the CoStar service

A That is correct.

Q And you didn't use CoStar's Showcase service bet

January 2007 and April of 2008, did you?

A No, | did not.

Q You have, however, attempted to log onto the CoS
service?
A Once.

Q And to do that, you went to CoStar's home page,
Www.costar.com?

A | don't recall what | had to do to log on.

Q And while Mr. Bell was working at CoStar, you kn

he was using -- excuse me, while Mr. Bell was wor

jobin

e paid

d you?

ween
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ew that
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A Is that a lawyer problem?
Q No. That's a lawyer -- that's a math problem.
While Mr. Bell was working for Klein & Heuchan, y
knew that he was working -- using CoStar, didn't
A Yes, | did.
Q And you knew that his access was based on a pass

user name and password that he had obtained while

Coldwell?
A That is correct.
Q But early on in this case in the interrogatories

that's not what you indicated, was it?

A | don't know. | can't remember.

Q Could you please look at Interrogatory Number 6
Exhibit 53.

A Did you say Number 6?

Q Yes.

A Is this all under 53?

Q I will pull it out for you and make it a little

A | have it.

Q (Changes overhead exhibit.) Were you asked int
interrogatory, "ldentify all persons affiliated w

Heuchan who have used CoStar's products and servi

A Yes.
Q And your response was "unknown"; is that right?
A That is correct.

ou
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Q But you, in fact, knew that Mr. Bell was using t
service?

A Yes.

Q At that point in time that he was using the serv

you not only knew that he had access to CoStar, b

asked him how he had access?

A
Q

That is correct.

And you had discussed with Mr. Bell well before

April 16th letter from CoStar how he had access?

A
Q

Yes, | did.

And the sole basis for your belief that he was

authorized to use the CoStar service was that CoS

disabled his access?

A

Q
A

Q

No, that is not true.
Do you recall your deposition in March of 20097
Yes, | do.

And on page 94 of that deposition, you were aske

following question: "What is the basis for Klein

Heuchan's allegation in Paragraph 12 of its

declaratory-judgment complaint that at all materi

Scott Bell was an authorized user" --

THE COURT: Not too fast. She's trying to take i

down.

MR. OPPENHEIM: I'm sorry, Your Honor. Let me

start over.
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THE WITNESS: It's okay.

BY MR. OPPENHEIM:

Q You were asked on page 94 of that deposition, "W hat is
[the basis for Klein & Heuchan's allegation in Par agraph 12
of its declaratory-judgment complaint that," quot e, "at all
[times material, Scott Bell was an authorized user of the

CoStar database™?
Your answer was, "He told us he was" and he had a ccess
[to the database for your client's --
MR. GIBSON: Your Honor, this is improper
impeachment. It's not the same question.

THE COURT: Overruled as to not the same question

but so far it's the same answer. So, it's improp er
impeachment. Perhaps it goes on and says somethi ng
different.

BY MR. OPPENHEIM:

Q When you first found out Mr. Bell was using CoSt ar, you
didn't ask him whether he called Coldwell to find out if he

was authorized?

A No, I did not.

Q Similarly, you didn't ask him whether he called CoStar?

A No, | did not.

Q While Mr. Bell was working at Klein & Heuchan, h e would
from time to time provide you with material from CoStar;
correct?
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A Unsolicited.

Q But he would provide you with information from C
correct?

A He may have.

Q He may have or he did?

A | don't know -- | don't recall any specific info

[that he provided me from CoStar.

Q You don't recall Mr. Bell ever providing you
information from --

A That's correct.

Q Could you please turn to Exhibit 21.

A Is that a different book?

Q It may, in fact, be a different book. This is a
e-mail from Mr. Bell to MSK. Do you know you who
this --

A That's my -- that's my I.D. number. My -- my e-

address. That's the first three initials of my e

address.

Q This e-mail is sent to you; is that correct?

A Yes, that's correct.

Q And you received the e-mail, didn't you?

A Yes, | did.

Q Do you recall in your deposition on page 37, Mr.

that you were asked the question: "Did you recei

CoStar-elated information from Mr. Bell?" And yo

oStar;

rmation

MSK is in

mail

-mail

Klein,
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ur answer
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was, "No, | did not." Is that correct?

A That is correct.
Q But your testimony now is you did receive this e
A But | don't know what that e-mail was. | know w

[that says, but | don't know what it was.

Q You recall in your deposition on page 42 you wer
asked, "Do you know if anyone at Klein & Heuchan
received any CoStar information or printouts from

And your answer was, "At Bell's deposition, he sa

sent a market report to Steve, Judy Healey, and m
frankly never met -- the first time | saw the CoS

report was at that -- at that deposition."

A Is that a question?

Q And then you went on, and the next question was,
you know whether Bell ever gave -- do you know pe
whether Bell gave anyone at Klein & Heuchan somet
CoStar?" And your response was, "l believe he di

that correct?

A That is still my response, yes.

Q That's still your response?

A Yes.

Q But you testified a moment ago that you did rece

this e-mail that attaches a CoStar report; is tha
A Well, | believe | received it because it went to

and I'm not sure -- | can't tell you definitely t

-mail?

hat

e
had ever
Bell?"
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received it, but | know it was sent to me.

Q So, a moment ago when | asked you whether or not
had received this e-mail and you said yes, you're

changing your testimony and saying, "I know this

sent to me, but | don't know that | received it"?

A That is correct.

Q Even though it has your e-mail address on it?

A That's correct.

Q Did you check your e-mails to provide discovery
case?

A Yes, | did.

Q Do you recall, starting on page 36 of your depos

you were asked the following:

"QUESTION: What is your practice regarding savin
e-mails?

"ANSWER: Mine?

"QUESTION: Yes.

"ANSWER: | save them on my hard drive.

"QUESTION: And you organize them into folders?

"ANSWER: Sometimes.

"QUESTION: How?

"ANSWER: I'm not really a great technocrat, so,
know -- I'm kind of old, so, you know --

"QUESTION: How long do you usually save e-mails

"ANSWER: Too long.

you

now
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"QUESTION: Do you know whether your system
automatically deletes e-mails after a certain per

[time?"

BY MR. OPPENHEIM:
Q "ANSWER: If he could ask me if | want to archiv
or delete them.
"QUESTION: And then do you archive them?
"ANSWER: Sometimes.
"So, do you have an e-mail archive somewhere?
"ANSWER: No -- on my computer, yes.
"QUESTION: Okay. Did you search that archive fo
documents related to CoStar?
"ANSWER: No."
Were those your questions -- were those the answe
provided at your deposition?
A Yes.
Q Returning for a moment back to Exhibit 21, the s
of the e-mail is the CoStar report, is it not?
A Itis.
Q You have no reason to think that what's attached
a CoStar report, do you?
A No.

Q And while you don't recall whether or not you re

MR. GIBSON: Objection, improper impeachment.

THE COURT: He's not through yet. We'll see.
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this e-mail, you're not denying that you received

you?

A No.

Q Reports like the one attached to the August 16th
e-mail help you understand the marketplace and pr
with information about the market from researcher
correct?

A Which report is that?

Q Reports like the one attached to this e-mail tha
looking at right now?

A Well, | don't know what was attached to it.

Q Well, feel free to take a look at it.

A No. I'm sorry. Okay. What is the question the
Q Reports like this e-mail help you understand the
marketplace and provide you with information abou
marketplace from researchers?

A No, they don't. This is a report of a spreadshe
office buildings in the Tampa market. | knew abo
know what these buildings are. | can get them --

them from Black's Guide and every place else.
at Klein & Heuchan had ever seen or received any
reports or information while Mr. Bell was at Klei
Heuchan?

A Only what he said in his deposition, that he sen

Q | understand. Do you know, Mr. Klein, whether a

it, are

, 2007,
ovide you

S; is that

twe're
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t the
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|to Steve and Judy Healey.

Q Were you aware at the time that Mr. Bell was at
Heuchan of individuals who had seen or received C
information or reports?

A No.

Q In the interrogatories we discussed earlier, Mr.
you were asked a question in Interrogatory Number
(changing overhead exhibit), "ldentify all person
affiliated with Klein & Heuchan who, during their
affiliation with Klein & Heuchan, observed or rec
information or products derived from CoStar servi
CoStar market reports, printouts, search reports,
details, or other such information.” And you res
"Unknown." Is that right?

A That's right.

Q And now you're saying no, they did not receive t

A That is correct.
that was his testimony. Maybe it's his testimony

with Klein & Heuchan, do you know of anyone who r
CosStar information?" He said, "No." You impeach
an answer that said pretty much the same thing.
your next question was, "So, now you're saying th

received that information?" That's -- | don't th

THE COURT: Maybe | am confused. | don't think

Your previous question was, "While Scott Bell was

Klein &

oStar

Klein,

eived

ces such as
property
ponded,

hem?
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what he said up to this point.

MR. OPPENHEIM: I'm sorry. Let me see if | can

clarify this.
THE COURT: Okay.
BY MR. OPPENHEIM:
Q Mr. Klein, it's your testimony today that nobody
Klein & Heuchan ever received any CoStar informat

Mr. Bell while he was at Klein & Heuchan; is that

[testimony?

A Other than the reports that we talked about in h
deposition, that is correct.

Q That's not what | am asking you, Mr. Klein. I'm
you if anyone at Klein & Heuchan received CoStar
from Mr. Bell while he was at Klein & Heuchan?

A Judy Healey, Steve Klein, and that's it.

Q And yourself?

A No. | don't recall ever getting it, even though
was an e-mail that he sent me. The first time |

market report -- and it's in my deposition -- was

Bell's deposition.

Q | understand. So, your testimony today is you d
know whether you received CoStar information, but
know that Mr. Steven Klein did and Miss Judy Heal

A Yes.

Q But in the interrogatory response when you were

at
ion from

your

asking

information

there
saw that
at Scott
on't
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asked
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that question -- you were asked to identify any i

who had received CoStar information, and your ans

include Mr. Steven Klein, and it didn't include M

Healey. Your answer was "unknown"?

A

Because at that time | didn't know -- that is co

At that time, | did not.

Q

Did you ever ask Mr. Bell to provide you with

information from CoStar?

A
Q

No, | did not.

So, even though the e-mail we looked at said, "H

is" and you don't recall having received that, yo

testimony is you don't recall having asked for it

A
Q

should be Klein & Heuchan's response to CoStar's

request for production of documents (changing ove

No. My testimony is that | did not ask for it.

Mr. Klein, could you please look at Exhibit 54.

exhibit).
A Okay.
Q

The last page of this document contains a verifi

by you; is that correct -- a verification by your

is that correct?

A
Q

Yes.

And you were asked as part of this litigation to

provide copies of all documents, data, or other t

intangible computer records that were printed, co

ndividual
wer didn't

iss Judy

rrect.

ere it

ur

first

rhead

cation

counsel;

angible or

pied from,
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or otherwise derived from CoStar; is that correct

A That's correct.

Q And your response was that there were none?

A That is correct.

Q You were also asked with Request Number 8 (chang

overhead exhibit) to produce all documents compri
reflecting, or relating to communications concern
CoStar's allegation that Klein & Heuchan improper
CoStar's products and/or services, including all
Klein & Heuchan communications concerning those a
And your response was, "None"?
A Correct.
Q Can you please turn to Exhibit 187?
A Did you say Exhibit 18?
Q Yes, Exhibit 18.

This was not a document that you produced during
course of the litigation, was it?
A What was not a document?
Q Exhibit 18. It's up on the screen, if that make
easier. I'm sorry. I'm sorry. Let'sgoto 19 f
up on the screen. This is not the document that

MR. GIBSON: This is 19.

BY MR. OPPENHEIM:
Q Excuse me, Exhibit 21. | think we got it right

My apologies.
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It's up on the screen, if it makes it easier.
A It's that the one that was up before? Yeah, all
Q This wasn't an e-mail that was produced by Klein
Heuchan in the litigation, was it?
A | don't know.
Q Well, in fact, Klein & Heuchan didn't produce an

e-mails regarding CoStar?

A Okay.

Q Isn't that correct?

A | don't believe we did, no.

Q Well, isn't that what we looked at in the reques

production response? That's what we saw?

A Is what we saw?

Q Well, just a moment ago we looked at your respon

the request for production, and the response was

you --

A That is correct.

Q -- Klein & Heuchan produced no documents?
A | stand by that, none.

Q So, this e-mail that we've been looking at wasn'

produced by Klein & Heuchan, was it?

A No, it was not.

Q Exhibit 18 that we looked at yesterday -- let me
with Exhibit 22, which we looked at yesterday, wh

e-mail from Mr. Bell to Steven Klein, attaching t

right.

t for

ses to

"none," and

start
ich was an

he CoStar

SHERRI LL L. JACKSON, RPR

Federal Official Court Reporter, U'S. District Court
M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

office report for the year-end 2006. That was no
document that was produced by Klein & Heuchan, wa
A No, it was not.

Q Produced by Mr. Bell; correct?

A Yes.

Q And the back-and-forth response with respect to
e-mail and the follow-up that appears in Exhibit

looked at yesterday and again this morning, that

not produced by Klein & Heuchan, was it?

A That's correct.

Q It was produced by Mr. Bell?

A (Nods head.)

Q Correct?

A | believe.

Q And you never contacted your Internet service pr

to seek to obtain e-mails to respond to document

did you?

A No, | did not.
MR. OPPENHEIM: Just one moment, if | may.
(Pause.)

BY MR. OPPENHEIM:

Q Mr. Klein, the -- in your declaratory-judgment a

against CoStar, Klein & Heuchan alleged that, quo

times material, Scott Bell was an authorized user

CoStar database." Is that correct?

ta
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A That's correct.

Q And your basis for that assertion was that Mr. B
[told you he had access to the CoStar database; is
correct?

A That's correct.

Q And when -- and the basis for your belief that t
constituted authorization was that CoStar hadn't

off; is that correct?

A For 13 months, that's correct.

have cut him off?

A They should have if he wasn't authorized.

THE COURT: Take a 15-minute break.

(Recess at 10:16 a.m. until 10:30 a.m.)

THE COURT: Okay.

intend to cross-examine Mr. Klein now and then re
their case. As both a matter of expediency and a
avoiding an opportunity to cover the same territo
believe it's appropriate for them to do their ent
examination of him now or defer and do it later i
case; but to call the witness essentially twice s

to be inappropriate. So, | would ask the Court f

Q And because CoStar is a technical company, they

MR. OPPENHEIM: One preliminary matter, if | may.

MR. OPPENHEIM: | understand that the Defendants

ell had

that

hat

cut him

should

MR. OPPENHEIM: No further questions, Your Honor.

call him in
matter of
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guidance on that.

just can't ask the same questions or cover the sa

MR. GIBSON: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. GIBSON:
Q When was the first time that you discovered that
at Klein & Heuchan had received materials from Co
[through Bell?
A At Scott Bell's deposition.
Q Counsel asked you about your interrogatory respo
and | believe it's Tab 54.

THE COURT: 53.
BY MR. GIBSON:
Q 53. When did you sign those interrogatory respo

A Wrong glasses. The 2nd of March, 2009.

Q Mr. Bell's deposition was in August of 2009, was
not?
A Yes, it was.

Q When was the first time that you had seen Exhibi
A Yesterday.

Q Well, Exhibit 21 is the e-mail that was sent fro
Mr. Bell to --

A Yes. That's the last time | remember seeing it.

Q Well, is it possible that you saw it at Mr. Bell

THE COURT: | will let them call him twice. You

me ground.

Star

anyone

NnSes,

nses?

t217?
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deposition?

A Yes.

Q Would you have seen it at any time before then?
A | don't believe so.

Q Since your deposition, did you make an effort to

your hard drive for any e-mails, any CoStar mater

A Yes, | did.
Q Did you find anything?

A None.

Q Counsel asked you some questions about the dec.
that was filed in Pinellas County. At that time
lawsuit was filed, had you ever seen the license
between CoStar and Coldwell Banker?
A No, I did not.
Q Had you ever seen the terms of service for use?
A No, I did not.
MR. GIBSON: That's all | have. Thank you.
THE COURT: Any redirect?
MR. OPPENHEIM: Yes, please, Your Honor.
REDIRECT EXAMINATION
BY MR. OPPENHEIM:
Q Mr. Klein, at the time that you filed the lawsui
against CoStar, had you asked Mr. Steven Klein or
Healey whether or not they had ever received any

materials?

search

ials?

action
that

agreement

t
Judy

CoStar
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A

Q

production indicating that you had no materials?

A No, | did not.
Q So, you filed the lawsuit making the claims that you
did without having asked those questions of the p eople

within your office?

A That's correct.

Q And at the time that you signed your interrogato riesin
[this case, had you asked them, Mr. Steven Klein, your son,
or Miss Judy Healey whether or not they had ever seen or

received any CoStar materials?

A | don't recall that | did.

Q So, you executed the interrogatories without hav ing
that due diligence; is that correct?

A That's correct.

Q And prior to responding to the request for produ ction,
did you ever search your hard drive for documents related to
CoStar?

A No, | don't believe | did.

And yet you responded to the -- the request for

That is correct.
MR. OPPENHEIM: No further questions at this time
THE COURT: You may step down.
Call your next witness, please.
MR. OPPENHEIM: We would call Mr. Steven Williams

(The witness was duly sworn or affirmed and
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responded as follows:)
THE WITNESS: | do.
THE CLERK: Sir, would you please state your name
and spell your first and last name for the record ?
THE WITNESS: Steven Williams. S-T-E-V-E-N
W-I-L-L-I-A-M-S.
THE CLERK: Thank you.
STEVEN W LLI AVSB,
[the witness, being sworn or affirmed, testified a s follows:
DIRECT EXAMINATION
BY MR. OPPENHEIM:
Q Good morning, Mr. Williams.
A Good morning, Mr. Oppenheim.

Q What is it that you do for a living?

A I'm the assistant director of fraud and theft fo r
CoStar Group.

Q And how long have you worked for CoStar?

A I've worked for CoStar just over ten years.

Q And what is your education and background?

A | graduated from Purdue University with a bachel or's

degree in political science.

Q What roles have you held at CoStar?

A | started out in the research group and worked i n the
group for approximately six and a half months. T hen | was
promoted to the customer service group. Worked t here for
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approximately three years and again was promoted
Legal Department after that time, and | worked in
Department ever since, advancing in roles over th

Seven years.

Q And what is your current title?

A | am the assistant director of fraud and theft f
CoStar Group.

Q Broadly, at a high level, what are your job

responsibilities as the assistant director of fra
theft?

A | am responsible for registering all CoStar's
copyrights with the Copyright Office, including i
registrations, its photograph -- its photographs
imagery, and I'm also responsible for investigati

CoStar's customers and non-customers of intellect

property.

Q Does CoStar generally register copyrights in the

photographs it owns?
A It does.
Q Why is that?

A To protect CoStar's intellectual property.

Q Would you please turn to Exhibit 45, which shoul

the binders in front of you. | believe this exhi
already in evidence.

A Okay.

into the
the Legal

e last

or

ud and

ts database
and
ng abuse by

ual

d bein

bit's
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Q You'll see that this exhibit has many subparts. Is

[that correct?

A That's correct.

Q Are you familiar with the documents contained in here?
A Yes, | am.

Q And the -- what are they?

A Those documents are the registration certificate s for
CoStar's photography. The copyright allows us to file

copyrights, and we take advantage of that.

Q Does CoStar currently own the copyrights that ar e
contained in Exhibit 45?

A Yes, it does.

Q And has CoStar owned them since they their

registration?

A Yes, it does -- or yes, they have. Excuse me.

Q Does CoStar typically register multiple photogra phs on
a single registration?

A Yes.

Q And why is that?

A CoStar, as a matter of expediency for both the
Copyright Office and CoStar group, will register all
photographs at one time within a given period of time. The

Copyright Office allows us to register individual

photographs in a group as if they were produced a s one

group.
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Q As though they were a single -- each work was a single
work?
A Correct.

Q Are you aware of the market reports at issue in this
case?
A Yes, | am.

Q Don't feel obliged to sit up into the mike every time.
| think everybody can hear you.

A Okay.

Q Does CoStar register its rights in those market

reports?

A Yes, it does.

Q And why does CoStar do that?

A To protect CoStar's intellectual property.

Q And what does CoStar register to cover its copyr ights
in those market reports?

A CoStar registers quarterly copyright registratio ns with
the copyright office.

Q And for how long has CoStar been doing this?

A For as long as I've been with the company and, | think,
longer.

Q Could you please turn to Exhibit 46.

A (Complies.)

Q This should also be a multi-part exhibit.

A Okay.
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Q Are you familiar with these copyright registrati
A Yes, | am.
Q Does CoStar currently own the rights to the copy

in these registrations?
A Yes, it does.
Q And has CoStar owned those rights since their
registration?
A Yes, CoStar has.
Q Does CoStar's copyright registrations cover --
copyright registrations in its database cover the
reports at issue in this case?
A They do, yes.
THE COURT: Weren't these stipulated facts?
MR. OPPENHEIM: Your Honor, the -- the fact that
CoStar has owned them perpetually I'm not sure wa
the stipulation, so | just wanted to clear up the
that. The registrations are in, and | haven't mo
and gone through the background on those.
MR. GIBSON: We stipulated that they own it, that
they registered them properly and continue to own
MR. OPPENHEIM: Well, we've got belts and
suspenders. I'm done with this.

THE COURT: You through with this witness?

BY MR. OPPENHEIM:

ons?

rights

market

s clearin
record on

ved them in

them.

MR. OPPENHEIM: No. | have some other questions.
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access to the CoStar system?

A Yes.

Q And are you familiar with the limitations impose don
[the user's access?

A Yes, | am.

Q When an individual's given access, are they some how
[told what the limits of their access are?

A Absolutely.

Q And how are they told?

A They receive a -- an e-mail initially upon becom ing a
user that explains that the user and the password set forth
is only for their personal use, not to be used by anybody

else, including others at --

THE COURT: Is this going to be any different tha
what | have already seen?

MR. OPPENHEIM: Yes, Your Honor. We'll hit a few
different topics.

THE COURT: You're already shown the e-mail;
right?

MR. OPPENHEIM: Right, and I'm not going to show
it again.
BY MR. OPPENHEIM:
Q Beyond the e-mail providing access, are there ot her

ways, Mr. Williams, that CoStar communicates to u sers the
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limitations of access?

BY MR. OPPENHEIM:

A Sure. Through a license agreement, through onli ne
[terms of use, and those are all available -- the online

[terms of use are available at CoStar's Website.

Q So, when does a -- when does a user see those te rms of
use?

A Upon initial login into the CoStar system, they receive
a page that they cannot bypass until the user acc epts or

does not accept the online terms of use.
Q Could you please turn to Exhibit 35.
Is this a copy of CoStar's online terms of use as they

existed in 2006, 2007, and 200872

A Yes, itis.

Q Was the document created by CoStar?

A Yes, it was.

Q And maintained by CoStar in the ordinary course of its
business?

A Yes, this document is.

MR. OPPENHEIM: We'd move its admission.
MR. GIBSON: No objection.
THE COURT: Be admitted.

(Defense Exhibit 35 was received in evidence.)

Q Mr. Williams, looking at this document, the thir d page

of it, does it describe what prohibited uses are of the
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CoStar system?

A Yes, it does.

Q And could you please read the first prohibited u se
under -- the first prohibited use in that page?

THE COURT: Well, | can't believe you flew

Mr. Williams down here to read this document. Ev erything
he's testified to so far | have already heard. W hy don't
you tell me what facts you think you're going to getin
[through this witness, and we'll see if the Defens e is going

to stipulate to it.
MR. OPPENHEIM: We were going to go through the

terms of use, which we did not have previously ad mitted.
THE COURT: Which would apply to Mr. Bell.

MR. OPPENHEIM: That is now in evidence,

Your Honor. We're going to go through the fact t hat

Mr. Bell had agreed to the terms of use; that he agreed to
them at least every 30 days as he used the system ; that the
terms of use were not only available for Mr. Bell , but they

were on the CoStar Website.

THE COURT: Okay. All that's been in evidence so

far.

MR. OPPENHEIM: Auvailable to non-users to access
if they wanted to; that on the -- when using the CoStar
service, not only will a user's name and company name
appear, but also the user's company logo perpetua lly during
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the course of their use.

THE COURT: Also in evidence.

MR. OPPENHEIM: I'm not sure that the company log
piece was, Your Honor, just --

THE COURT: Coldwell Banker?

MR. OPPENHEIM: Coldwell Banker.

THE COURT: | mean, you've put that in several
ftimes.

MR. OPPENHEIM: The fact that Mr. Bell could not
have changed the -- could not have changed that,
to have said "Coldwell Banker" during the course
and then to discuss the records that we have, whi
in evidence of Mr. Bell's actual usage during the
he was at Klein & Heuchan, and the educational ma
the CoStar Website regarding unauthorized use.

THE COURT: All right. Everything you've
mentioned so far except the actual usage from you
records of Mr. Bell's access is in evidence.

But in an abundance of caution, does the Defendan
stipulate that all that is in evidence?

MR. GIBSON: Yes, Your Honor, up until the point
of their records and Mr. Bell's access.

THE COURT: Okay. So, let's just get to your
records and get them in evidence, although the De

have stipulated to that as well and saved you an

that it had
of his use,
ch are not
time that

terials on

r computer

fendant may

airline
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fare.

\We can just admit it as an exhibit.

in documents, if you want.

BY MR. OPPENHEIM:

A Yes, it did.

Heuchan's IP address?

forward and avoid some testimony, you can put it

[than have Mr. Williams go through what's on the p

of the site, the CoStar site, in terms of authori

MR. GIBSON: What tab is that?

information that he'll testify to, but | am happy

MR. GIBSON: May | see it?

MR. OPPENHEIM: Absolutely.

available on the public part of costar.com.

THE COURT: All right. Be admitted.

aware of Klein & Heuchan's IP address?

a trial subscription to CoStar, and we captured h

MR. OPPENHEIM: Well, if we want to also move

in rather
ublic part

zed uses.

MR. OPPENHEIM: It's not an exhibit. It's

to put it

MR. GIBSON: Yeah. We'll stipulate this is

MR. OPPENHEIM: We'll mark it as Exhibit 70.

(Defense Exhibit 70 was received in evidence.)

Q Mr. Williams, at some point in time, did CoStar become

Q And how is it that CoStar became aware of Klein &

A Klein & Heuchan, specifically Mark Klein, had ac cess to

isIP
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address at that time.

Q Could you please turn to Exhibit 31, or, if you
you can simply look on the screen.

A Thank you.

Q (Changes overhead exhibit.) Is this a copy of C
record with respect to that information?

A Yes, itis.

Q And is this a document that CoStar maintains in
regular course of its business?

A Yes, it does.

31.
MR. GIBSON: No objection.

THE COURT: Be admitted.

BY MR. OPPENHEIM:

Q Mr. Williams, what does this document show in te
when CoStar became aware of Klein & Heuchan's IP

A This document shows that CoStar -- as you can se
the middle of the page, CoStar became aware of Ma
logins via the trial subscription on November 2nd

It's actually on the left side and in the middle

page.

Q Mr. Williams, did CoStar maintain a record of us

service coming from Klein & Heuchan -- Klein & He

(Defense Exhibit 31 was received in evidence.)

want,

oStar's

the

MR. OPPENHEIM: We'd move the admission of Exhibi

rms of
address?
ein
rk Klein's
, 2007.

of the

age of

uchan's IP
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address?

A It did.

Q Could you please turn to Exhibit 30?

A Certainly (complying).

Q (Changes overhead exhibit.) Mr. Williams, you

recognize this document?

A | do.

Q Could you describe what this document is, please ?

A Sure. The document shows a record of Mr. Bell's logins
during the period of time when he was employed at Klein &
Heuchan.

Q Is this a log file that is collected and maintai ned by
CoStar?
A Itis.
MR. OPPENHEIM: We would move into evidence
Exhibit 30.

MR. GIBSON: No objection.
THE COURT: Be admitted.
(Defense Exhibit 30 was received in evidence.)
BY MR. OPPENHEIM:
Q Mr. Williams, while Mr. Bell was working for Kle in &
Heuchan, how many times did he log in to CoStar?
A Approximately 132 times.
Q And how many -- roughly how many CoStar pages di d

Mr. Bell download to his computer during that per iod of
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|time?

A Approximately 13,000 pages.

Q Was CoStar able to determine what photographs, i f any,
Mr. Bell may have downloaded while he was logged into the --
logged into the CoStar system?

A Yes. CoStar was able to determine some of the

photographs that Mr. Bell downloaded while he was logged in.
Q Could you please turn to Exhibit 37.

A Sure (complying).

Q (Changes overhead exhibit.) Do you recognize th is
document?
A | do.

Q What is it?
A It's a record of the pages that Mr. Bell downloa ded to
his computer while he was logged into CoStar duri ng the
period of time he was with Klein & Heuchan.
Q And is this a log file that CoStar maintains in the
regular course of its business?
A Yes, it does.

MR. OPPENHEIM: We move this into evidence,
Exhibit 37.

MR. GIBSON: No objection.

THE COURT: Be admitted.

(Defense Exhibit 37 was received in evidence.)

BY MR. OPPENHEIM:
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A
Q

A
Q

A

Q Could you just quickly explain the format of thi
document?

A I'm not sure | understand the question.

Q Well, this is a spreadsheet with multiple column
[that correct?

A Oh, that's correct, yes.

Q And the columns here, you actually look at three

pages -- the first three pages actually go side b

one under the other; is that right?

That's correct.

Then the next three pages would be the subsequen

in the spreadsheet?

Correct.

| don't want to go through this document in deta

| do want to understand the information that CoSt
collected. Starting in the middle of the page (p

it says "user I.D." What is that a reference to?

The user 1.D. is the number associated with each

users. In this instance, 3313614 was assigned to

Bell.

Q And the date and time stamp is an indication of
A The date and time stamp is when Mr. Bell logged
the system.

Q Okay. And then to the left of that there's a co

that's labeled "property I.D."

S
S is

y side, not
t rows
il, but

ar

ointing),
of our

Scott
what?
into
lumn
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A That's correct.
Q And what is the property I.D. a reference to?
A The property I.D. is a number that we assigned t

of our property records within our database and t
photographs associated with them.

Q So, if | were to look at the third page of this
document, there appear to be addresses. Are thos
correlations to the property 1.D.s?

A Yes, they are.

Q So, if I'm reading this properly, the first entr
(pointing) shows on January 22nd, 2007, Mr. Bell
and he looked at a property 1.D. by the number of
and that is the address of 5424 Provost Drive in
Florida; is that right?

A Correct.

Q And there's other information on the second page

related to each property that shows, for instance
instance that that's a general retail establishme

repair; is that correct?

A That's correct.

Q Is there a photograph contained on each of the
properties that is referenced in this log file?

A Yes, there is.

Q And did CoStar review the photographs that Mr. B

downloaded to his computer?

0 each

he

e addresses

y here
logged in
5316685,

Holiday,

, in this

nt for auto

ell
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A Yes, CoStar did.

Q Is CoStar asserting claims based on some of thos
photos?

A Yes, CoStar is.

Q How many of them?

A CoStar's asserting claims on 41.

Q Could CoStar assert claims on additional photogr

A It could.

Q And how could they do that?

A By verifying the ownership of photographs of CoS

then associating with Mr. Bell's logins while he

Klein & Heuchan.

Q

o >» O >»

Could you please turn to Exhibit 36.
(Complies.)

This is another part of those multi-part exhibit
Okay.

Just pull out "C."

| don't want to belabor this, Mr. Williams, but w

each of the parts of this exhibit represent?

A

The first page of the exhibit lists the address.

a piece of paper with address where it's located

central Florida area. The second page of the doc

"C" would be a photograph of the building.

Q
A

(Changes overhead exhibit.)

And the third page would be a copy from the Ente

aphs?

tar and

was at

hat do

It's

in the

ument in

rprise
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system showing that the CoStar photo was register
copyright and owned by CoStar.

Q And the fourth page?

A The fourth page, I'm sorry, is the page with the
property and user system.

Q And are all of the photographs contained in Exhi
[the photographs that CoStar's asserting claims on
case?

A Yes, they are.

Q And all of them can be correlated back to the lo
we just went through?

A Yes, that's correct, in Exhibit 37.

Q Or the market reports that are at issue in the ¢

A Yes.

piece by stipulation, if opposing counsel and the
to. Exhibits 1 and 2 are summaries that pull tog
various log files, copyright certificates, and ph

that we've just gone through. | can have Mr. Wil

explain how we did that, and --

no objection to 1 and 2 coming in evidence.

MR. OPPENHEIM: | may be able to resolve the next

MR. GIBSON: | completely understand that. | hav

ed with a

CoStar

bit 36

in this

g files

ase?

Court want
ether the
otographs

liams

evidence.)

THE COURT: All right. They will be admitted.

(Defense Exhibits 1 and 2 were received in

SHERRI LL L. JACKSON, RPR

Federal Official
M ddl e District

Court Reporter,

of Florida,

U S. District

Tanpa Di vi si on

Court




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

MR. OPPENHEIM: Would it benefit the Court to wal
[through it, or should we not put the exhibits up?

THE COURT: | prefer you not.

MR. OPPENHEIM: Very well.
BY MR. OPPENHEIM:
Q Mr. Williams, what did you do once you saw someo
Klein & Heuchan accessing the CoStar service?
A We undertook an investigation. | manage a group
people at CoStar that are responsible for investi
misuse of the CoStar system, what we believe is m
the CoStar system, and we undertook an investigat
we saw an IP address assigned with Mark Klein com
CoStar after the trial had ended.
Q When roughly did that happen?
A That happened in approximately November 2006 -
January 2007, in that range.
Q When did you undertake your investigation?
A Oh, I'm sorry. The investigation began in March

Q And did you contact Mr. Klein as part of that

investigation?

A Yes, | did.

Q When did you do that?

A | contacted Mr. Klein in April of 2008.

Q And you had a telephone call with him?
A Yes, | did.
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Q Can you describe who was on that telephone call?
A To the best of my knowledge, it was Mr. Klein.
However, there may have been others. It was a sp
from what | remember, and the only one that spoke
Mr. Klein.

Q And yourself?

A And me.

Q And what happened on that phone call?

A | explained to Mr. Klein why | was contacting hi
earlier had received a letter from me explaining
position as to what had occurred -- received a le

CoStar's Legal Department.

Q Well, let me back up. So, CoStar sent a letter
Mr. Klein?
A Correct.

Q When did CoStar do that?

A We sent a letter to Mr. Klein after a series of
non-returned phone calls in April of 2008.

Q Okay. And so, you then -- subsequent to sending
letter, you had a conversation with Mr. Klein?

A That's correct. We attempted to contact Mr. Kle
throughout the end of March when we became aware
situation. He did not return our phone calls. |

beginning of April, we made the determination tha

to send a letter to receive some kind of a respon

eakerphone,

was

m. He
CoStar's

tter from

to

that

in
of the
n the
t we needed
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Q Okay. And after you sent the letter, you had a
[telephone call between and you Mr. Klein. I'd i ke you to
describe what happened on that telephone call.
A Sure. | explained to Mr. Klein why the letter w as
sent. He had some questions about why the letter was sent.
The context of the conversation -- it seemed to m e that
Mr. Klein was shocked about what had occurred. H e said he
didn't know why Mr. Bell would have made logins t o CoStar
and thought that if Mr. Bell had made logins to C oStar, that
he did it on his own and not as part of something that the
company directed but then suggested that contact -- we have
a second phone call the next day with Mr. Bell on the phone.
Q So, Mr. Bell wasn't on this first phone call?
A To the best of my knowledge, no.
Q And Mr. Klein said what about Mr. Bell using CoS tar?
A He said that if he did something, that he did it on his
own volition and that Mr. Klein had not directed him to do
it.
Q Did Mr. Klein acknowledge that he knew that Mr. Bell
had been accessing CoStar?
A No, he did not.
Q And did you then subsequently have another call with
Mr. Klein and Mr. Bell on the phone?
A | did.
Q And on that call, was there an effort to settle the
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controversy?
A Yeah -- excuse me, yes. From what | can remembe
[the conversation, it was again on speakerphone.
was in the room. Mr. Klein was in the room. |d
if anybody -- Mr. Mark Klein was in the room. |
if anybody else was on the phone.

We started the conversation off by listening to
Mr. Klein bring Mr. Bell up to speed as to the co
[the prior day, and then Mr. Bell was nearly silen
on. He said a few words at the beginning of the
and did not say anything else.

Mr. Klein drove the phone call, for the most part
wanting to know what CoStar's position was, what
intended by sending the letter, and eventually wh

was looking for.

Q I'm not interested in asking about any settlemen
discussions.
A Okay.

Q What did you do -- | assume you didn't settle th
controversy on the call?

A We did not.

Q Now, what did you do after that telephone call?
A | passed -- went on to the conversation with CoS
internal counsel.

Q And what did you do with Mr. Bell's access?

r from
Mr. Bell
on't know

don't know

nversation
t from then

phone call

CoStar

at CoStar

tar's

SHERRI LL L. JACKSON, RPR

Federal Official Court Reporter, U'S. District Court
M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

A | discontinued his access immediately.

Q In the course of analyzing the improper use of C oStar's
service from Klein & Heuchan, did you ever have o ccasion to
calculate what CoStar's lost license fees were fr om that
access?

A Yes, | did.

Q And what would -- what did your calculations sho w that
Klein & Heuchan -- initially have shown Klein & H euchan
would have paid in license fees for that improper usage?

A The initial review showed that there were 17 ben eficial
users. | then took a look at CoStar's pricing ch art for

what 17 people would pay for the dataset in quest ion. |
priced it out at 4111 per month, and | submitted that along
with a letter that was sent out by the Legal Depa rtment to
Mr. Klein.

By "4111," you mean $4,1117?

Correct.

Q

A

Q That's each month?
A Yes.

Q

And that's based on 17 users over what period of time,

over how many months?

A It's based on 17 users for approximately 17 mont hs.
Q And for how many -- how did you determine how ma ny
services to charge for, to include in the -- in t he license
calculation?
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A | took a look at what Mr. Bell had access to thr ough
Coldwell Banker Commercial NRT and applied that s ame dataset
[to what Mr. Klein and Klein & Heuchan would have paid for

[that same dataset for their company size.

Q But you didn't include all of CoStar's services, only

[those that -- that Mr. Bell had accessed?

A That's correct.

Q Did you ever -- do you believe at this time that that

calculation of damages is the proper calculation?
MR. GIBSON: Objection, Your Honor.
THE COURT: Sustained unless you have a foundatio

for the question other that not being the proper charge.
MR. OPPENHEIM: Let me rephrase the question.

Your point is well-taken.

BY MR. OPPENHEIM:

Q Do you have reason to believe that that calculat ion is

not the proper calculation of what the license fe es would

have been for Klein & Heuchan?

A Yes. Upon further review, that number seemed to be
incorrect. The $4,111 I initially priced for Mr. Klein's
company was not the correct number. We did a fol low-up
investigation, and we learned that there were 24 individuals
that we would consider as beneficial users at Mr. Klein's
company.

Q And if the calculation had been done based on 24
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beneficial users, what would the monthly license
been?
A The monthly license fees would have been $5,381

month for the dataset in question.

done.

done.

BY MR. OPPENHEIM:

Q Mr. Williams, why is it that you began your
investigation into the improper access of CoStar

at Klein & Heuchan in March of 2008 instead of No
when you had obtained Mr. Klein's IP address?

A March 2008 was the first indication that we had
anything was occurring. We had not tracked Mr. K
address actively; and when we saw it had been com
initially -- we immediately took action.

You have to remember that we have 90,000 client u
and we can't routinely look at IP addresses to se
they're coming in for non-subscribers for every s
of them.

Q | want to look at that log file again, if we can
we'll come back to the log file in a minute. Let
one other issue first. You mentioned a moment ag

were describing the telephone conversation that y

(Pause.) A few follow-up questions before we're

fees have

per

MR. OPPENHEIM: One moment, Your Honor. | may be

by someone

vember 2007

that
lein's IP

ing in, we
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Mr. Klein without Mr. Bell on the line, and you u sed the
word "shocked." Could you describe that, why Mr. Klein
indicated he was shocked?

THE COURT: Sustained.

MR. GIBSON: Thank you.

THE COURT: There's no evidence that he indicated
he was shocked. He said he assumed -- based on h is
reaction, that he seemed to be shocked. He didn' t ask him
why. He drew that conclusion.

MR. OPPENHEIM: Let me clarify this testimony
then.
BY MR. OPPENHEIM:
Q Could you describe what Mr. Klein said on that
telephone call?
A Yes. To the best of my knowledge, Mr. Klein ind icated
and said that he was shocked. | mean, those were his words,
to the best of my knowledge.
Q And why did he say he was shocked?

MR. GIBSON: Objection, Your Honor.

THE COURT: Sustained.

MR. OPPENHEIM: What's the objection? He's
testifying as to what he heard.

MR. GIBSON: Speculation.

THE COURT: The question wasn't clear that you

were seeking what he said. Your question was why was he
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shocked. Is your question why did he say he was

MR. OPPENHEIM: Yes.

THE COURT: You may answer that question.

MR. GIBSON: Thank you.

THE WITNESS: Mr. Klein said he was shocked

because he wasn't aware of Mr. Bell's logins into
system. That's what he indicated in the first ph

BY MR. OPPENHEIM:

Q So, Mr. Klein indicated on the telephone call th
was not aware Mr. Bell was accessing the CoStar s
A That's correct, in the first phone call.

Q In the first phone call. Going back to Exhibit
a moment, Mr. Williams (changing overhead exhibit
A Okay.

Q Did you determine based on this exhibit which lo
came from Klein & Heuchan and it -- as compared t

from Mr. Bell's home?

A Yes, | did.
Q Can you describe that for us, please?
A Sure. As you can see from the document, there a

multiple IP addresses or Internet addresses.

The one identified as 71.43 on this page came fro
Mr. Klein's company. You can tell it's a busines
looking at the second column over next to the IP

that's identified as "IP host." Then it indicate

shocked?

the

one call.

at he

ystem?

30 for

gins
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s by
address
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address, and then it says ".southeast" or "southe ast.biz."
The other IP address on the page, 96.228.134 --

Q | am sorry. The next address?

A It's in the middle of the page.

Q Here (pointing)?

A Under "IP address"; correct. In the middle of t he

page. It begins with "96."

Q Oh, this one. | am sorry.

A That appears to be a residential login.

Q Okay. And then turning the page on this at some point
in time, the 71.43.134 number changes, and then t here's a

new number, 71.43-- let me do that again.
THE COURT REPORTER: Please slow down.
MR. OPPENHEIM: I'm sorry. Let me do that again.
BY MR. OPPENHEIM:
Q On the next page, it appears that the IP address
changes to 71.43.112.217. Do you see that?
A Yes, | do.
Q And does that indicate that Mr. Klein -- Mr. Bel | was
no longer logging in from Klein & Heuchan?
MR. GIBSON: Objection, leading.
THE COURT: I'm sorry.
MR. GIBSON: Leading.
THE COURT: Sustained.

BY MR. OPPENHEIM:
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Q Mr. Williams, what -- what -- what can you deter
based on that IP address?

A The IP address, while it changed, remained withi
same Internet service provider. From time to tim
service providers will provide different IP addre
reassign numbers. Some are static; some are dyna
dynamic changes over time. So, this shows that w

number changed, it was still being accessed from

company.

Q Is this --

A I'm sorry.

Q And this is still a business IP address, not a

residential address?
A That's correct.
MR. OPPENHEIM: No further questions.
THE COURT: Cross?
CROSS-EXAMINATION

BY MR. GIBSON:

Q Good morning.

A Good morning.

Q We have never met, have we?
A No.

Q What's an IP address?

provider. It's a number where people connect to

Internet number associated with an Internet serv

mine

n the
e, Internet
sses. They
mic --
hile the

Mr. Klein's

ice
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Internet using their computers.

Q Someone owns a IP address; is that correct?

A They lease an IP address from the Internet servi
provider.

Q And some people own IP addresses; is that correc
A That's correct.

Q Who owns 71.43.67.1347

THE COURT: Answer, if you know.
Overruled.
THE WITNESS: | don't know without -- for --

BY MR. GIBSON:

Q Is it possible for someone to investigate who ow

IP address?

A Itis.

Q How would you do that?

A You would use services such as www.aaron.net, wh

are service providers that let you know who owns

service numbers.

Q It's a simple Web search, isn't it?
A Itis.
Q So, did you undertake to determine who owns

71.43.67.1347
A | believe we did, yes.

Q Who owns it?

MR. OPPENHEIM: Objection. No foundation.

ce
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Again, | don't have information in front of me.
You don't know as you sit here today?

No.

o > O >

So, can | assume from that that you don't know w
owned any of the IP addresses that are listed as
addresses from which Mr. Bell accessed the CoStar

A Unless it's identified in the IP host on the pag

[the ownership -- as to the ownership, no, | do no

Q Let's take a look (changing overhead exhibit).

A No. The page in question does not identify the
ownership of the IP addresses.

Q You can't say that any address other than 71.43.
was traffic that came in from Klein & Heuchan?

A Again, the number changes over time, so, | -- we
look at the number as it's reassigned by the Inte
service provider and say that it is owned or leas

same company. It's still provided by the service

and service providers do change IP addresses over

Q | understand that; but as you sit here today, yo
tell us what individual service provider owns any

IP addresses that are listed on that form; correc

A Not with the information in front of me, no. |

if I had other information in front of me.

Q Based on Exhibit 30 --

A Exhibit 30, okay.

ho
incoming IP
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Q -- when is the first time that 71.43.67.134, tha
address -- Mr. Bell uses that IP address?

A | am sorry, Mr. Gibson, could you repeat the que
Q When is first time that Mr. Bell uses, according
your records of Mr. Bell's online activity -- uti

CoStar's services through the .134 IP address?

A The .134 IP address -- the IP address ending in
seems to come in at the earliest occurrence Novem
2007.

Q Then subsequent to that, various other IP addres
used through the March -- I'm sorry, April 16th,
address; correct?

A There are occasional logins over various IP addr
over that period of time.

Q Exhibit 2 is a listing of the four CoStar office
reports that CoStar is alleging Mr. Bell improper

accessed; correct?

A That's correct.

Q When did Mr. Bell access these (changing overhea
exhibit)?

A There's no date on the page. | mean --

Q From where did Mr. Bell access these?

A From where did Mr. Bell access these? He access

them from an IP address associated with Mr. Klein

Q When?

tIP
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A During the period of time of November 2006 throu
April 2008.

Q How is it you can say he accessed it from an IP
associated with Mr. Klein's company?

A Mr. Bell indicated that he did.

Q Mr. Bell specifically told you that he downloade
four specific office reports from Mr. Klein's com

A | believe so.

Q When? During your telephone conversation?

A No. During the period of time November 2006 thr
April 2008.

When did Mr. Bell tell you this?

Mr. Bell did not specifically tell me.

Are you referring to testimony Mr. Bell has prov

Yes, | am.

o » O » O

This is the first page (changing overhead exhibi
Exhibit 1; correct?
A | don't have it in front of me, but let me just
it.
That's correct. That's page 1.
Q The first six entries are photographs contained
the market reports -- those four market reports;
A That's correct.
Q And then after those listings are the 41 photogr

that CoStar's alleging Mr. Bell infringed; correc

gh

address
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A The 41 that we know of.

Q The forty-one that you testified today are part
claim why we're here today?

A Correct.

Q And as part -- are you able to tell me from wher
Mr. Bell downloaded these particular photographs?

A Mr. Bell downloaded these photographs during the
of November 2006 through April 2008 while he was
Heuchan's office.

Q How can you tell that? What document will tell
he downloaded these photographs from the Klein &
office?

A Exhibit 37.

Q Where on Exhibit 37 (changing overhead exhibit)
show that those -- all 41 photographs were downlo

the Klein & Heuchan office?

A If you match up the date and the time from the |
column on Exhibit 1, page 1, with the date and da
containing Exhibit 37, you'll be able to determin

pictures were downloaded.

Q You've done this?
A Yes.
Q But correct me, though: All the IP addresses li

Exhibit 30, you assumed that every one of those |

are associated with Klein & Heuchan?

of the

period

at Klein &

me that
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[testimony.

THE COURT: Overruled.

addresses beginning with "71" were the ones owned
Mr. Klein's company.

BY MR. GIBSON:

Q But not all the ones listed here start with "71"
correct?

A That's correct. There are other IP addresses on
page.

Q And you don't know for a fact that every IP addr
that begins with "71" is associated with Klein &

A Again, Internet service providers will change IP
addresses over time. It's not a static IP addres
circumstances. The tell-tale sign is the ISP rem

".biz" began during this period of time.
Yes, | am.

Q

A

Q What's RoadRunner?
A It's an Internet service provider.

Q It's a very large Internet service provider in t
Tampa Bay area?

A Well, I don't know that.

Q Okay. Do you know if it provides Internet servi

MR. OPPENHEIM: Objection, misstates his

THE WITNESS: | believe that | said that the IP

Are you familiar with the company called RoadRun

by
that
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Heuchan?
sin all
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ner"?
he
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large number of businesses in the Tampa Bay area?

A I'm not from Tampa, so | --
Q You don't know? Correct, you don't know?
A | don't know.

users, first at 17 and then at 247?
A We looked into who's doing relevant work within
organization, you know, based on what they're doi
company, and we calculate the price based on what
doing. If they are performing brokerage work, th
consider them to be relevant.
Q I'm just curious how you did that. Did you look
licenses in the state of Florida for who's associ
an address, or how did you determine the number 1
A That's initially one of the steps that we would
taken. We also would have undertaken other steps
was employed by Mr. Klein's company and searching
Internet, among other things, trying to understan
everybody that works for Mr. Klein's company is.

We would look at the Florida licensing site, as w
other regulatory sites, if they're available, to
what people are doing within the client offices.
case it's not a client office.
Q Did you maintain a file for your investigation?

you keep notes?

Q Okay. How did you quantify the number of benefi

cial
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A | believe | did, yes.
Q You did?
A Yes.

MR. GIBSON: That's all I have, Your Honor.

THE COURT: Any redirect?

MR. OPPENHEIM: Just a few questions, Your Honor.
REDIRECT EXAMINATION

BY MR. OPPENHEIM:

Q Mr. Williams, when you look up an IP address on a
service such as Aaron, would it tell you the indi vidual
company that had leased the IP address, or would it provide

information about a Internet servicer provider?

A It could do either/or.
Q And does it -- does using one of those services
necessarily direct you to the identity of a small company

like Klein & Heuchan?

A No, it would not.
Q The log files that we looked at in Exhibit -- Ex hibit
37 with the log file with all the photographs -- one moment,
please.
(Pause.)

BY MR. OPPENHEIM:
Q Exhibit 37, which has -- which you testified abo ut
earlier -- 37, this document (changing overhead e xhibit) --

you recall this document?
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A Yes, | do.
Q Does this log file include information regarding
reports that a -- that Mr. Bell downloaded?
A No. This log file does not.
Q Why is that?
A This log file is a log-on history for Mr. Bell's
[to our system. It does not contain that informat
because our systems do not track when market repo
downloaded.
MR. OPPENHEIM: No further questions.
THE WITNESS: Thank you -- oh, I'm sorry,
Your Honor.
THE COURT: How long was Mr. Klein's free trial
period?
THE WITNESS: Mr. Klein's free trial period, off
the top of my head -- | may be a little off on th
without looking at the documentation -- began --
information, Your Honor, | don't want to speculat
you wrong information. If | saw a document, | co

that question.

you?

(Pause.) Your Honor, maybe this is a good time

for a short break, and I'll see if | can find tha

market

logins
ion,

rs are

e dates
without the
e and give

uld answer

THE COURT: Do you have that document available t

MR. OPPENHEIM: Give us one minute and let us see

t document
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and determine whether or not we're prepared to re st.

THE COURT: Okay. Let's take a ten-minute break.

(Recess from 11:30 a.m. to 11:40 a.m.)

THE COURT: What did you find?

MR. OPPENHEIM: We're working on that answer,
Your Honor. Once we have it, we believe we'll st ipulate as
fto that and put it before the Court, and hopefull y we will
have it during the course of the lunch break.

THE COURT: All right.

MR. OPPENHEIM: So, when we come back, we'll have

Other than that, Your Honor, we're prepared to

rest.

THE COURT: All right.

What says the Defense?

MR. GIBSON: Your Honor, | wish to make several
motions, one of which is a fairly substantial mot ion that
has been fully briefed. I've been told it's on i ts way
here. | defer to you on how you want to handle i t. We
could finish it and get it filed over the lunch b reak. We
can handle two other motions. It's up to Your Ho nor how

Your Honor wishes to proceed.
THE COURT: Let's do them all now.
MR. GIBSON: Okay. Your Honor, with respect to

CosStar's claim of contributory negligence for cop yright
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infringement, Your Honor issued an order November
2009; and in it, with respect to the contributory

Court found that there was a material question of
[the knowledge issue, and specifically as to wheth
anyone at Klein & Heuchan knew that Mr. Bell's ac
CoStar database was unauthorized.

It's undisputed that Mr. Bell, after leaving
Coldwell Banker, continued to access the CoStar d
It's undisputed, based on the terms of the servic
on the license agreement between Coldwell Banker
that you had to be associated with Coldwell Banke
to be an authorized user. Those are undisputed f

Any continued access -- the issue is whether
Mr. Klein or anyone at Klein & Heuchan knew that
authorized. The closest evidence that has been p
Your Honor that Mr. Klein knew is an implication
somehow the databased offered by the Pinellas or
Realtor's Association -- there was some switch th
in that office had to be associated with that in
gain access to that.

Other than that, Mr. Bell himself has said he
thought he was -- he was authorized. He thought
being given a subscription, and he thought that i
to be turned off. Both Mr. Bell -- both Mr. Bell

CoStar's own witness described the telephone call

25th of
claim, the
fact on

er or not

cess to the

atabase.
e and based
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rin order

acts.

he was not
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occurred after the letter was sent informing ever

Mr. Bell was not authorized. It was a surprise,

That's when everyone determined that Mr. Bell was

authorized.

Mr. Klein has testified that he did not know, and

CoStar has presented no evidence that would rise

level of merely a scintilla of evidence from whic

of fact could find that K&H had knowledge that Mr

access was unauthorized.

Your Honor, turning to the vicarious claim,

Your Honor has already determined that K&H had th

to control Mr. Bell. The remaining question is w

directly benefited from the control that they had

directly benefited from the copyright infringemen

Mr. Klein -- Mr. Bell had. This really is an iss

The evidence is clear that CoStar contends that

the damages -- I'm sorry, that the direct benefit

license fees that were not paid.

It's clear from the evidence presented that K&H

and Mr. Bell made no money, made no commissions b

access -- the direct access that Mr. Bell had. |

that Mr. Bell, through his entire working history

made approximately $16,200, and none of those clo

be associated with CoStar access.

The only issue is whether as a matter of law K&H

yone that
a shock.

not

to the
h a trier

. Bell's

e ability
hether K&H
and

t that
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can be held to have been directly benefited from
of -- of Mr. Bell because of the licensing fees,
are some cases out there that associate licensing
a direct benefit. But | would submit, Your Honor
every single one those cases involve a licensing
product that is necessary for the business that i
business.

There are licensing fees for karaoke bars.
There's licensing for other bars where they have
But the Court cites in its own order that the avo
licensing fees may be a direct benefit and cites
specific case; and in that case, it was a bar tha
DJ and that DJ and the bar weren't paying the lic
for all the songs that were being played.

That bar received dozens and dozens of letters
from the copyright holders, had received calls, h
visits from the owners of the copyright holders p
being sued and still avoided paying it and still
its business and made money, a bar, a karaoke est

aDJ.

These people can't do their work unless they pay

the licensing fees. They can't operate a busines
K&H -- there are a variety of different products,
that can be used for them to do their work. They

that service, and they didn't want that service.

the access
and there
fees with

, that

fee for a

s doing its

hired a DJ.
idance of
to a
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ensing fees
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rior to
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licensing fee -- they did not want it, and they c

establish that -- that there was a direct -- dire

vicarious liability, direct profit. For that rea
[that the Court enter a judgment as a matter of la
vicarious issue.
Lastly and most importantly, Your Honor, the
vicarious copyright-infringement claim has its ba
theories of respondeat superior. We are preparin

and will file the case law.

of an agent releases the principal if the princip
being held liable on theories of vicarious liabil
the vicarious theory, taking that theory alone, K
being sued, has not pled that K&H in any way dire
infringed on the copyright. So, their liability
solely from the actions of Mr. Bell.
Mr. Bell has testified -- and it's been filed wit
the Court, the release. Mr. Bell has been releas
because of that, K&H cannot be held liable on the
of vicarious liability.
Mr. Oppenheim will get up and say we have
specifically provided for that in the release, an

submit, Your Honor, that a careful reading of the

This case is not one in which the avoidance of a

That's what Grokster in the Supreme Court classifies as

annot

ct profit.

son, we ask

w on the

sis in the

g a motion

Number one, based on basic common law, the releas

al is only
ity. On
&H is not
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meaning.

holder."

of the product.

which we must do -- we've also cited some case la

reading a contract, words must have been given th

[that what they have done is released Mr. Bell fro
liability and, in essence, given him a backdoor |
They've said, "You're released from any and all ¢

copyright infringement as if you were an original

license -- it's as if he had a license; and for t

K&H can't be held liable on that claim. More imp
Your Honor, the second paragraph of the release a
carve out a third-party liability, which we submi

do anyway; but the -- the -- the release says tha

unauthorized or unlicensed use of the CoStar prod

language -- that's direct infringement. They've

alleged that K&H made unauthorized or unlicensed

product. They alleged that they allowed Mr. Bell

the license, to make the unauthorized use and unl

Mr. Bell's testimony that he has been released, s

w that in

eir plain

In reading the release, number one, it's clear

m all
icense.
laims of

license

So, for that reason alone, Mr. Bell now has a

hat reason,
ortantly,
ttempts to
t you can't

t shall not

cover any third parties who have -- may have made

uct.
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K&H cannot be held liable on a theory of vicariou S
liability. For that reason, on that issue, the v icarious --
[the vicarious-liability judgment as a matter of | aw should

be issued in K&H's favor.

THE COURT: All right. I will take your motions
under advisement.

MR. GIBSON: Thank you, Your Honor.

THE COURT: Are you prepared to proceed?

MR. OPPENHEIM: Your Honor, you don't want to hea
from Plaintiffs on the motions?

THE COURT: | hate to disappoint you, but no.

You ready to proceed?

MR. GIBSON: We are.

THE COURT: All right. We'll take a lunch recess
until 1:15.

COURT SECURITY OFFICER: All rise.

THE COURT: Let's make that 1:30. | just
remembered | have an appointment out of the offic e.

(Recess from 12:03 p.m. until 1:30 p.m.)

THE COURT: Call your first witness.

MR. GIBSON: Your Honor, | would first move to
have what has been premarked as 69 moved into evi dence --
admitted into evidence, excuse me.

THE COURT: That's this thing here?

MR. GIBSON: Yes, sir.
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THE COURT: It will be admitted.

MR. GIBSON: We call Mr. Mark Klein.
MARK KLEI N,

[the witness, being previously sworn or affirmed,
as follows:

DIRECT EXAMINATION
BY MR. GIBSON:
Q Mr. Klein, if you could get the book that has Ex
61, 62, 63, and 64.

Is there a separate red well, legal-sized pap

him --
THE COURT: Yes.
THE WITNESS: 617?
BY MR. GIBSON:
Q Yes, sir. Can you identify for me what it is --
sorry, 60 first. Can you identify for me what ha
marked as 617
It is a -- the beginning of a commission stateme
Is this a Klein & Heuchan file?
It is a Klein & Heuchan file.

A

Q

A

Q Is it a deal file?
A Itis.

Q

Is it a file for one of the deals Mr. Bell close

(Plaintiff's Exhibit 69 was received in evidence.

testified

hibits

er?

MR. GIBSON: May | approach, Your Honor, and give

S been

nt.

d?
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A Yes, itis.
Q Is this for one of the leases that Mr. Bell clos ed at

5404 Cypress Center?

A Itis.
Q If you can, turn to 61, and let me ask you -- 60 , 1S
[that an accurate representation of the Klein & He uchan deal

file for that deal?

A Yes, itis.

Q And are those documents kept in the ordinary cou rse of
business at Klein & Heuchan?

A Yes, they are.

Q Can you identify what is 617?

A This is a deal file on 1250 Roger Street, Suite Number
1. It's a lease file.

Q Is this one of the deals that Mr. Bell closed wh ile he

was employed at Klein & Heuchan?

A Yes, itis.

Q Is it an accurate reflection of the Klein & Heuc han
file?

A Yes, itis.

Q Is this file kept in the ordinary course of busi ness of

Klein & Heuchan?
A Yes, itis.
Q Can you go to 62?7 Tell me what that is.

A A deal file on the same address, 1250 Rogers Str eet,
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Suite J, Bay Health, LLC, and National Rental Pro
LLC.
Q Is this another one of the leases that Mr. Bell

at the 1250 Rogers Street address?

A Yes, itis.

Q Is that an accurate depiction of the Klein & Heu
file?

A Yes, itis.

Q Can you tell me what 63 is?

A 63 is the transaction file when we sold the prop

WinTrust of Tampa Bay.

Q Is this the deal file for the one deal Mr. Bell
the one property Mr. Bell sold while at Klein & H

A Yes, itis.

Q It accurately reflects the Klein & Heuchan file?

A Yes, it does.

MR. GIBSON: Your Honor, | would move for entry o

Exhibits 60 through 63 into evidence.

perties,

closed

chan

erty to

sold --

euchan?

MR. OPPENHEIM: Your Honor, | would object. Thes

documents -- he's moved to admit files, and it's
individual documents. As | kind of leaf through
are checks in here. There are e-mails. There ar
There are tax forms. So, | don't believe he's ad
identified -- authenticated or provided a basis f

admission of the entirety of simply a file.

not

this, there
e letters.
equately

or the
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Now, it may be, if he explains the purpose for
which he offers this, that they can stipulate to it; but |
don't believe it's -- he's laid a foundation for the
admission of the entirety of simply these files.

THE COURT: Response?

MR. GIBSON: | can spend some time going over wha

Is contained within the file, if the Court would -- it goes
[to -- they have nothing to do with CoStar. These are the
files that are maintained by K&H, and everything involving a

file goes into it -- involving a deal or closing.

MR. OPPENHEIM: I'm not sure how he would be able
to use these files to establish anything with res pect to
CoStar.

THE COURT: Well, if he's producing the whole fil

for the purpose of trying to show that there's no thing in
the file that has anything to do with CoStar, it would be
relevant. Therefore, | overrule the objection. I will

admit the documents.

MR. OPPENHEIM: I'm sorry, | didn't hear your
ruling, Your Honor.

THE COURT: | overrule your objection, and |
admitted the documents.

(Plaintiff's Exhibit 60, 61, 62, and 63 were
received in evidence.)

BY MR. GIBSON:
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Q We've heard some testimony about a telephone cal
involving CoStar and you. Can you tell the Court
happened?
A Yes. | received the Federal Express letter in A
| think it was April 17th -- signed by Mr. Ricket
me that Scott Bell had been using their proprieta
information illegally and asking me to pay them 6
and to buy you a license for my company.
In the last paragraph of the letter, there --
MR. OPPENHEIM: Objection, Your Honor, hearsay.
THE COURT: Overruled.
THE WITNESS: | am sorry.
BY MR. GIBSON:
Q Go ahead. Keep going.
A In the last paragraph of the letter was a teleph
THE COURT: A letter came from a representative o
a party; right?
MR. OPPENHEIM: The document's not in evidence,
Your Honor. It's not -- it speaks for itself.
THE COURT: Well, that wouldn't be a hearsay
objection. That would be best evidence.
MR. OPPENHEIM: All right. Best-evidence and
hearsay objection.
THE COURT: Overruled as to hearsay. It's an

admission against interest of a party opponent.

what

pril --

ts telling

ry
0-- $69,000

one --

| grant it
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as to best evidence.
BY MR. GIBSON:

Q Number 57 in your book. Do you have 57 in front

you?
A Yes.
Q Is that the letter you received via Federal Expr

April 17th of 2008?
A Yes, itis.
Q Okay. Can you continue telling the Court what h
after you received that letter?
A That letter asked me to call Mr. Ricketts if | w
to discuss this. | called Mr. Bell in, got him i
room, got him on the speakerphone, and called Mr.
Mr. Steve Williams took the call, and | queried h
what this was all about; and he said, "Well, did
have -- do you have anybody working for you that
work for Coldwell Banker?"
| said, "I have three people that used to work fo
Coldwell Banker."
He said, "Is one of them Scott Bell?"
| said, "Yes."
He said, "Well, he's been accessing -- we know th
he's been accessing your files for a long time.
really didn't know is whose IP address it was com

So, when you logged onto the CCIM trial offer” --

of

€ss on

appened

anted
nto my
Ricketts.
im about
you ever

used to

at
What we
ing from.
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didn't know it was a trial offer -- "we picked up and
amalgamated the IP address, and that's what it's about."

| said, "Well, I don't think you have an action a gainst
me, and I'm kind of shocked, because | believed t hat he had

an authorized use of this deal."

He said, "Well, you know what? We might be able to
give you a two-man license for $10,000 if you'd b e willing
[to settle this for that."

| said --

MR. OPPENHEIM: Objection. Rule 408.

THE COURT: Sustained.

MR. OPPENHEIM: Move to strike.

THE COURT: Strike it.

THE WITNESS: The next day | received a phone cal
from a -- | think it was Mr. Ricketts, who said, "The man
that made that offer to you had no authority to d o that."
That's what the letter was about.
BY MR. GIBSON:
Q Okay. So, you had one telephone conversation --

MR. OPPENHEIM: [ also move to strike that last
testimony on the same grounds, Your Honor. It st ill goes to
settlement.

THE COURT: In the second telephone call, the
gentleman said the first man had no authority to make the

offer?
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THE WITNESS: That is correct.
MR. OPPENHEIM: It just simply goes to the
settlement discussions, Your Honor.
THE COURT: Overruled.
BY MR. GIBSON:
Q So, on the 17th, you had one telephone conversat ion
with Mr. Williams?
A Right.

Q Who was the --

A And, by the way, | initiated that phone call; an dl
want to tell you that I returned all my phone cal Is, even
the phone calls that | get from the CoStar resear chers. |
have three people that -- | have one primary pers on
answering the phone, two backups, and | have voic e mail; and

| never -- never -- | never received a call from

Mr. Williams.

Q Other than the second telephone conversation -- let me
ask you, do you know who you were speaking with o n the
second telephone conversation you had with the Co Star
representative?

A | believe it was Mr. Ricketts. He -- is Mr. Ric ketts

an attorney?

Q You don't know who it was.
A No, | don't know who it was.
Q Okay. Did you have any other contact with CoSta r?
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A About a month letter, | received a fax from them

saying, "Since you refuse to negotiate with us, w e're going
[to file this suit in federal court on the" -- | t hink it was
[the 3rd of June or something -- "if you don't set tle."

MR. OPPENHEIM: Objection. Best evidence.
THE COURT: Overruled.

BY MR. GIBSON:

[the document that you received via fax?
A Yes, itis.

MR. GIBSON: Your Honor, | would move that what's
been marked as 57 and 59 be received in evidence.

MR. OPPENHEIM: No objection, Your Honor.

THE COURT: Be admitted.

(Plaintiff's Exhibits 57 and 59 were received in
evidence.)

BY MR. GIBSON:

Q After receipt of that fax, any further contact w ith
CoStar?

A No.

Q Was the -- what's been marked as 57, April 16th, 5
that the first indication you had that Mr. Bell w as not

authorized to access CoStar?
A Yes, it was.

MR. GIBSON: Your Honor, | have no further
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questions.
THE COURT: All right. Any cross?
MR. OPPENHEIM: Very brief, Your Honor.
CROSS-EXAMINATION
BY MR. OPPENHEIM:
Q Hello again, Mr. Klein.

A Mr. Oppenheim.

Q Exhibits 60 through 63, the deal files you testi fied
about --
A Yes.
Q -- your testimony was that they contained no CoS tar
information; is that correct?
A Yes.
Q Do they contain any other information from any o ther
database information service?
A No, | don't believe so.

MR. OPPENHEIM: No further questions.

THE COURT: Any redirect?

MR. GIBSON: No, Your Honor.

THE COURT: Call your next witness.

MR. GIBSON: Mr. Steven Klein.

(The witness was duly sworn or affirmed and
responded as follows:)

THE WITNESS: | do.

THE CLERK: You may be seated. Would you state
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Q
A
Q
A
Q

A

Q

A
Q
A
Q
A
Q
A
Q

your name and spell your first and last name for

THE WITNESS: Sure. My name is Steven Klein.

S-T-E-V-E-N K-L-E-I-N.

THE CLERK: Thank you.

STEVEN KLEI N,

[the witness, being sworn or affirmed, testified a

DIRECT EXAMINATION

BY MR. GIBSON:

Mr. Klein, what is your profession?

I'm sorry.

What is your profession?

I'm a real-estate broker.

What licenses do you hold in the state of Florid

| hold a license -- a real-estate license as a b

in the state of Florida.

Where do you work?

| work at Klein & Heuchan.

And how long have you worked there?

I've worked there since approximately 1998.
What do you do at Klein & Heuchan?

| lease and sell commercial real estate.

And you worked with Mr. Bell?

Yes, | do.

Did you ever ask Mr. Bell to obtain any informat

from the CoStar database?

the record?

s follows:

a?

roker

ion
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A No, I did not.
Q Did you ever ask Mr. Bell to forward an e-mail t o you
with information from the CoStar database?
A No, I did not.
Q | ask you to look at what's been admitted in evi dence
as Exhibit 18.
THE COURT: 18 was never offered into evidence.
MR. GIBSON: Okay. It's been marked as 18.
Let's go to 22 then.
MR. OPPENHEIM: | will solve that problem. We'll
move 18 in evidence if it will make it easier.
THE COURT: Okay.
MR. GIBSON: No objection.
THE COURT: Admitted.
(Defense Exhibit 18 was received in evidence.)
BY MR. GIBSON:
Q 18. The bottom of the first page appears to be an
e-mail from Mr. Bell to you, does it not?
A Yes, sir, it does.
Q Do you ever recall receiving that e-mail?
A No, sir, | don't.
Q You recall opening this attachment containing Co Star
materials on or about April of 20077?
A No, sir, | don't.

Q The top of 18 is an e-mail that also appears to be an
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e-mail from Mr. Bell to you; is that correct?
A Yes, sir, it does.
Q Do you ever recall opening any such document?

A No, sir, | don't.

Q During the course of this lawsuit were you asked to
search your computer for CoStar materials?
A Yes, sir, | was.
Q Did you?
A Yes, sir, | did.
Q Did you find anything?
A No, sir, | did not.
MR. GIBSON: No further questions.
THE COURT: Cross.
CROSS-EXAMINATION
BY MR. OPPENHEIM:
Q Good afternoon, Mr. Klein.
A Good afternoon, sir.
Q You testified that you never asked Mr. Bell to o btain
information from CoStar for you; is that correct?
A That's correct.
Q But you didn't testify that Mr. Bell never provi ded you
with CoStar information, did you?
A I'm sorry?
Q Well, let me ask the question: Did Mr. Bell act ually
provide you with information from CoStar?
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A I'm not aware of him doing such.

Q You're not aware. You don't recall, is that wha
you're saying?

A | don't recall him doing such.

Q And Exhibit 18, the e-mail exchange that you jus
looked at, that is your e-mail address on here, i

A Yes, sir, it is.

Q And your testimony is that you did receive this,
just don't recall receiving it?

A | do not recall receiving it, sir.

Q And you testified that you searched your compute
documents; is that correct?

A Yes, sir.

Q Did you do that prior to Klein & Heuchan respond
the document request in this case?

A | don't believe | did, sir.

Q When did you do that?

A After the deposition, sir.

Q And were you aware, Mr. Klein, that Mr. Bell was
the CoStar service?

A That's correct, sir.

Q And you are aware that he had access by virtue o
user name and password he had obtained from Coldw
A Yes, sir.

Q Or | should -- let me correct that.

t

S it not?

or you

r for

ing to

using

fa

ell Banker?
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You were aware that he was using a user and passw ord
[that had been obtained for him by Coldwell Banker from
CoStar?
A Yes, sir.
Q And you never instructed Mr. Bell not to use tha t user

name or password, did you?

A That's correct.
Q You never instructed Mr. Bell to find out whethe r he
was permitted to use that user name or password, did you?
A That's correct.

MR. OPPENHEIM: No further questions.
THE COURT: Any redirect?

MR. GIBSON: Defense rests.

THE COURT: What says the Plaintiff?

MR. OPPENHEIM: With the exception of obtaining a

stipulation of fact to put in the record with res pect to the
trial period, | believe we're done. We're conclu ded with
the evidence in this case with one exception: | want to
make sure | moved into evidence Exhibit 22. | be lieve |

did. | believe that I did, but | also thought th at | moved
in 18.

THE COURT: She says 22 is in evidence.
What's the stipulation about the trial period?
MR. OPPENHEIM: Your Honor had asked regarding --

had asked a question before lunch as to the perio d of time
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that Mr. Klein had been provided a trial subscrip tion to
CoStar, and we're collecting the facts to put tog etherin a
stipulation of fact on that point, and | believe my
colleagues will have it here momentarily. They a re just

drafting something in the other room.
THE COURT: All you have to do is tell me.

MR. OPPENHEIM: They were calling to find out the

period. | believe that the answer, Your Honor, i s thatin
July of 2007, for a period of four to five months , Mr. Klein
was given access to a -- a different service than has been
an issue in this case. It didn't involve the Pro perty
service, the Comps service, or the Tenant service Ot
involved a version of CoStar which is a light ver sion and
would have provided some limited access, but not access to

everything that's been at issue in this case.

THE COURT: Okay.

MR. GIBSON: Your Honor, on behalf of the Defense
we would renew the motions that were made at the close of
Plaintiff's case.

THE COURT: And I'll continue to take them under
advisement.

You want to make closing arguments, or you want t
do it in writing?

MR. OPPENHEIM: Your Honor, we'd like an

opportunity to make closing argument.
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THE COURT: All right, proceed.

MR. OPPENHEIM: I'm having trouble getting my
computer turned on. One moment, Your Honor.

(Pause.) Just a moment, Your Honor. | have to
reboot. Technology's great sometimes until it br eaks. It's
coming up. Just a moment.

This may be exactly why the Court doesn't allow
computers into the courtrooms.

(Pause.)

THE COURT: | am going to ask each side to give m
proposed findings of fact, and you can make argum ents at
that time, if you want to do it then.

MR. OPPENHEIM: If the Court will --

MR. GIBSON: That's fine on the part of the

Defense.

THE COURT: | would like proposed findings of fac
from each side, and | want you to do your written closings
at the same time arguing your position in the cas e. That
way | will have your case citations and your prop osed

findings of fact that | can refer to.

MR. OPPENHEIM: As opposed to delivering it
orally?

THE COURT: Yes.

MR. OPPENHEIM: Because | just got it up.

THE COURT: It's only because | said that that yo
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got it up (laughing).

MR. OPPENHEIM: Then why didn't you say it earlie
(laughing)?

THE COURT: [I'll give you the opportunity to make
oral closing, if you wish. | am going to tell yo
matter what anybody says in this case, | want to
findings of fact, and | want to review the cases
MR. OPPENHEIM: If the Court will indulge me on
just a few of the legal issues, but yes, we will
full findings of fact with case law. | would app
just a limited opportunity, if we could.

THE COURT: All right.

CLOSING ARGUMENTS

MR. OPPENHEIM: | want to begin by thanking
Mr. Gibson -- his collegiality and professionalis
proceeding has been exemplary -- and the Court fo
patience in this matter.

| will not spend much time. I'm not intending to
go through each and every element, but what | wou
do is touch on a few of the more critical element

With respect to the issue of direct infringement,
| think that has largely been resolved, but | wou
just briefly address two issues with respect to t
infringement. The first is the issue raised by c

guestions by the Defendants with respect to a pro

u that no
see written

again.

submit a

reciate

m in this

rits

Id like to

S.

Id like to
he direct
ertain

duct by the

SHERRI LL L. JACKSON, RPR

Federal Official Court Reporter, U'S. District Court
M ddl e District of Florida, Tanpa Division




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

128

name of "Showcase," and the second is the issue 0

subscription.

f the trial

I'm not sure whether the Defendant's questions

with respect to those issues were directed at som

somehow erasing the underlying direct infringemen

ehow --

THE COURT: You can save your breath about

Showcase. The testimony is that Showcase wasn't

item until after the period in question in this ¢

even an

ase.

MR. OPPENHEIM: | agree. With respect to the

trial subscription, Your Honor, this is not an in

where any of Mr. Bell's conduct occurred on the t

subscription; and so, it's not as though because

may have had access to certain of the photographs

of a trial subscription that somehow it wipes cle

slate of the underlying direct infringement.

stance

rial

Mr. Klein

an

It is, | would analogize, similar to an individua

who's caught downloading a major motion picture i

off the Internet and their defense is to say, "We

have recorded it on a VCR off the television." Y

somehow suggest that your illegal conduct on the

now wiped clean by virtue of the fact that you co

engaged in similar conduct that arguably was lega

So, | don't believe that -- that the trial

subscription plays a role with respect to the lia

issues; and so, | will now move on unless the Cou

by virtue
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llegally

Il, | could
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hear more on the underlying direct infringement t o the
Issue -- the issue of knowledge or contributory
infringement.
The Defendants have suggested a number of times,
both in their briefs to this Court previously and in their

earlier motion, that the standard is one of actua |

knowledge. Well, the Cable Home Productions case out of the
Eleventh Circuit makes it clear that's not the st andard.

It's whether or not the defendant knew or should have known
of the infringing behavior, but the standard actu ally goes
beyond that, because the case law makes clear -- and the
best case to look at for this is the Napster case out of the

Seventh Circuit.

The case law makes clear that willful blindness

constitutes knowledge. So, with that as a backdr op -- and
we're happy to cite to the Court many cases on th ese issues.
The facts that were put before the Court demonstr ate that
the Defendant knew or at least should have known of the

infringing behavior.

There is no dispute that Mr. Bell was using CoSta
while he was at Klein & Heuchan, that he was doin g it using
the Coldwell user name and password, and that -- and that
Klein & Heuchan knew that he was doing that.

And there's no dispute that -- that -- there's no

dispute that he used that service to obtain the i nformation
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in the underlying infringement. And there's no d
when he used the service it had his name on it an
"Coldwell Banker," and there's no question Mr. Be
[testify that he paid for it individually. He did

[that he knew it was for a period of time. He sim

"l never considered it. | never thought about it

[the underlying infringement? Well, | would sugge
course they did. Mr. Klein is a sophisticated bu
We've seen that, and we've heard that. CoStar ha
pitching to Klein & Heuchan for ten years to do a
deal, including -- we heard from Mr. Alliegro som
between seven to nine different demonstrations of
service to Klein & Heuchan, and he described that
different instances an actual license was sent to
Heuchan, and Mr. Alliegro described that the stan
language in that license described who's an autho

and who's not.

say, "l didn't know that the use of this service
unauthorized." Now, maybe if we take it at face
then turn to the issue of whether or not he shoul

known.

Pinellas Real Estate Multiple Listing Services.

So, the question is did Klein & Heuchan know of

So, itis simply not believable that Mr. Klein ca

Well, recall the testimony we heard about the

ispute that
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testimony was that it was a service that required
individual in the office be licensed and that the

was one individual who wasn't licensed and that M
didn't want to be licensed, and Mr. Klein was awa
need to have everybody licensed, because what he
reported that those two -- that the one individua
wasn't licensed and Mr. Bell were actually going
working at a different office in order to make su
office could maintain their license to that Pinel
Estate Multi-listing Service.

And we heard from Mr. Bell that he didn't, in
fact, work at the other office, that that was jus
that was done to maintain the other license. So,
was well aware that certain services needed an of
license.

Now, we heard some testimony that some services
don't. CoStar would suggest that those are very
services, and we heard significant testimony abou
valuable advantage over those types of services.
minimum, that demonstrates that Mr. Klein either
known or at least should have asked a question.

He's too sophisticated a businessman to not have
asked in light of the fact that he knew some serv
an office-wide license. He's too sophisticated t

light of the fact that he knew Coldwell Banker, h

that every
re were --
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competitor, had paid for the license.
Now, Mr. Klein is well aware of the need -- of th
desire for one firm to make sure that their assoc
[take valuable information with them when they go
a competitor; and in the -- in Klein & Heuchan's
manual, there is a very specific provision on thi
me, the independent contractor agreement, not the
manual.
The independent contractor agreement says, quote,
"The salesman shall not, after the termination of
contract, use to his own advantage or to the adva
any other person or corporation any information g
the files or business of the broker relating to p
for sale, lease, or rental."
Now, while that provision has to do with specific
information about a -- a deal that -- that, for i
Klein & Heuchan may have been doing, Mr. -- Mr. K
well that companies didn't want their employees t
competitor and take something with them that will
competitor. That's why they had that provision,
should have known that when Coldwell paid for tha
it, at least, should have raised a red flag that
have asked a question, but he didn't. He didn't
guestion, and he never asked Mr. Bell to ask a qu

THE COURT: Well, your argument's about what

iates don't
to work for
policy
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someone should have known, and willful blindness
double-edged sword, isn't it? | mean, the same a
you've just made could be applied to your --to C
researcher who found out specifically that Mr. Be
Coldwell Banker and they didn't know where he wen
MR. OPPENHEIM: Your Honor, if the --
THE COURT: And if you want to talk about willful
blindness, couldn't the researcher have just fill
different form and sent it to Legal and said, "He
authorized user that left Coldwell Banker"?
MR. OPPENHEIM: | would suggest that there is an
enormous qualitative difference here, and here's
of all, you had a low-level researcher who's maki
to someone who she didn't even know if he was a u
The testimony was she wouldn't necessarily know
that Mr. Bell was a user and that she -- she ente
something onto a spreadsheet, which is, at best,
On the one hand, the note says that he had left C
On the other hand, if the note said that he had
transferred -- if he had simply transferred to an
Coldwell office, it wouldn't have meant anything.
moved from Coldwell's office to another licensed
wouldn't have meant that there should have been a
in his access to the service.

We heard that from Mr. Alliegro. They wouldn't
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have changed anything. He wouldn't have been dea ctivated.
So, the notion that, no offense intended to t he 800
or so researchers at CoStar, a low-level research er having
[to ask questions as compared to the CEO of a comp any is, |
[think, very different. | think it's enormously d ifferent.
But more than that, the law on this as to willful blindness
Is specific as to the Defendant in a secondary-li ability
case.
Let me -- let's think of it in the context o f
the -- of one of the peer-to-peer copyright infri ngement
cases. The defendants in Napster claimed they di dn't know,
first of all, the specific underlying infringemen t. The
court -- the case law on this is clear it didn't matter, and
that issue went up on the Grokster case and was never an
issue. You don't have to know of the specific un derlying
infringements as a matter of knowledge.
They then said that, "Well, the underlying
infringements may not be infringing, because they could be
insulated either by fair use of the Audio Home Re cording Act
provision within the Copyright Act that could imm unize
copying. Ultimately they lost on those legal the ories. The
district court ruled there was no fair use and th ere
was no -- there was -- the Audio Home Recording A ct didn't
cover that.
But that didn't mean that Napster, as the
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peer-to-peer entity, was suddenly insulated, beca
could have believed that the underlying infringem
infringing. Napster was held responsible for tha
underlying infringement. They couldn't simply pu
head in the sand. They couldn't simply say, "Wel
know of the specific infringement.” They couldn'
say, "Well, this may be okay," which are the thre
[that are being put forward by the Defendants here

| think the analogies are useful here. When
attorney begins to work for a law firm, the attor
issued a Westlaw password to do research with, an
firm pays for that access to that valuable servic
service that largely rests off the words written
like yourself, but it is a valuable service for w
Westlaw charges a lot of money.

When the attorney leaves the law firm, they
still well have their user name and password, and
go work for somebody else or hang up their own sh
may try to take business with them. If the law f
report that the user name should be turned off, t

can't continue to use that Westlaw password.

example a firm credit card or a calling card, tho
don't use calling cards anymore. The same exampl

true. The ad exec can't take the firm American E
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one company and, when he leaves the company, keep
American Express simply because he has it. "I've
can use it." It must be authorized. They never
back. They never turned it off.

Take a different example: Take a UPS driver
delivery-van driver, and he -- he drives for UPS.
keys to one of those brown UPS vans. Well, one d
decides to leave and go work for Federal Express;
for whatever reason, doesn't get his keys to the
doesn't mean he can keep using the UPS delivery v
he's working for FedEx. Of course he can't. We
that.

So, the notion that just because somebody ha
user name or password that they have a reason to
that it's authorized is -- is in my mind absurd,
can go after example after example like this and
course not. Of course not. Of course not."

And the notion that the analysis is somewhat
different when it comes to CoStar, an extremely v
service that Mr. Klein knew was expensive, just d
water.

Let me -- unless the Court has further quest
on the issue of knowledge, | will turn to the vic
liability. With respect to vicarious liability,

that there's no dispute with respect to the right
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ability to control. And so, what I'd like to tal k about for
a minute is the issue of profit or benefit.
The Court and the Defendants have cited the langu age of

the  Grokster decision that there must be profit. | want to,

for a moment, break down the concept of profit a little bit,
because there are a couple of important principle s here.
First of all, the -- the term "profit" doesn't ac tually
require that there be a profit in the accounting sense of

[the word. Klein & Heuchan didn't need to have ma de money
from the use of the CoStar service in order to ha ve

profited, and there's plenty of case law on this.

Nimmer, one of the treatises that is frequently

cited as an authority on copyright law, talks abo ut this,
citing the Napster case for the proposition that even absent

the receipt of any revenues, a future hope to mon etize is
sufficient to demonstrate a direct financial inte rest; and
that's, of course, what happened here. Mr. Bell anticipated

that he would make money over time.

Or look at the Major Bob Music case where the
court said, "An enterprise is considered to be pr ofit-making
even if it actually never yields a profit." We ¢ ould go on

and on about this.

The language out of the Grokster case which talks about
profit isn't meant in an accounting sense of the word. In
fact, the Grokster decision wasn't a vicarious infringement
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case. It was -- at least in the Supreme Court. It was
underneath or below.

In the Supreme Court, the issue of vicarious
infringement wasn't addressed. It was purely an issue of
inducement. And, of course, in most of those pee r-to-peer
cases, there was no profit. Those services did n ot make any
money.

It's also, from a profit perspective, not
necessary to show that each individual infringeme nt resulted
in a financial benefit. So, the Defendants have put
forward, you know, deal files and said, "Well, he re are the
deal files that demonstrate the -- the revenues t hat were
earned by Mr. Bell, the commissions; and none of them
involved CoStar."

Well, apart from the fact that we don't know about
the information -- the background information and how it may
be used in those deals, it's just not the standar d.

A copyright holder doesn't have to show that the
entity that -- that there's specific profit from a specific
infringement.

In the -- in the Broadcast Music case out of
Nevada, the court said there need not be any show ing of
specific profit from the particular work that inf ringed.

The Elson vs. Robertson case out of the Ninth Circuit, same

thing. But think about it just kind of logically from the
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dance hall cases. In the dance hall cases, the d
were held liable as secondary infringers by virtu
infringement that occurred by the bands that came
played.

Now, the copyright holders didn't have to sh
[that any particular song resulted in more individ
[to the dance hall, buying more beer, thatitin a
directly tied to any particular profit by the dan
That -- that's not the way those dance hall cases
really developed in many respects the area of vic
infringement -- that's not the way the dance hall

worked, and the same is true here.

again, think of it in the peer-to-peer cases, bec
there's so much rich case law out of those cases.
the sound-recording owners in those peer-to-peer
to show the infringement of a particular sound re
for example, Mariah Carey's sound recording. She
have to show -- or the owner of her sound recordi
have to show that her particular song had been do
certain number of times that resulted in profit.
wasn't the way the analysis was done.

The question was, was the downloading, the
infringing activity, and the uploading, the infri

activity -- did it result in potential profit or

We don't have to make that direct showing; a
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of profit or benefit? And also obviously from a
perspective, as this Court has already recognized
license fees constitute a profit, and we will add
further in the proposed findings of fact and conc
law.

THE COURT: | don't think that's exactly what |
said, but go ahead.

MR. OPPENHEIM: So, just factually for a moment,
[there are really three issues with respect to pro
benefited. He benefited because it gave him gene
knowledge. He benefited because it gave him spec
knowledge about the individualized things he was
researching. But Klein & Heuchan also benefited,
way they benefited was because, in part, Bell was
educated.

Klein & Heuchan wants to create this perception
that Bell was in some way separate and different
& Heuchan and that the benefits attributed to him
aren't attributed to them as a Defendant, but tha
course, not the case. He was a sales associate f
Heuchan; and so, to the extent that he benefited
CoStar, which he said he did, then Klein & Heucha
because he was part of Klein & Heuchan, and you c
disaggregate him from it. It's not as though he

desk downloading music, doing something separate
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from the business activities of Klein & Heuchan. Everything
[that he did with CoStar involved commercial real estate.

So -- so, there's that benefit, but it's also the

benefit that he distributed information to others . Now, the
Defendants have denied, "Oh, | don't remember rec eiving
[this, and | didn't necessarily read this." It's not
believable.

They received e-mail. They said, "Thanks." They
sent follow-up e-mails. Mr. Bell's testimony on this is
credible.

Let me turn then, Your Honor, to -- to the last
point that | want to address today, and that is w here we
started this case yesterday morning when the Cour t asked me
about equitable defenses.

Pardon me one moment while | grab a piece of

paper. The Court asked whether or not the doctri ne of
mitigation of damages would apply in a copyright case. The
circuits are split on whether or not equitable de fense has
ever applied in a copyright case. The Fourth Cir cuit has
ruled that they don't, that copyright is a statut ory scheme
and not subject to the common-law equitable defen se. The
Eleventh Circuit considered the Fourth Circuit's decision;
and in the Peter Letteres e--

THE COURT: I'm not sure mitigation of damages is

an equitable defense. Mitigation of damages is t he
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responsibility of every person who is wronged to
lessen the harm.
MR. OPPENHEIM: Your Honor, the damages that
CoStar is seeking in this case are statutory dama
forth in the Copyright Act.
THE COURT: Well, for example, let's say CoStar -
CoStar's position is they did not learn of the in
until March of 2008. Let's say when they learned
March of 2008 they did nothing and waited until M
to say anything to Klein & Heuchan. Is it your p
they could sue for damages all the way through Ma
20097?
MR. OPPENHEIM: Well, certainly they could file a
claim under the statute of limitations. The ques
would be not whether or not Klein & Heuchan would
to the extent of the damages for that intervening
and under the doctrine of mitigation of damages,
guestion would be, did CoStar act reasonably in -
not doing anything for, | think you mentioned, a
period. You said March of 2008 to March of 2009.
that would be the question. Did they act reasona
doing anything?
| suppose | need to think about that and think
about the facts there, but certainly that's not t

have here. Here we have -- we have the unequivoc
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testimony that it was -- the infringement was fir

discovered in March of 2008. And so --

whether or not mitigation of damages is, one, rel
[two, an equitable defense.
MR. OPPENHEIM: Well --
THE COURT: I think you just agreed that it can b
relevant given the correct facts; and, two, | don
you addressed whether or not you're conceding as
or not it's an equitable defense.
MR. OPPENHEIM: Well, it's not part of the
statutory scheme. So, if it's going to apply, it
an equitable defense. If it were a defense that
of Florida statutory law, it wouldn't apply to th
So, the only way it could apply would -- the only
could apply would be as an equitable defense; and
equitable defense under the Eleventh Circuit, the
Circuit has said only in the most extraordinary
circumstances that laches -- and this case is a |
but the case talks generally about equitable defe
that laches will be recognized as a defense to a
infringement claim filed before the statute of li
has run.
The Eleventh Circuit found that it didn't apply

and noted that a copyright owner cannot be fully

THE COURT: No. The issue we were discussing is
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of all infringements that occur throughout the le
breadth of this country and that the information
[the copyright owner may be largely hearsay. But
out of the Eleventh Circuit is saying that to the
[that you're going to apply -- consider applying a
defense, you should be very cautious in doing so,
believe that's the case here.
CosStar has, as the testimony described, a

significant number of users; and the -- the usage

in the log files, by any given user is significan

cannot track every IP addresses; and even if they
addresses, they can't know whether or not that IP

in fact, belongs to somebody who is or is not aut
They learned of it in March of 2008, and they act
they learned.

Now, Klein & Heuchan is going to take the positio

that they actually learned of it in February by v

the entry by the researcher, and | don't want to

I've already said with respect to that being a lo
employee and the information in there being very

it could well have been -- we don't know -- that
researcher could have gone onto the Coldwell Webs
out if Mr. Bell was still at Coldwell, and the te
indicated that his picture was still on the Coldw

as of February of 2007 because they hadn't taken
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So, at best, the February 2007 information by a

low-level researcher is ambiguous; but if the res earcher
had, in fact, followed up, the researcher may hav e found
[that, in fact, he was still working for Coldwell. So, in
any event, | have -- | don't believe that the equ itable
defenses apply here, and | -- and by virtue of la w; but even
if they do apply, | think, as a matter of fact, t he facts
don't support the arguments that are made by the Defendant.

On that note, Your Honor, | will rest, and we'll

of fact.

THE COURT: All right, thank you.

Mr. Gibson.

MR. GIBSON: Your Honor, unless the Court has
specific issues the Court would want me to addres s, [ will
take the invitation to submit everything in writi ng.

THE COURT: That would be fine.

MR. GIBSON: Thank you, Your Honor.

THE COURT: How many days would you like to submi
your briefs on the issues?

MR. GIBSON: Two weeks? One week? Ten days?
Eleven days?

THE COURT: How about ten days? How about a week
from Friday? Is that all right?

MR. GIBSON: Perfect.
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Is that correct?
One moment, Your Honor, if | may confer.
(Pause while conferring with co-counsel.) Could
we actually ask for a little bit of additional ti
client is unfortunately proceeding directly from
securities litigation that he's going to be on tr
personally on trial -- for what period of time? -
next Friday. Could we do it one week past that,

THE COURT: Yeah. How about two weeks from
Friday?

MR. GIBSON: That would be great.

THE COURT: All right, thank you.

(Adjourned at 2:35 p.m.)

MR. OPPENHEIM: That would be fine, Your Honor.
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