Klein & Heuchan, Inc. v. CoStar Realty Information, Inc. et al

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

KLEIN & HEUCHAN, INC.,
a Florida Corporation,

Plaintiff,
VS.

Case No.: 8-08-cv-01227-T-30-EAJ

COSTAR REALTY INFORMATION, INC.,

and COSTAR GROUP, INC.,,

Defendants.

/

AGREED MOTION FOR ENTRY OF A PROTECTIVE ORDER

In order to facilitate discovery in this matter, the parties stipulate to entry of the

attached Protective Order, and respectfully request the court enter same.

Respectfully submitted,

s/William C. Guerrant, Jr.

William C. Guerrant, Jr.

Florida Bar No. 516058
wguerrant@hwhlaw.com

Trial Counsel

William F. Sansone

Florida Bar No. 781231
wsansone@hwhlaw.com

HILL, WARD & HENDERSON, P.A.
Suite 3700 — Bank of America Building
101 East Kennedy Boulevard

Post Office Box 2231

Tampa, Florida 33601

Telephone: (813) 221-3900

Facsimile: (813) 221-2900

Attorneys for Defendants
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-and -

/s/ William J. Sauers

William J. Sauers

Sanya Sarich

CROWELL & MORING LLP
1001 Pennsylvania Ave. NW
Washington, DC, 20004

(202) 624-2500

(202) 628-5116 (fax)
wsauers@crowell.com
ssarich@crowell.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 22, 2008, I electronically filed the
foregoing with the Clerk of the Court by using the CM/ECF system which will send a notice
of electronic filing to J. Paul Raymond and Jeff Gibson, MacFarlane Ferguson & McMullen,
P. O. Box 1669, Clearwater, FL 33757.

s/William C. Guerrant, Jr.
Attorney
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| UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
KLEIN & HEUCHAN, INC. -
Plaintiff,
vs. - o ol No. 808-cv-01227-JSM-MSS

COSTAR REALTY INFORMATION, INC.,
and COSTAR GROUP; INC., -

'Def_endants. .
. - ‘ / .

PROTECTIVE ORDER _

: WHEREAS the partles are engaged ina dlscovery program: that mvolves among ‘
: other things, the productlon or disclosure of mformatlon deemed conﬁdentxal mcludmg .
propnetary comrnermal mformatlon and the partles have agreed to the entenng of a protectlve
. order to protect the conﬁdentlal'natme of that 1nformat10n, o | |

' IT IS HEREBY ORDERED THAT
_1'. - “Conﬁdentral Information” as used herem means any type or classxﬁcatlon of
: mformatlon whlch is designated as “Conﬁdentral” or “Conﬁdentlal Attomey s Eyes Only” by - )
. the supplymg 'party, whether reVeale‘d durmg a deposrtxOn, ina document inan mterrogatory_ N

_answer in response toa thlrd-party subpoena or otherwrse In de51gnatmg mformatron as .

| “Conﬁdentlal” or “Conﬁdentral Attorney 'S Eyes Only;” the supplymg party w111 make such -. ‘
- de31gnat1on only as to-that information that that party in good falth belleves to be Conﬁdentlal 4

Informatlon under Fed. R C1v P 26(c)(7) Prov1ded further, however that documents

testlmony and other forms of* dlscovery material desrgnated as eonﬁdenual pursuant to protectlve b

' orders in pnor or current litigation between the partres need not be given new deSIgnatlons for




the purposes of this proceedmg |
2. The “Actlon as used hereln means Klem & Heuchan Inc. v CoStar Realty
. Informatzon et al Civil No 8 08-cv—01227-JSM-MSS (M D. Fla)

3. “Documen ” as used herem refers to any written or graphlc matter no matter '
how pr_oduced', reeorded, stored ‘or rep‘rodu_ced and includes tape reco‘r'dmgs or other |
electr'onicially stored dat'a together with‘ the pfogr'ar'nming instr'dctiOns and.other W'ritten 'mate‘rial
- necessary to understand such tapes aud data. | |

4 : “Quahﬁed Persons” herem means:
| . (a) outsrde counsel representmg a party rn the Action and then' staffs. and .

(b) outsnde consultants experts or mvestrgators and thelr staffs that are retamed by
the partles or the parties’ counsel who are a351st1ng counsel in the lmgatlon of this Action, where_
| such' access to the 'spec'l'ﬁc Confidential lnforma’tron dlsclos_ed is reasonably necessary to allow- |
" such persons to provxde such assrstance, o -
(c) a party s m—house counsel, provrded that 1n;house counsel are requrred to store e
: documents de31gnated “Conﬁdentral Attorney s Eycs Only” ina locked ﬁle cabmet fo w}uch |
' only the attomeys have keys | B
(d) the Court and Court oﬁlcrals mvolved in this lxtrgatron, mcludmg court reporters '
' persons operatmg v1deotape recordmg equlprnent at depositiors, and any specral master who'
may be appomted by the appropriate court

[G) employees or agents of the partles where reasonably necessary to the
p'rosecution or defense of thrs h_tlgatlo'n. |
@ persons with prior knowledge of the do'(:uments or the Confidential InforrnatiOn |

. contained therein, and their agents; and.




(g) : Any other persons agreed to in writing by the. partres erther as to all or any
Conﬁdenual Informatlon in the Action. . |
5 Conﬁdentlal Informatlon beanng the legend “Conﬁdentral Attomey s Eyes
- Only” shall no't be dlsclosed in any manner to anyone other than the individuals 1dent1f1ed in. ,
paragraphs 4(a), 4(b), 4(c), 4(d) orby a design_atloh pursuant o paragraph 4('g)'.b :
6. “Temination of the Action’ as used hercin means thirty-one (31) days afirthe -
entry of the ﬁnaIJ Udgment or 's'tip.ul.aﬁon of 4dis1_-nissal in the event of settlement, or in the case of ' j
" an appeal, the date when all appeals are resolved 'i'_n the Action. | | |
7 The parties will_use the'Discovery Material and Conﬁdential vInforrnation'
B produced pursuant to this Protectrve Order only for the purpose of preparmg for or conductmg
the Actron and for no other purpose. Prov1ded further however, that Dlscovery Matenal and
Confidential Informatwn pr_oduced pur_suant to tlus Protective Order may be used i in oth_er .‘ ' : o
' litigaﬁons pending between the parties if such Dis‘covery Material and 'Co'nﬁde'ntial Information
is reasonably related to the i 1ssues in such other lltlgatlons The partles may desrgnate documents -
as “Confidential” or “Conﬁdentlal Attorney’s Eyes Only” after provrdmg access thereto to the
opposmg party w1thout walvmg the right to make such designations, 50 long as such de51gr1at10ns
are made promptly after such documents are rev1ewed by the oppOSmg party.
| 8. Thls Order shall be wrthout prejudrce to the right of any party to oppose
' productron of information for any ground perrmtted by the Federal Rules of C1V11 Procedure
: mcludmg any apphcable pnv1lege The exrstence of thls Order shall not be used by any party as’
‘a basis for dlscovery that is not otherwxse proper under.the Federal Rules of Civil Procedure
.4 Whether a pnvrlege has been warved by madvertent produet_xon shall be determined by the

| applicable caselaw.. A party notified by another party or third party of claimed inadvertent -




_ productlon of pnvrleged dlscovery matenal w111 not further dlsclose or otherwrse use such
' matenal except under seal to the Court for the purposes of adjud1cat1ng the apphcab111ty of the -
a pnvrlege unitil an agreement or ad_]udlcatlon concermng the materlal 1s made The burden ison :_
 the producmg party to seek a ruhng from the Court on the apphcablhty of the pnvrlege If the , :
. produemg party makes such a request from the Court the recelvmg party may retain one (1) ..
copy of the matenal for the purposes of bneﬁng the motion, such copy to be returned to the
‘producmg party should the Court hold that a privilege is apphcable In the event of a dlspute _'
~ about the apphcablhty of a pnv1lege the matenal shall be treated as “Conﬁdentlal Attorney s
| Eyes Only” under the terms of this Order pendmg the resolutton of the dlspute |
9.. Conﬁdent1a1 Information produced in the Actton shall be disclosed by the .
' recewmg party only to: Quahﬁed Persons who shall have read thls Order prov1ded however, that' _ |
: nothmg herem shall prevent dlsclosure beyond the terms of thls Order if the party claxmmg .
conﬁdentlahty consents in writing to such disclosure. Requests by a party to dlsclose _
Conﬁdent1a1 Information beyond the terms of th1s Order shall be made in writing. If the party

_ clalmmg conﬁdentlahty does not respond wrt}un seven (7) days of the recelpt of the request, the

o request will be presumed to be granted

10._ Before the prowsron of access-or the dlsclosure of any Conﬁdent1a1 Informatlon -
| to any,Qualiﬁed Person, the party showing such mfor_matlon shall advise the recipient that the
information is Confidential and cannot be used except in this lawsuit 'and' shall give the potential .

. witness a copy of this. Order Any attorney of record for each party shall ‘maintain a hst of the

names of all persons to whom such Conﬁdentlal Information i is dtsclosed Such hsts shall be R

exchanged by the parties thlrty (3 0) days after Termmatlon of the Actlon

11, Matenal destgnated as “Conﬁdentral” or “Conﬁdentlal — Attorney’s Eyes Only




) may be used at a nonparty deposrtlon only if necessary to the testimony of the w1tness and if the' S

~ party using such mformatlon provrdes advance notice of such mformatmn to the party

o desrgnatmg such mformatlon sufﬁclently in advance of the deposmon to grve the. desrgnatmg
‘party tlme to object to such use. Unless otherwrse agreed by the parties, notrce shall be glven at:_ o

| least three 3) busmess days prior to the deposmon and- obJectron shall be made at least

'twenty-four 24) hours | pnor to the commencement of the deposrtron, except no such advance I

- . notice is requrred if the Conﬁdentral matenal isto be used at the deposmon of a natural person -
: whose name appears on the ongmal document as the author, addressee or copyee of the ‘
- Conﬁdentlal material. In the event that materlal designated as Conﬁdentral isusedata
: .deposmon, itis hereby Ordered that each such w1tness is bound by the terms of this Order |
| Counsel for the pa.rty usmg such rnatenal shall prov1de the witness a copy of this Protectlve
Order _ |
_ 12; Any Confidential Informatron supphed in wntten or documentary form shall be | | _
labeled by the supplylng party as “Confidentral” or “Conﬁdentral Attorney s Eyes Only ” All o
.deposmon transcrrpts shall be treated as. Conﬁdentlal Informanon for a perlod of ten (1 0)
business days after receipt of such deposmon transcnpt to allow tlme for the partles to make therr
- Conﬁdentlal Informa’non de51gnatrons Persons may. be deposed regardmg Conﬁdentral
.Informatlon pursuant to the terms of thls Paragraph and Paragraph 11, Only Quahﬁed Persons. |
and the witness shall be present at such depositions.. o |
,1_3. | Any party that wishes to ﬁle any documents w1th the Court des1gnated asor l
' contarmng “Conﬁdentlal” or “Conﬁdentlal Attomey s Eyes Only,” or any pleadmgs motrons ‘
_or other papers reproducmg,.paraphrasrng; or discussing such 1nformatron (or any portron _of any |

| documents designated or containing “Confidential Information™ ot “Confidential ~ Attorney’s .




| Eyes Only,’l or any pleadings, motions, or-other papers rep‘roducing, peraphtasing. or discussing -'
such inforniation) will file an .eppmpriate motion' to'.v'sedl the document (or portion of document)' .
with the Court pursuant to MD Fla_. R 1.09. If the motion -is 'gxunted; the part}i will file the
d()curnent or portions of doc'mnents. eledtro‘nic’:ally'in redacted form end on paper 'in s’ealed‘
~ envelopes or other appropixate sealed contamers bearmg the captlon of this action and the
des1gnat10n “CONFIDENTIAL OR CONFIDENTIAL — A'ITORNEY’S EYES ONLY
' INFORMATION - RES’I‘RIC’I‘ED ACCESS ACCORDING TO 'COURT'ORDER,” and gi .‘
statement in substantially the folloWing fo'rm:.
- “This envelope -containing documents that are filed i in this action
‘by [name of party], is not to be opened, nor are its contents to be
- displayed or revealed, except by Order of the Court or consent of -
the parties »
If the motion is not grarited, the documents or portions of documents wﬂl not be ﬁled W1thout the
consent of the party assertlng the conﬁdentlahty interest in the documents or portion of :
‘documents in questlon ‘ | .
14. In the event that the receiving party- disag‘rees w1th the desién‘ation by th’é .

- producing party of any information as Confidential Infonnetion', then the parties will try first to " -

‘resolve such dispute on an informal basis before presenting the dispute to thc Court. In the event' o

' the parties fail to resolve such dispute mformally, the producmg party bears the burden of :.
o persuadmg the. Court that the mformatlon is in fact Conﬁdenttal | |
15."  No party shall be obhgated to challenge the propnety ofa Conﬁdentlal

desxgna‘uon, and a failure to do soshall not preclude a subsequent attack on the proprlety of such -

" designation. -




16. The receiving party shall maintain all Conﬁdentlal Informatron produced or
_ exchanged 1n this action or notes or other records regardmg the contents thereof in the custody

of outsrde counsel or those who have been desxgnated as Quahﬁed Persons under 1[ 4 above and
no partlal or complete coples thereof shall be retained by anyone else at any other locatlon than
.' such ofﬁces, except when bemg used by experts in connection w1th the Action, or at deposxtlons
_ unless otherwise authorized by stxpulatlon of the partres or by order of the Court |
| | 17 Upon Termination of the ACtion,each party shall within thhty [€)) da‘ysv' o
' assemble and return' to the supplying party, thh the cost of shippin‘g bor'ne by the supplymg |
: party, all Conﬁdentxal Informatlon Alternatrvely, at the option of the supplying party, the
recervmg party shall destroy all such matenals within th1rty (30) days of the Termmatron of the | :

Actlon and certlfy 1o the supplymg party that he orit has done so. |
o 18." Nothmg in this Order w1ll prejudlce any party from seekmg amendments thereto '
broadening or.restnctm'g the rights of access to and.use of Dlscovery .Matenal and’ Conﬁdentlal _
.Inforrnation; or other rnodiﬁcations - | - |

- : 19. All terms of this Protecttve Order apply to all docurnents and 1nformat10n

produced or dxsclosed by third parties who produce or dlsclose Dlscovery Matenal in the Actlon,
and such third parties may designate Dlscoyery Materlal produced by them as Conﬁdentlal )

pursuant to this Protective Or_der.

7




AGREED TO:

Attofneys|ffor. CoStar Group, Inc and Attornéys/Agh
CoStar Repilty Information, Inc.:.- =~ ./ /,

en & Héuéhéﬁ, Inc.

APPROVED AND SO ORDERED:

UNITED STATES DISTRICT JUDGE -




