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Burton W. Wiand, as Receiver, opposedckum Distressed Opportunities Fund |,
LP’s (“Fulcrum”) objection to the Court's determation of Claim Nunber 445 (the
“Objection”). Fulcrum sets forth the grounds fits Objection in its Memorandum of Law
in Support of its Objection to the ReceivePeoposed Treatment @flaim Number 445 (the
“Objection Memorandum”) (Doc. 1048). Significantly, these proceedings are governed by
equity, which includes treating sitarly situated investors alikeput Fulcrum admittedly

never investedn any Receivership Entity. Insteadulcrum is an investment fund that

acquired Claim Number 445 taim 445’) from another sophisticated, institutional,
investment professional that irsted in Arthur Nadel’s schemiegand Fulcrum'’s sole goal is
to profit from the scheme’s financial devagiatby speculating that what it paid for the
claim is substantially less than whhe Receiver’s efforts will yield.

Claim 445 was submitted by — and the inme=tt in the scheme underlying it was
made by — Canrol Finance Limiteddanrol”) as nominee for the account of two investment
funds: Genium Al Fund Series 1 Ltd. StandBadtfolio and Geniunfrading Company Ltd.
(collectively, “‘Genium”). SeeJt. Statement, Exs. C, E. On March 2, 2012, the Court
approved the Receiver’'s denial of that claisegDoc. 776), and on March 6, 2012, the

Receiver received an objection to the claim determination from Fulddurat(Ex. R). The

! See e.g, Quilling v. Trade Partners, Inc.2006 WL 3694629, *1 (W.D. Mich. 2006);
S.E.C. v. Homeland Commc'ns. Cor@2010 WL 2035326, *2 (S.D. Fla. 2010) (“[l]n
deciding what claims should be recognized and in what amounts, the fundamental principle
which emerges from case law is that anyrihation should be done equitably and fairly,
with similarly situated investorsr customers treated alike....”).

2 SeeJoint Statement Of Undisputed Factslafieg To Objection To Determination Of
Claim No. 445 at 20, Exs. N-QJ¢: Statement) (Doc. 1038).



Receiver then served a response to the @bjedetailing the reasms why Claim 445 should
remain denied.Seelt. Statement Ex. S@bjection Respons®. Specifically, the Receiver
explained the claim was properly denied becaudB: the claimant failed to comply with
claims procedures and deadlines because it submitted a deficient claim and then refused to
cure the deficiency; (2) the additional infornaattieventually provided to the Receiver in an
untimely fashion to try to cure still did not cure the deficiency; and (3) Genium was a
sophisticated institutional investment professional and it eltherinquiry or actual notice of
Nadel's fraud. Further, the Receiver explaitieat if the Court ultimately may allow Claim
445 in whole or in part, it should be equitaldubordinated to othenvestors’ claims.
Nothing in Fulcrum’s Objection Memandum warrants a different conclusion, and
consequently its Objection should be ovkduand Claim 445 should remain denied.

ARGUMENT
CLAIMANT BEARS THE BURDEN OF PROOF

Fulcrum argues the Receiver bears the hurdeproof of demonstrating both the
claim should remain denied and that it shouldsblordinated in the eveit is allowed. In
support, Fulcrum relies on Rule 3001(f) of thederal Rules of Bankruptcy Procedure and
two bankruptcy decisions. But this is aléeal equity receivership, not bankruptcy, and
Fulcrum ignores the ekipit language of the Proposed Otiien Procedure adopted by this
Court to govern this very type of dispute.n& this is an equityeceivership, bankruptcy
rules and decisions do not gover8ee Quilling v. Trade Partners, InQ007 WL 107669,
*1 (W.D. Mich. 2007) (“This proceeding is a fedéequity receiversh and the Bankruptcy

Code does not apply.”B.E.C. v. Forex Asset Mgmt LL242 F.3d 325, 332 (5th Cir. 2001)



(“[W]e need not rely on bankruptdaw for this non-bankruptcy case.’$,E.C. v. Sunwest
Mgmt., Inc, 2009 WL 3245879, *8 (D. Or. 2009) (“Federgludy receivershigourts are not
required to exercise bankruptppwers and nor to strictly ply bankruptcy law.”). Instead,
the burden of proof was addressed in tleedRver’s Motion to (1) Approve Determination
and Priority of Claims, (2) &bl Receivership Assets and Likies, (3) Approve Plan of
Distribution, and (4) EstablisObjection Procedure (th&€laims Determination Motion”)
(Doc. 675). Section V.A of that motion disathe Proposed Objection Procedure through
which the Court would review and reselvany outstanding objections to claim
determinations, and subsection “(h)” states tidte Claimant shall have the burden of
proof.” On March 2, 2013, the Court grathtdhat motion, finding t& Proposed Objection
Procedure was “logical, fairand reasonable,” and orderingathall objections to claim
determinations be presented to the caartaccordance with the Proposed Objection
Procedure (Doc. 776). In short, the Propo®bgection Procedure under which this dispute
has been presented to the Courte$athe burden of proof on Fulcrum.

Ultimately, the appropriatellacation of the burden of proof should not impact the
resolution of the Objection. The Receiver antcfum have filed the Joint Statement to set
forth the undisputed facts upon which the @bgn can be resolved, and for the reasons
discussed in this response (and in the Receiver's Objection Response) those facts establish
that Claim 445 should remain denied.

I. CLAIMANT DID NOT SUBMIT A COMPLIANT CLAIM BY THE

DEADLINE, AND IT REFUSED TO CURE THE DEFICIENCY IN THE
PROOF OF CLAIM FORM

In an April 21, 2010, Order (Doc. 391),ethCourt established a procedure to



administer claims and a Proof of Claim Fowhich required claimants to provide certain
specified information. The bar date féiing completed Proof of Claim Forms was
September 2, 2010Seedt. Statement { 8. On or about September 1, 2010, the Receiver
received a Proof of Claim Formoin Canrol claiming a loss of $1,195,000.(&ee id. Y10,

Ex. C. Inresponse fuestion 17 of the Proof @laim Form, Canrol indiated that it was its
“client’s decision to invest in this Fund,” b@anrol did not provide the name(s) of or any
other details about the clienid. Ex. C.

On February 8, 2011, the Receiver sent correspondence to Canrol identifying
deficiencies in the Proof of Claim Form.Seeid. § 11, Ex. D. Essentially, the
correspondence noted the investment underlydtgm 445 appeared to be a custodial
arrangement, and consequently Canrol neddegrovide informatiorabout the beneficial
owner or owners of the investmer8pecifically, the letter explained,

As this appears to be a custodial @ott, you must identify the beneficial
owner(s) of this account and any other jearivith an interesin this account

and specify the nature of each such person’s or entity’s interest. If the
beneficial owner(s) is an entity, you mpsovide the information requested in
guestion 3 of the Proof of Claim Form. riher, | require awriginal signature

of an authorized beneficial ownen the submitted Proof of Claim Form
certifying under penalty of perjury thtte information provided on the Proof

of Claim Form is true and corredor the beneficial owner(s) and the
[pertinent] ... account.

Alternatively, an officer ofthe Bank may provide a notarized
document attesting to the following: )(zhe identities of the beneficial
owner(s) of the [pertinent] ... account anty ather parties witlan interest in
the account; (2) the nature of the interest of each person or entity identified in
(2); (3) the beneficial owner(s) agreeattthe Exhibit A attached to the Proof
of Claim Form accurately reflects the amount of the investment and all
amounts received from that account and any other foecsived from the
Receivership Entities; (4) the beneficial owner(s) and/or any other interested
parties have not commenced any litigator other proceedys relating in any
way to his/her investment as specifiedquestion 12 othe Proof of Claim




Form; and (5) the beneficial owner(s) ardany other parties with an interest
in the [pertinent] ... account did not receive anything of value other than
money from any Receivership Entity at any point in time.

Id. Ex. D. The letter gave Canr@0 days to supplement itsdéf of Claim Form and warned
that “failure to provide the original signatusd an authorized beficial owner or the
notarized documentation requas{in the letter] ... may have an impact on your claiid.”

On or about March 11, 2011, Canrol subnditéerevised Proof of Claim Form which,
for the first time, stated that Canrol wadiag as nominee for the account of two Genium
investment funds.Seeid. Ex. E. However, in response Rvoof of Claim Form question 3,
which, in relevant part, sought the identity tbe persons or entities with an interest in
Genium, Canrol stated in the revised form t@&nium did “not intad to provide/disclose
the requested information’ld.

Fulcrum’s counsel, Kevin Eckhardt, later wedb the Receiver attempting to “cure”
the deficiency geeid. Ex. G), but he did so only (i) & he was informed by the Receiver
that the Receiver intended to deny Claim 4gé&e(d., 1 14, Ex. F) and (ii) on the condition
that the Receiver enter inboconfidentialityagreementsee id.{ 15, Ex. G). In response, on
June 28, 2011, the Receiver informed Mr. Eckhardt that Canrol had not complied with the
requirements for the submission of claims lelsthed by the Court, the time for submission
of additional information had long since padsand he would make a determination of
Claim 445 based upon the information available at that tfée=id., § 17, Ex. M.

On December 7, 2011, the Receiver filed Bllaims Determination Motion (Doc.
675). In relevant part, that motion recommeahdenial of Claim 445,»laining that Canrol

had failed and refused to prde requested information, whiovould have revealed the



beneficial owners of the invesent underlying the claim and aother party with an interest
in that investment. SeeClaims Determination Mot. at 23, Ex. G. As explained in that
motion, the refusal to provide the requestefbrmation impeded the Receiver from
determining whether Claim 445 should be @kal. On March 2, 2012, in relevant part the
Court entered an Order granting the Claims$eDaination Motion as itelates to Claim 445
(Doc. 776). Further, the Order directed amgimalant wishing to object to the determination
of a claim to submit a written objection tbe Receiver by March 27, 2012. On March 6,
2012, the Receiver received Fulcrum’s Objectleeelt. Statement § 24, Ex. R.

As noted above, the Proof of Claim Fornbsutted by Canrol required it to, among
other things, identify the beheial owner (or owners) of #hinvestment underlying Claim
445 and any other party claiming an intergstthe investment. This information was
requested from all similarly situated claimis, and it was important for several reasons,
including for allowing the Receiver to detema whether Claim 445 should be allowed.
Specifically, it was important for the determimatiof claims for sevetaeasons. First, the
same beneficial owner may have held multgdeounts with Receivership Entities, which in
turn would have required the accounts to betted” so that any profits in an account would
offset losses in another account. Second, tinefial owner could have received money
from Receivership Entities through transferatttvere not specificallyied to the purported
performance of the investment, such aghe form of “commissions” for referring other
investors. Third, a beneficial owner could have been an “insider” in the scheme or a
Receivership Entity, or otherwise in a positionrsaating a greater level of scrutiny, which

in turn would have impacted that beneficiner’s right to receivelistributions from the



Receivership estate. As discussed abovepéngnent information was not provided, and
that deficiency was identified in a February 8, 2011, letter from the Receiver to C8amol.
id. Ex. D. That letter asked Canrol to corrdat deficiency within thirty days, and warned
that failure to provideéhe requested information could impact the claim.

Although in response Canrol submitted a revised Proof of Claim Form, it did not
correct the noted deficiency. To the contrahg revised Proof of Claim Form stated that
Genium “[did] not intend to provideistlose the requested informationSee id.Ex. E. In
other words, Canrol (and Genium) unequivocadifused to comply with the Court-approved
procedures for submitting claims. This alone justified denial of Claim 445.

Three months later, and only after thecRiver informed Mr. Eckhardt that he
intended to deny Claim 445 because of the da&iy, Mr. Eckhardt offered to disclose the
list of beneficial owners of Genium on the cdmah the Receiver enténto a confidentiality
agreement.Seeid. Ex. G. Because of the public natwkthe receivership, the Receiver’'s
obligations to present matters to the Couamnd the burdens imped by confidentiality
agreements (especially if the Receiver wash&we different agreements with different
claimants), it was not feasible for the Receiveagree to any confidentiality limitations. As
a result, in a letter dated June 28, 2011, the Rec#erated to Mr. Eckhardt that Canrol had
failed to comply with the requirements established by court order for submitting claims, that
the deadline for submitting additional infaation had long since passed, and that the
Receiver would make a determination of Claim 445 based on the information available at
that time. Seeid. Ex. M. Only after the Receiverdd his Claims Determination Motion,

which in relevant part recommended denialCdim 445, was a purportdist of beneficial



owners of the investment underlying @ha445 finally providedo the Receiversge id 21,
Ex. P) — that list, however, is deficient addate the deficiendyas not been curéd.

Although Fulcrum attempts tminimize the significance of it<Canrol’s, or Genium’s
refusal to timely provide nessary information, in reality its a material and significant
failure to comply with the claims proceduresaddished by the Court. As an initial matter,
in these proceedings equity requires that sngilaituated investors be treated in a similar
fashion. See e.g, Quilling v. Trade Partners, Inc.2006 WL 3694629, *1 (W.D. Mich.
2006); Homeland Commc’ns. Corp2010 WL 2035326 at *2 (“[ljrdeciding what claims
should be recognized and in what amounts, fttndamental principle which emerges from
case law is that any distributiamould be done equitably andrig, with similarly situated
investors or customers treatatlke....”). To achieve thigprocedures and deadlines were
established to uniformly apply to all claimta. Canrol, Genium, and Fulcrum failed to
comply with those procedures and deadlinesthey offered no reason whatsoever why they

should be subjected to a different set of rulesn all other similarlysituated investors.

% The list purports to identifthe beneficial holders of th®enium investment funds which
invested in the scheme through Canrol: GenAintFund Series 1 Ltd. Standard Portfolio
and Genium Trading Company LtdSeeJt. Statement Ex. P. In reality, however, the list
does not cure the claim deficiency because ésdwt provide all (or necessarily any) of the
relevant information. First, the list onlyfeeences “Genium Al Fund Leveraged Portfolio”
and “Genium Al Fund Standarbrtfolio,” and makes no refaree to any purported interest
holder in Genium Trading Company Ltd. Sedpalthough the list purpisrto identify the
current beneficial owners of the “Genium fundseéither the list nor th®bjection states that
any of the listed beneficial owners was atsdeneficial owner at gnpoint in time from
when Genium invested in the scheme in thédie of 2008 until the schee collapsed in late
2008 and early 2009. Third, and even igngrithese deficienciesvith the list, no
verification (under penalty of pery as required by the Proof Claim Form, or otherwise)
was submitted to confirm the accuracy and cotepless of that list. As such, the Objection
should be overruled for this reason as well.



Notably, they unequivocally refused to comply with their obligations even after the Receiver
provided them an additional 30 days to seeeJdt. Statement Y 11, 12, Exs. D, E. These
deadlines and procedures are critical to brigdinality to the numbeand value of claims
asserted so determinations can be made asetsadistributed. Claimé here (1) failed to
comply with the obligation to provide recgied information by a deadline and (2) then
rejected the same opportunity provided to othienilarly situated claimants to provide the
information by an extended deadline. As such, the Objection is implicitly premised on a
belief that Claim 445 should be treated in afprential manner; one which differs from the
manner in which all other similarly situatethims were treated.Fulcrum, however, has
provided no justificatio for this, and none exists. Tlpgeferential treatment sought is
inconsistent with the equitable peiples that govern this proceedihg.Cunningham v.
Brown 265 U.S. 1, 13 (1924) (as among “equally innocent victims, equality is equity.”).

This Court recently underscored “the portance of establishing a fixed claims
process procedure in a receivership caseérwpresented with a similar request from a
claimant that sought to hawn untimely claim recognizedSeeOrder denying Motion of
Claimant Elendow LLC to ModifyOrder Disallowing Claim (Dacl002). In that instance, a

claimant served a Proof of Claim Form afthe bar date, and the Receiver wrote to the

* Aside from being inequitable, the relisbught by Fulcrum is problematic for another
reason. Fulcrum seeks to modify and supplement the information submitted for Claim 445
long after the claims bar datmd sustaining its Objection aatlowing the modification and
supplementation could undermine the finality ansloflite nature of the claims bar date. So,

for example, claimants holding allowed in partdenied claims could argue that they too
should be allowed to supplement and modifgirtisubmissions. Notably, one of the very
reasons that uniform deadlines and procedaresstablished, and claimants are required to
comply with them, is to avoid these exact same issues.



claimant requesting an explanation for the late submiSsidhe Court rejected claimant’s
request to allow the untimely claim, findirtgat doing so “would highly prejudice the
receivership.” The Court concluded theaiolant's circumstances were substantially
different from those of claimants whose lated claims were allowed after those claimants
provided in a timely fashion reasonabé&asons for missing the bar date. at 8. Finding
that the request lacked any exceptional circamsts other than an extremely late attempt to
challenge the denial of the claim, the Galenied the motion to recognize the claim.

The same considerations for denying thadtion apply here. Canrol received the
same opportunity to correct the deficiency inAteof of Claim Form as other claimants who
failed to provide requested information, and @hmiso was warned that failure to comply
could have a detrimental impact on its claiim response, unlike lbér claimants, Canrol
chose not to provide the requested informatioa affirmatively stated that it did not intend

to comply with the Receiver’s request. Not until almost a year dideFulcrum attempt to

correct the deficiency by providing informatido the Receiver, and significantly it did so

three weeks aftathe Receiver filed his Claims Detdmation Motion in which he disclosed

his recommendation that Claidd5 be denied. Notably, theformation Fulcrum provided

still did not cure the deficiencies and thegneen uncured. These facts undermine Fulcrum’s
characterization that timely amended Claim 445, and show the requested information was
not of a clerical or otherwise insignificant nagubut instead was important. In short, Claim

445 has been properly denied.

® That claimant asserted that he mailed paase to the Receiver’s letter approximately six
months after receiving it, but tlikeceiver never received a response.

10



II. GENIUM’S STATUS AS A PROFESSIONAL, INSTITUTIONAL INVESTOR
WARRANTED DENIAL OF ITS CLAIM

Even assumingrguendo (i) claimant’s failure to comply with its deadlines and
obligations with respect to the submission@&im 445 is ignored and (ii) the additional
information provided by Fulcrum cures thefidencies, the Objection still should be
overruled because the underlying holder of thestment — Genium kad actual or inquiry
notice of fraud, and thus it would be indégble to allow a claim based on Genium’s
investment. Specifically, Genium was a sopbated institutional investment professional
(seedt. Statement § 26) and, at a minimutmpdd have recognized #&ast some of the
numerous and easily discernible “red flagairrounding Arthur Nadel, the Receivership
Entities, and the purported irstenent opportunities underlying thetaim. In turn, it should
have conducted a diligent and reasonable investigation, which would have uncovered fraud
or, at a minimum, failed to ameliorate matte/ss a result, Genium was, at a minimum, on
inquiry notice of fraud. Importaly, this is the same treatmethe Receiver recommended,
and the Court adopted, for other ingional investment professionals.

District Courts sit as courts efquity over federal receivershipSee, e.g.S.E.C. v.
Elliott, 953 F.2d 1560, 1566 (11th Cit992). As such, the Counias “broad powers and
wide discretion” to fashion apppriate relief, including in devisg a plan for distribution of
receivership assetsSee, e.g., id.In resolving claims submitted in a claims process, courts
consider a wide variety of€tors with the ultimate goal dashioning an equitable system
that treats similarly situated claimants equal8ee, e.g., Homeland Commc’ns. Cpogf10
WL 2035326 at *2 (“[I]n deciding what claimshould be recognized and in what amounts,

the fundamental principle which emerges froase law is that anglistribution should be

11



done equitably and fairly, witkimilarly situated nvestors or customertreated alike....”)
(quotation omitted);Cunningham 265 U.S. at 13 (as among “equally innocent victims,
equality is equity”);Elliot, 953 F.2d at 1570 (same). Onensideration is whether the
claimant acted in “good faithdr, put differently, whether thelaimant knew or should have
known of fraud. See, e.g., SEC v. Megafund Cog&007 WL 1099640, *2 (N.D. Tex. 2007)
(claims disallowed because claimants did not show they acted in good faith).

In pertinent part, the caeept of good faith derives from fraudulent conveyance
statutes, including the Florida Uniform Fdadent Transfer Act, Fla. Stats. 88 726.1611
seq.(“FUFTA"). Under FUFTA, the Receiver may mer transfers for the benefit of the
Receivership estate that weredwaawith “actual intent to hindedelay, or defraud” creditors
(Fla. Stats. § 726.105(1)(a)), whichent is established as a matb¢ law when a transfer is
made during a Ponzi schem8ee, e.g.In re Christoy 2010 WL 4008191, *3 (Bankr. N.D.
Ga. 2010) (“Any transfers made during the cowfsa Ponzi scheme@apresumptively made
with intent to defraud.”);Wing v. Horn 2009 WL 2843342 at *4-5 (D. Utah 2009)
(“[IInference of fraudulent intent applies td &ransfers from a Ponzi scheme”; categorizing
transactions “is inconsistentith fraudulent tansfer law’s focusn the transferor”)Quilling
v. Schonsky247 Fed. App’x 583, 586 (5th Cir. 2007]T]ransfers made from a Ponzi
scheme are presumptively made witkent to defraud . . . .")arfield v. Byron436 F.3d
551, 558 (5th Cir. 2006) (same). FUFTA prowdmn affirmative defense, however, under
which the Receiver may not recover a transfahéf transferee can demonstrate: (1) that it
received the transfer in “good faith” and (2athit provided reasonably equivalent value for

the transfer.SeeFla. Stats. 88 726.109(1), (2)(b).

12



Consistent with this equitée principal that claimastwho cannot satisfy the good
faith standard should have their claimsnige, in his “clawback” lawsuits against
sophisticated investors who kmer should have known of fua, the Receiver has tailored
his FUFTA claims to requirednbse defendants to show they satisfied the good faith standard.
See, e.g.Wiand, as Receiver v. Buhlfase No. 8:10-cv-00075-T-17MAP (M.D. Fla.)
Wiand, as Receiver v. EFG Bank et 8110-cv-00241-T-17MAP (M.D. Fla.). Specifically,
rather than presuming those defendantedadh good faith, the Receiver has sought to
recover_alltransfers received by them from Nadefcheme, thus requiring them to prove,
inter alia, their respective goodith before being allowed todlep an amount of distributions
equivalent to their pncipal investment. See, e.g., Forte2010 WL 939042 at *6 (“If a
winning investor should have knowhis] or her investment vgatoo good to be true,’ the
court will void the return of principal tdhat investor. That principal will then be
redistributedpro ratato all defrauded investors.”).

Just as “winning” investord.€., investors who received more than they invested, or
so-called “False Profits”) who naot satisfy the good faitstandard are not entitled to retain
any distributions they reoeed under FUFTA, it would benequitable to distribute
Receivership assets based on investments madwestors, like Genium, that cannot satisfy
the good faith standardsee CFTC v. PrivateFX Global Qrig011 WL 888051, *9-10 (S.D.
Tex. 2011) (“Sitting in equity, #n district court is a courdf conscience.”) (quotations
omitted);S.E.C. v. Sunwest Mgmt., In2009 WL 3245879, *9 (D. O2009) (“In approving
a plan of distribution in an SEC receivepsitase, the court must determine the most

equitable distribution result for atlaimants, including investors.”"Megafund Corp.2007

13



WL 1099640 at *2 (overruling objection to matyate’s recommendation that claim be
denied due to claimant’s lack of good faith).

Good faith is an objective standar&ee Terry v. Juned32 F. Supp. 2d 635, 641
(W.D. Va. 2006). “The relevant inquiry shat the transferee dagjtively knew or should
have known instead of examining the trameé’s actual knowledge from a subjective
standpoint.” See Quilling v. Stark 2007 WL 415351, *3 (N.D. Tex. 2007). “[l]f the
circumstances would place a reasonable peosomquiry notice of a debtor’s fraudulent
purpose, andiligentinquiry would have disavered the fraudulent purpose, then the transfer
is fraudulent.” In re World Vision Entertainment, In@275 B.R. 641, 659 (Bankr. M.D. Fla.
2002). “Importantly, a transferee may not ramaillfully ignorant of facts which would
cause it to be on notice of alder’s fraudulent purpose, andeth put on ‘blinders’ prior to
entering into transactions with the debtor atadm the benefit of [the good faith defense].”
Id. (internal citations and quotations omitted). In turn, a diligent inquiry “must ameliorate
the issues that placed the transferee on inquotice in the first place” and cannot consist of
merely inquiring with thdransferor abouthe suspiciousircumstancesin re Bayou Group
396 B.R. 810, 846 (Bankr. S.D.N.Y. 2008). In short, if an investor's reasonable conduct
would have revealed any questions or comeeabout any Receivership Entity or Nadel or
anyone else associated with ecRivership Entity, that investcould not have acted in good
faith unless it subsequentlyprducted a diligent and reasofeinquiry which ameliorated
those questions or concerns. Without sfgitng these obligations, the investor was on
inquiry notice of fraud.

As noted above, Genium was a sophisticatetitutional investment professional,

14



and it was experienced and knowledgeable almwetsting, reasonable investment practices,
and realistic investment performance. Hadcted in a manner &h was reasonable and
diligent for its sophistication, experience, dmbwledge, it would have easily discovered or
recognized red flags, which in turn wouldvkarequired it to furtheinvestigate Nadel,
Receivership Entities, and the purported investt opportunity. Had it complied with these
obligations, Genium would haveadily discovered fraudulenbnduct. Given the numerous
and easily discoverable red flagsenium did not act in good faith.See, e.g.In re
Pearlman 440 B.R. 569, 577 (Bankr. M.D. Fla. 201®r(tlers to Ponzi scheme that ignored
red flags did not act in good faith},E.C. v. Basic Energy & Affiliated Re873 F.3d 657,
660 (6th Cir. 2001) (affirming distribution pldhat prohibited defendants from recovering at
all, and reduced recovery of employees baseléw#l of involvement in fraudulent scheme).

Here, the red flags were numerous andlealscoverable. For example, before
perpetrating the scheme,

. Nadel had been disbarred frometpractice of law in New York

State for engaging in “dishonesty, fraud, deceit and

misrepresentation” by misusing mgnthat had been deposited in
his escrow account.

That determination was made in a published opiniSeeJt. Statement { 27. Further, the
following relevant information was in the pitlrecords of Sarasota County — the same

county in which Nadel, the Hedge Funds, andaat all other Receivership Entities were

based:

. Nadel had at least eight money@gments entered against him in
Sarasota County courts foiltae to pay amounts owedd( { 28);
and

. Nadel had gone through a divorae which in publicly filed

15



documents he: was alleged to have defrauded “numerous
individuals and/or businessesswore he was a “self employed”
“‘musician” and later unemployethad monthly gross income of
$889.00 and later none, had mowpteikpenses of $2,894.00, had
total assets of $1,650.00 and tad¢ only $1,000.00, and had total
liabilities of $129,075.00; and he hatrwise represented to the
court that he was “financiallympoverished” and had “no assets,
no liquidity, no money in the bank, and no resources of any kind”
(Id. 1191 29-30).

There were also many other red flags directiynected to the Hedge Funds, including the

following:

. The consistently high reported ratg#fsreturn, including the fact that
marketing materials showed thedde Funds never reported a single
guarter with a negative return andyhhd five months of reportedly
negative returns over the span of almost ten years, and those months
were barely negative;

o For the nearly 8 years during whid/alhalla Investment Partners,
L.P., was in existence beforeetlinvestment underlying this case,
that fund only reported 4 monthgith a negativereturn (and the
biggest decline was only -1.30%)ir-contrast, the S&P index had
42 months of negative returns during the same period;

. Marketing materials and statememsent to Canrol/Genium showed
the Hedge Funds reported unusudilgh investment returns - for
example, they reported yieltbetween 11.43% and 55.12% per year,
and in most years between 20% and 50%;

. The Hedge Funds’ reported returnsrevéamplausible in light of the
types of securities and tradingagegy that Nadel purportedly used;

. The Hedge Funds were not audited;

. Nadel had no previous expergnas an investment adviser;

. The Hedge Funds did not employ the types of professionals with
appropriate skills and experienceeded to operate a successful

hedge fund,;

. The Hedge Funds purported to be aped in an identical manner, to
have identical trading strategiemd to trade securities collectively
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through a master trading platformach of which raised integration
issues and violations of fedérsecurities laws, including the 100-
investor limit imposed by Section 3(c)(1) of the Investment
Company Act of 1940 for exemption from registration;

As the Hedge Funds’ marketing materials and the statements
Canrol/Genium received showed, even though the various Hedge
Funds purportedly had the same isiveent strategy, their purported
rates of return differed,

Nadel was not registered as amvestment adviser under the
Investment Advisers Act of 1940 even though the exemptions from
registration were not salied as a result o number of factors,
including the manner in which ing®rs were solicited and the way
Nadel was represented to the investing public;

The Hedge Fund offerings weretnmegistered undethe Securities
Act of 1933 even though the exetigms from registration were not
satisfied as a result of a numberfattors, including the manner in
which investors were solicited, thdedge Funds’ integration issue,
and the presence of unaccredited investors;

The Hedge Funds were not regigtd as investment companies
under the Investment Company Act of 1940 even though the
exemptions from registration were not satisfied as a result of a
number of factors, including ¢hHedge Funds’ integration issue
noted above, the nature of the investors, and the manner in which
investors were solicited; and

The Hedge Funds’ purported accountant had been misidentified as a
“CPA” - in reality, his license hatleen “null and val” since 1989.
Further, he had been the subjectafinvestigation and a cease and
desist notice from state regulatdes improperly identifying himself

as a CPA, all of which information was publicly availabte { 31).

Because Genium would have discovered flags had it acted in a reasonable and

diligent manner, it was on inquiry notice of fraubh re Old Naples Secs., In@11 B.R. at

612-13;In re Manhattan Inv. Fund Ltd 397 B.R. 1, 23 (S.D.N. 2007) (sophisticated

claimant cannot claim ignorance to supptetargument that it acted in good faith);re M

& L Business Machine Co84 F.3d at 1330, 1339 (10th Ci996) (experienced investor
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should have realized excessi@enual returns as a red flagnd acted in accordance with
such information). In short, Claim 445 shoudtnain denied also because Genium failed to
act in good faith and thus it woul# inequitable to distributeny Receivership assets based
on Genium’s investment. As such, also fas tieason the Objection should be overruled.

Although Fulcrum claims the Receiver’'s position “has no basis in law,” the above
citations show that is not accurate. Furthe@ asurt of equity presiding over these matters,
the Court has “broad powers and wide disorétito fashion appropriate relief, including in
devising a plan for distribution of receivership assé&tiott, 953 F.2d at 1566. As such, the
Court may consider a wide variety of factors with the ultimate goal of fashioning an
equitable system that treats similarly situated claimants equdlige, e.g., Homeland
Commc’ns. Corp.2010 WL 2035326 at *2 (“[IJn decidinghat claims should be recognized
and in what amounts, the fundamental prireiplhich emerges fromase law is that any
distribution should be done etpily and fairly, with simildy situated investors or
customers treated alike....”). Here, Genminstatus as a sophisticated institutional
investment professional, alongtivits experience and knowledgeinvestments, reasonable
investment practices, and realistic investmgetformance warrants treatment in a manner
different than far less sophisticated individiralestors. In short, Claim 445 should remain
denied also because Genium fdi® act in good faith and thuswould be inequitable to
distribute any Receivership assbtsed on Genium’s investment.

V. EVEN IF CLAIM 445 IS ALLOWED, EQUITY REQUIRES THAT IT BE
SUBORDINATED TO CLAIMS OF NON-INSTITUTIONAL INVESTORS

Even assuming both the Proof of Claim Fateficiencies and Genium’s status as an

institutional investment professional arenéged, and Claim 445 is allowed, in terms of
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priority the claim should be equitabsubordinated to bClass 1 Claim§. As such, if the
Objection is sustained and Claim 445 is alloweamy part, it should only be paid after all
allowed amounts of all Class 1 Claims are paid in full.

Plans of distribution ofeceivership assets wctims of a scheme are governed by the
fundamental principle that thegn should be equitable and treanilarly-situated investors
alike. U.S. v. Petters2011 WL 281031, *7 (D. Minn. 2011). The power afforded to a
district court supervising an equity receilepsincludes the authority to subordinate the
claims of certain investors to ensure equal treatm8ri.C. v. Wealth Mgmt. LL.628 F.3d
323, 333 (7th Cir. 2010). “Subordination is ajugable power and is therefore governed by
equitable principles.” In re Westgate Cal. Corp642 F.2d 1174, 1177 (9th Cir. 1981).
“Equitable subordination does not deal with theéstence or non-exigtee of the debt, but
rather involves the question of order of paymenit?’re Lockwood,14 B.R. 374, 380-81
(Bankr. E.D.N.Y. 1981). “The fundamental aim of equitable subordination is to undo or
offset any inequality in the claim positioof a creditor that Wl produce injustice or
unfairness to other creditors...ld. (internal quotations omitted).

Here, investors holding Class 1 Claims weoé sophisticated institutional investment
professionals like Genium with the skill, exigsce, knowledge, and resources available to
Genium for conducting reasonable due diligerBecause of its failurto act in a reasonable
manner, Genium failed to identify (or, evemorse, ignored) a multitude of red flags and to

satisfy its diligence obligations. Had it attappropriatelyjt would have uncovered fraud

6 “Class 1 Claim$ consist of all allowed and allowed in part claims submitted by

investors in the scheme underlying this mat&eeClaims Determination Mot. at 34.
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or, at a minimum, failed to ameliorate concerds a result, Genium was, at a minimum, on
inquiry notice of fraud, and placing Geniwn par with claimants holding Class 1 Claims
would be inequitable.See 80 Nassau Assocs. V. Crossland Fed. Sav, BaakB.R. 832,
837 (Bankr. S.D.N.Y. 1994) (even if ineguta conduct may be lawful, it can still shock
good conscience and give rise to claim fguieable subordination) (quotations omitted).
Indeed, in other proceedingsvolving distributionsto victims of investment fraud,
courts have treated individual investors in afprential manner as compared to institutional
investors. As Fulcrum acknowledges, thigliial District recetly adopted a similar
approach in ordering that proceeds obtained fadirfeiture money judgment arising from a

massive Ponzi scheme be returned to victiwigh priority given to compensate individual

investors fully prior to compensating institutional investor$).S. v. PearimanCase No.

6:07-cr-00097-GKS-DAB, Forfeiture Money JudgméM.D. Fla. 2008) (emphasis added).
As such, even assumiagguendoClaim 445 was allowed, it notieless should be equitably
subordinated to all Class 1 Claims and bi&l mmly after all allowed amounts for Class 1
Claims are paid in full.

CONCLUSION

For the foregoing reasons, the Receiver eefplly requests that the Court overrule
Fulcrum’s Objection and affirm the determiiat that Claim Numbe#d45 should be denied
so that the $439,162.50 the Receiver has reserved for this claim can be distributed to
investors who complied with their obligationsartimely fashion and are not here to profit
like Fulcrum. In the alternative, to the extémat Claim 445 is allowed (in whole or in part),

it should be subordinatdd all Class 1 Claims.
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