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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V.

ARTHUR NADEL,
SCOOP CAPITAL, LLC,
SCOOP MANAGEMENT, INC.,

Defendants. CASE NO.: 8:09-cv-0087-T-26TBM

SCOOP REAL ESTATE, L.P.,

VALHALLA INVESTMENT PARTNERS, L.P.,
VALHALLA MANAGEMENT, INC.,
VICTORY IRA FUND, LTD,

VICTORY FUND, LTD,

VIKING IRA FUND, LLC,

VIKING FUND, LLC, AND

VIKING MANAGEMENT, LLC.

ReliefDefendants.
/

THE RECEIVER’S UNO PPOSED MOTION FOR
PERMISSION TO PROSECUTE APPEAL

Burton W. Wiand, as Receiver (thRéceiver) for Valhalla Investment Partners,
L.P.; Viking Fund, LLC; Viking IRA Fund, LLCVictory Fund, Ltd.; Victory IRA Fund,
Ltd.; and Scoop Real EstateP. (collectively, the Hedge Funds$), moves this Court for
permission to proceed with an appeal regaydinal orders entered by the Honorable James
D. Whittemore on February 9, 2015Wiand, as Receiver v. Wells Fargo Bank, NGase

No. 8:12-cv-557-JDW-EAJ (M.D. Fla.) (th&\ells Fargo Litigation”) (SeeDkts. 21 (Order
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denying remand) and 325 (Order granting sumymadgment against the Receiver)). The
pertinent Orders are attahas Exhibits A and B.
ARGUMENT

“It is a well-established rule that as afficer of the court, ‘a receiver may not
ordinarily appeal without first obtaining #nority from his creatqrthe court appointing
him.” Holland v. Sterling Enters., In@77 F.2d 1288, 1291-92 (7th Cir, 1985) (quoting
Hatten v. Rosel56 F.2d 464, 468 (10th Cir. 1946).

The Receiver originally filed his compté against Defendants Wells Fargo Bank,
N.A. (“Wells Fargd’ or “the Bank”) and Timothy Ryan Best Best') in the Circuit Court
for the Twelfth Judicial Circwiiin Sarasota County.

The Bank removed the action to this Gaamd the Receiver moved to remand to
Sarasota County. The Court denied the Receiver’'s motion for remand. (Wells Fargo
Litigation at Dkt. 21). As illustrated below, in the Order denying the Receiver's motion for
remand (Order Denying Remand’), Judge Whittemore found thégderal jurisdiction was
proper because he concluded G@urt specifically directethe Receiver to commence the
Wells Fargo Litigation.

The Bank Accounts. The record evidence shows that, during the period in which
Arthur Nadel operated his fraudulent satee he opened and controlled several bank
accounts at SouthTrust Bank and its succégsmhovia Bank, N.A. and used the accounts
to divert Hedge Fund monies in furtherancdigfscheme, all withduhe knowledge of the
investors. This included Nal's opening of two personal ammts which he titled as Nadel

D/B/A Valhalla Investmentand Nadel D/B/A Viking Fund, spectively. These accounts



were personal accounts of Naded he titled them to mimithe names of two Hedge Funds
for which he had no authority to open comeraccounts, and he used the accounts to
perpetrate his scheme. Nadel even fraudyledéntified each of the relevant two Hedge
Funds as sole proprietorships in the accapaning documents even though in reality the
Hedge Funds were separate corporate entifiée Bank’s policies and procedures did not
require Nadel to present any documentation &stabg that he was authorized to open any
account on behalf of those two Hedge Funds -- sisch certificate cduthority or corporate
resolution -- much less that had any authority or basis to@ppersonal accounts titled to
mimic the names of those two Hedge Funds — sisdiictitious name registrations,. Rather,
the Bank only required that Nadel present a disMarense. Nadel used these accounts to
commingle and launder money in orde satisfy redemptions.

The Bank Invested In The SchemeNadel not only used Wells Fargo bank
accounts to perpetrate his scheme, but the Banlally invested in two of the Hedge Funds:
Viking Fund, LLC and Scoop Real Estate, LIPreceived the Private Placement
Memoranda, Executive Summaries for these Hedge Funds, which included purported
historical returns for each of the Hedge Fusldswing they never haalnegative quarter and
yet described an investment strategy thalaoot possibly achieve such performance;
conducted monthly analyses of the Hedge Fupeldormances yet apparently failed to
recognize the too-good-to-be-trperported returns, and itsexfs were in contact with
Viking Fund director Chris Moody. After tHgank learned that there were no audited
financial statements for these Hedge Futits jnvestments were redeemed—just months

before Nadel's Ponzi scheme inevitably collapsed.



The District Court’s Orders. In the Order granting summary judgment against the
Receiver (Summary Judgment Order’), the Court correctlydund that the Bank invested
in two of the Hedge Funds: Viking Fund, Lla®d Scoop Real Estate, L.P. However, in
spite of this finding, the Orddurther concluded that: (1) th&efendant had no legal duty to
comply with banking industry standards; é2)a matter of law, the Defendant satisfied
FUFTA's affirmative defense of “good faith”; dr{3) as a matter of law, the Defendant was
not unjustly enriched.

As discussed more in depth below, trecBiver believes the conclusions reached in
both Orders are erroneouBirst, the Order Denying Remandsinterprets this Court’s
Orders Reappointing the Receiver and the Ordantgrg leave to retain counsel to represent
the Receiver in the Wells Fargo Litigation, nettlof which “directed’the Receiver to sue
Wells Fargo, and it also misconstrues 28 U.S.C. 81348. Second, the Summary Judgment
Order, among other things, misinterpretsvatd legal authoritynd failed to properly
consider the impact on the Receiver’s claohthe Bank’s investment in the scheme,
including this Court’s earliedetermination that institutionalvestors, such as the Bank,
were on inquiry notice of Nadel's frauseeDkt. 1061).

The Order Denying Remand

The Order Denying Remand concluded that fddarediction existed under 28 U.S.C. §
1348, which provides:

The district courts shall have originatisdiction of any civil action commenced
by the United Statesr by direction of any officer thereof, against any national
banking association, any civil action to wind up the affairs of any such
association, and any action by a banking assioti established in the district for
which the court is held, under chapter 2 of Title 12, to enjoin the Comptroller of



the Currency, or any receiver acting undhs direction, as provided by such
chapter.

(emphasis supplied). Specifioglthe Order Denying Remandrcluded that that there was
“little question that this don was commenced by directiohJudge Lazzara.” Order
Denying Remand at p. 3. The Court reasonat] tiy virtue of the Order Reappointing the
Receivet, which “authorized, empowered and diezttthe Receiver to “[l]nstitute such
actions and legal proceedings on behathefReceivership Entities...” and the Order
granting the Receiver’'s Motion for Leave tot&a the James Hoyer Law Firm to Pursue
Claims Against Wachovia Bank, Al. N/K/A Wells Fargo Bank, N.A&, this Court directed
the Receiver to initiate the Wells Fargo Litigation.

The Order Reappointing the Receiver, howekerely provides broad directions to
the Receiver to investigate and take whateactions are necessary on behalf of the
Receivership Entities. It does not direct thedteer to sue any party in particular and did
not reference Wells Fargo at all. The QrBenying Remand conflates a broad directive to
investigate and pursue claims with a specifaeoito commence litigation against a specific
entity.

Furthermore, the Order Reappointing the Receiver was issued on September 23, 2010
— months before the Receiver determined that the Wells Fargo Litigation was necessary, and
a year-and-a-half before the Receiver initidiiee case against Wells Fargo in February
2012. Therefore, logic dictatésat this Court could not hawkrected the Receiver to sue

Wells Fargo in September 2010.

! SeeDkt. 493.
2 SeeDkt. 696.



Lastly, the Receiver respectfully submits that the Order Denying Remand
misinterprets this Court’s Order granting Heave to retain James, Hoyer, Newcomer &
Smiljanich, P.A. (James Hoyer). Of note, this Court waconsidering the Receiver’s
motion to retain counsel and approve thatmgency fee arrangement, not a motion to
approve his determination to gue claims against the Bank.

Motions for leave to retaiprofessionals are commonplace in receivership actions and
the Receiver has filed other sutiotions in this ReceiversHip These motions do not
request, and the Orders granting them dacoatain, a directive to the Receiver to
commence litigation against a defendant, and tlite@ralso are not judicial endorsement of
the contemplated action. Rather, the Ordeneip@pprove prior tanitiating litigation (i)
the Receiver’s retention of a specific law fiamd (ii) the billing structure under which that
law firm will be compensated in accordaneigh Paragraph of the Order Reappointing
ReceiverSee Saga Bay Gardens Condominium Associationy Ifkor App’t of Blanket
Receiver127 So.3d 800, 802 at n. 2 (Fla. 3DCA 2013)Wituld be in théest interests of
both receivers and attorneys for the receiveaftiain court approval for to retaining legal
services.”)see also Creative Prop. Mgmt., Inc.Gen. Elec. Credit Corp. of G814 So.2d
807, 808 (Fla. 3d DCA 1975) (recogimg that “the better practe would be for the receiver
to obtain approval of the court prior to thegaging of counsel and rendition of services by
him,” even though such appral is not required)cfting Lewis v. Gramil Corp 94 So.2d

174, 177 (Fla.1957)). The Receiver believes JMigdtemore erred in construing the Order

3See e.g., S.E.C.v. Arthur Nadel, et @ase No. 8:09-cv-87-RAL-TBNDkt. 174) (appoving Receiver’s
motion to retain the law firm of Johnson, Pope, Bokor, Ruppel & Burns, LLP, on a contirgpesisyor the
limited purpose of pursuing clas by the entities in Receiverslagainst Holland & Knight, LLP).



authorizing him to retain counsel for the Wéllsrgo Litigation as a directive from the Court
to sue the Bank.

The Summary Judgment Order

The Receiver also believes the Summaggiment Order is likewise erroneous for
several reasons. First, brecludes that the Bank had no duty under Florida law to comply
with standards in the banking industry. ThiBng directly contradits Judge Whittemore’s
numerous previous legal determinations,thatler Florida law, #nBank owed duties of
care to both customer andn-customer Hedge FundSegWells Fargo Litigation at Dkt.

37, p. 4 (“Contrary to Defendants’ argumetitgse funds were Wachovia customers, to
whom a duty was owed”see also Idat Dkt. 77, p.10 (“The Receiver states a claim for
negligence on behalf of the customer hedge fundst Dkt. 212, p. 10 (“Not only does
Florida common law dictate the impositionaotiuty on Wachovia, btle Fifth Circuit’s
Chaneyexception does, as well....Nadel’s creatbf a shadow account in the name of
Viking Fund is but one of many allegationgpporting the imposition of a legal duty on
Wachovia.”)ld. at Dkt. 221, p. 9 (denying Bank’s mati to strike Receiver’s banking expert
because her “testimony is relevant to estabiiglihe applicable standard of care for the
negligence claims and will assisetjury in that respect.”)).

Second, the Summary Judgménrtler's FUFTA analysis applied a wrong standard
for evaluating the Bank’s “good faith” defengethe Receiver's FUFTA claims and did not
consider relevant record evidence — had JWibétemore performed the proper analysis, he,
like the Honorable Richard Lazzamaould have concluded thdtat institutional investors

like the Bank were on inquingotice of Nadel's fraudSeeDkt. 1061 at 12 (“[m]any red



flags were waiving in 2008” and “there is doubt that institutional investors...were placed
on inquiry notice and cannot sh@eod faith.”). This issues highly relevant not only
because the Receiver asserted FUFTA clamsbecause the Bank’s inquiry notice of
Nadel’s fraud had ramifications for the Baskluty under the Receivg negligence claims
which Judge Whittemore did not consideseeWiand v. Waxenber@11l F.Supp.2d 1299,
1319 (M.D. Fla. 2009)Test is whether the transfereeathknowledge of such facts or
circumstances as would have induced annailly prudent person to make inquiry, and
which inquiry, if made witheasonable diligence, would have led to the discovery of the
[transferor's] fraudulent purpose.Jge alsdn re World Vision Entm't In¢275 B.R. 641,
659 (Bankr. M.D. Fla. 2002) (“transferee mayt remain willfully ignorant of facts which
would cause it to be on notice of a debtoesiftulent purpose.”). In short, one important
aspect of the Receiver’'s appeal will focus omfédct that, in relevant part, while Judge
Whittemore’s Summary Judgment Order reliedlesively on its conclusion that the Bank
had no duty to monitor Nadel’s and thedge Funds’ accounts at the Bank, it nowhere
considered the impact on the Bank’s duty and equent liability from the fact that the Bank
was, at minimum, on inquiry notice of fratrdm the Bank’s investment in the scheme.
The Receiver believes that, in light of #éntire universe of facts, the Bank had a duty
to comply with banking industry standards,ang other duties, andahit cannot satisfy
FUFTA'’s good faith requirement when it:)(dllowed Nadel to open personal accounts
clearly titled as “d/b/a” some of the Hedgenids without verifying hiquthority to open the
accounts, or to divert investor monies into thé®) received the transfs in violation of the

standards of care within the banking industry &) invested in both Scoop Real Estate and



Viking Fund. The Receiver asserts that thil lae an issue of first impression for the
Eleventh Circuit because the cases citathenSummary Judgment Order are distinguishable
from this case, where the Bank had a lengthgticmship with Nadel, issued loans to his
entities (including Scoop ReBktate) and invested in the Hedge Funds. The Receiver
further contends that Nadel's fraudulenttame could not have worked without the Bank,
that Wells Fargo bears legal responsibility tlee losses to the Hedge Funds, and that an
appeal of Judge Whittemore’s Orders is meritorious.

Retention Of James Hoyer To Pursue AppealThe Receiver intends to retain
James Hoyer to litigate th@peal. Because James Hoyer espnted the Receiver since the
beginning of the Wells Fargo Litigation, its atteyts are familiar with the facts, issues, and
legal theories underlying the case. As stich,Receiver believes it will be significantly
more economical to retain James Hoyer toesgent him on the appdakn it would be to
retain separate counsel, who webhlave to spend valuable Receivership resources in order to
gain sufficient understanding of the complexitiéshis case. James Hoyer has agreed to be
compensated on an hourly fee basis at natésh are identical tthose charged by the
Receiver’s primary counsel, Wiand Guerra King P.L. As part of this compensation
arrangement, the Receiver and James Hoyer &grned that, shoulddiReceiver's appeal
be successful, and the Wells Fargo Litigation result in either a favorable jury verdict or
settlement, any contingency fee it is awardeldilve offset by the hourly fees it will have

been paid to represent tReceiver in the appeal.



CONCLUSION

For the foregoing reasons, the Receivereetplly requests the Court to grant him

permission to prosecute an appeal ef@rders in the Wells Fargo Litigation.

LOCAL RULE 3.01(q) CERTIFICATION

Counsel for the Receiver has conferred witkinsel for the Securities and Exchange

Commission and is authorizéal represent to the Courtahthis motion is unopposed.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on March 10, 2015, | elechically filed the foregoing

with the Clerk of the Court by using the CM/ECF system.

Dated: March 10, 2015 AMES, HOYER, NEWCOMER&

SVILJANICH, P.A.

[s/ Terry A. Smiljanich

Terry A. Smiljanich, Esq. (FBN 145349)
One Urban Centre, Suite 550

4830W. KennedyBIvd.

TampaFL 33609
Telephong(813)397-2300
Facsimile(813)397-2310
E-Mail:tsmiljanich@jameshoyer.com
Counsel for Receiver, Burton W. Wiand
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