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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V.

ARTHUR NADEL,
SCOOP CAPITAL, LLC,
SCOOP MANAGEMENT, INC.,

Defendants. CASE NO.: 8:09-cv-0087-T-26TBM

SCOOP REAL ESTATE, L.P,,

VALHALLA INVESTMENT PARTNERS, L.P.,
VALHALLA MANAGEMENT, INC.,
VICTORY IRA FUND, LTD,

VICTORY FUND, LTD,

VIKING IRA FUND, LLC,

VIKING FUND, LLC, AND

VIKING MANAGEMENT, LLC.

Relief Defendants.
/

RECEIVER’S MOTION (I) FOR DETERMINATION THAT WELLS FARGO
BANK, N.A.’S FAILURE TO COMPLY WITH THIS COURT'S CLAIMS
ADMINISTRATION PROCESS EXTINGUISHED ITS PURPORTED
INTERESTS IN RECEIVERSHIP PROPERTIES, AND (Il) FOR RELEASE OF
PROCEEDS OF SALE OF SARASOTA PROPERTY.

Burton W. Wiand, as Receiver (the “Receiyefor Valhalla Investment Partners,
L.P. (*Valhalla Investment”); VikingFund, LLC (“Viking Fund”); Viking IRA Fund,
LLC, (“Viking IRA Fund”); Victory Fund, Ld. (*Victory Fund”); Victory IRA Fund,
Ltd. (“Victory IRA Fund”); and Scoop ReaEstate, LP (“Scoop Real Estate”)

(collectively, the “Hedge Funds”) respectfuflies this Motion (I) For Determination that
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Wells Fargo Bank, N.A.’s Failureo Comply with this @urt's Claims Administration
Process Extinguished Its Purported Inteyast Receivership Properties, and (ll) For
Release of Proceeds of Sale of Sarasota Property (“Motion”).

In relevant part, Wells Fargo Bank, N*A(“Wells Fargo” or “the Bank”)
identifies itself as follows: (1) a secondiguity secured lender with respect to the
approximately 420 acres held by the ReceiveBuncombe and McDowell counties,
North Carolina (“Laurel Mountai Property”) and (2) a loan rsg&cer on a first priority
secured loan held by Bank of America (89 and a second priity secured lender on
former Receivership property located at 464lden Gate Point, Unit 703, Sarasota,
Florida (the “Sarasota Property”) (collectiyelthe Properties”). The Receiver sold the
Sarasota PropertyséeDocs. 1175 and 1177) and any interests Wells Fargo had in it were
transferred to the proceeds of the sale until resolution by the Court. The Laurel Mountain
Property currently remains an asset of Beceivership. This Motion relates to these
Properties and loans.

Wells Fargo never submitted a claim related to either of the Properties. As
demonstrated below, in April 2011—months after this Court’'s Claims Bar Date—the
Receiver provided the Bank an opportunity to sitilanbelated Proof aflaim, and that if

it believed there were circumstances justifyitgyfailure to submit a timely claim, the

! The parties previously briefed this matter (see D848, 755, 762) but the Court deferred ruling pending
resolution ofWiand v. Wells Fargo Bank, N,2et al Case No. 8:12-cv-55K1.D. Fla.) (See Doc. 955).

That matter is pending before the Eleventh Circui€of Appeals on the Reear’'s appeal of summary
judgment in favor of Wells FargoSée Burton Wiand v. Wells Fargo Bank N@ase No. 15-10968-CC

(11th Cir.)). However, the Receiver respectfully beliethegt in light of opiniongecently issued by this

Court barring purported secured and unsecured creditors who failed to timely file proofs ofrataim
recovering from the Receivership Estate, the resuthefReceiver’'s appeal will not impact the narrow
range of procedural arguments relevant to this Motion. Consequently, the Receiver submits that these
limited issues are now ripe for adjudication.

> Wells Fargo Bank, N.Ais successor-in-interegt Wachovia Bank, N.A.



Receiver would consider them. Wells Fargo refused to respond to the Receiver’s
instructions. Instead, the Bank moved for gedwination by this Court that the filing of
proofs of claim is not necessary to presenaussl creditors’ state law security interests

in, and claims against, collag in the Receiver’s possessiam,in the alternative, leave

to file late claims pursuant to Federal Rule of Civil Procedure 60(b) (“Motion for
Determination”) (Doc. 740).

Wells Fargo’s obstinacy on this matter has frustrated the Receiver’s attempts to
dispose of the Properties. Although the Court previously deferred ruling on the Motion
for Determination, the pending appeal of theéteer’'s case against Wells Fargo will not
impact the arguments for denial made iis thotion. Accordinglythe Receiver brings
this Motion to resolve some outstanding isss@s$hat he can proceed with selling and
distributing Receivership asseétsmove closer towards mding down the Receivership.

Of specific relevance, this Court has ablg held that secured creditors like Wells
Fargo must file timely proof of claim fornis compliance with the claims administration
process to preserve their claims, just aeaneged creditors must. As such, Wells Fargo’s
status as a secured creditor doesexcuse its failure to filertiely proof of claims forms.
Additionally, the Bank is not ditled to any relief under Rulé0(b) because its request
was untimely and it did not meet its bundaf establishing “excusable neglect.”
Accordingly, the Receiver respectfully requesntry of an order granting this Motfon

CHRONOLOGY OF RELEVANT DATES

* Wells Fargo has yet to file claims related to the Briigs. As such, the Reuei’s arguments articulated

herein pertain exclusively to the procedural relief sought by the BardDpc. 740). Should this Court

allow Wells Fargo to file belated claims, or determihat, as a secured creditor, it did not need to file
claims, the Receiver reserves his right to approve or reject such claims on their merits. So as to preserve
Receivership assets, the Receiver is not addressing the af@ny of Wells Fajo’s claims at this stage.



Wells Fargo alleges it was not on noticetled claims administration process and

that its failure tdimely file proof of claims was #hresult of “excusable neglect.'S€e,

e.g, Docs. 690, 740, 762). Below is a chronologylafes relevant to these assertions.

Feb. 11, 2009

Order expanding Receivershipclude Laurel Preserve, LLC,
entity holding title to LaureMountain Property. (Doc. 44)

Feb. 13, 2009

Orders appointing Recemved expanding Receivership to include

Laurel Preserve, LLC filed in Buncombe County, N.C., where part

of Laurel Mountain Propertig located. (Doc. 713, {8).

Mar. 9, 2009

Receiver sendsdetb Wells Fargo Legal Group identifying

Laurel Preserve, LLC as Receivership Entity and enclosing copy of

Order expanding the Receivershiprolude Laurel Preserve, LLG.

(Doc. 713-5).

Mar. 17, 2009

Wachovia’'s counsehds letter to Receiver advising that
Wachovia issued mortgage to LauRebserve and that loan is in
default. (Doc. 713-6).

Mar. 25, 2009

Order of Prelimindmnjunction and Order expanding Receiversh
to include Laurel Preserve, LLided in McDowell County, N.C.,
where part of Laurel Mountaidroperty is located. (Doc. 713,
112).

P

Apr. 8, 2009

Order of Preliminary Injunction filed in Buncombe County, N.C

(Doc. 713, 19).

\

June 9, 2009

Wells Fargo’s counsel emails Receiver regarding his marketing of

Laurel Mountain and advising théfells Fargo issued mortgage
related to the propert (Doc. 713-7, p.5).

June 10, 2009

Receiver files QrBeappointing Receiven W. D. of North
Carolina, where Buncombe Couyns located. (Doc. 713-1).

June 26, 2009

Wells Fargo’s counsel emails Receiver advising the Bank wa
have appraisal performed of &l Mountain. (Doc. 713-7, p.9).

nts to

July 22, 2009

Receiver emails Wells Fagyobunsel to provide update regardit
marketing Laurel Mountain (Doc. 713-7, p.11).

—

g

Jan. 28, 2010

Order granting Receiver possession of and title to Sarasota
Property. (Doc. 327).

Jan. 29, 2010

Receiver mails copy of Notice of Filing to counsel for both Bo
and Wells Fargo. This notice includes: (a) Order appointing
Receiver; (b) Order of Preliminary Injunction; and (c) Order
granting Receiver title to &asota Property. (Doc. 756-3).

A

Feb. 1, 2010

Receiver files NoticeFaling in foreclosure action styldglank of
America, National Association v. Neil Mogoay al. Case No. 2009
CA 017517 NC (12th CiFla.). (Doc. 756-2).

Feb. 4, 2010

Receiver emails Wells Fargo’s counsel to set conference call
discuss Laurel Mountain. (Doc. 713-7, p.16).

Feb. 25, 2010

Order granting Receiver titl&arasota Property is recorded in




Official Records of Saraso@ounty, Florida. (Doc. 756-1).

Apr. 21, 2010

Order granting Receiver’s motion to approve procedure to
administer claims and proof of claim forms and to establish
deadline for filing proof otlaims. (Doc. 391)

June 4, 2010

Receiver mails claim packets to BoA and Wells Fargo. (Docs. 713-

10; 756-5).

Sept. 2, 2010

Claims Bar Deadline.

Sept. 2, 2010

Wells Fargo timely files @$aim Form for Rite-Aid Property, but

does not file claim form for eithaf the Properties. (Doc. 713-11).

Oct. 28, 2010

Receiver emails counselBoA and Wells Fargo reiterating that
Receiver has possession of Sarasota Property and requesting
provide itemized payoff figures.Only Wells Fargo responds.
(Doc. 756-6).

both

Nov. 2, 2010

Receiver again emails BoA and Wells Fargo’s counsel requesting

BoA'’s itemized payoff figure. BoA responds that it will provide
the requested information. (Doc. 756-8).

Nov. 22, 2010

Wells Fargo sends a letteRexeiver informing that it possesses
loan payoff information but needed borrower’s authorization.
(Doc. 756-9).

Dec. 30, 2010

Wells Fargo confirms to Reeeis counsel that it is servicer on
first mortgage loan, currentBssigned to BoA, and that it
originated second mortgage in amount of $880,000 on May 23
2006. Letter additionally states thafells Fargo will not negotiate
fees or costs with Receiver. (Doc. 756-10).

Jan. 26, 2011

Receiver again informs WEHsgo that Sarasota Property is par
of Receivership Estate and that Wells Fargo is prohibited from
interfering with Receider’'s possession afie Property. (Doc. 756-
11).

—

Feb. 17, 2011

Wells Fargo sends Receiver a Beneficiary’s Demand Statemé
related to Sarasota Property whpriovided details of all fees and
costs. (Doc. 756-12).

2Nt

Apr. 5, 2011

Receiver sends Wells Fargteleadvising that claims bar date
expired, but that it is free to suliira claim with an explanation for
its failure to timely file. (Doc. 713-8).

July 21, 2011

Findings of Fact and Conclusion of Law and Order Vacating
Easement entered Wiand v. Carolina Mtn. Land Conservancy
Case No. 8:09-cv-2443-T-27BM (M.D. Fla. May 24, 2011) filed

n

Buncombe County. (Doc. 713-2).

BACKGROUND

On April 21, 2010, the Court granted the Receiver's motion to, in relevant part,

approve a procedure to administer claiaml proof of claim forms (“POCs”) and to



establish a deadline for filinBOCs. (Doc. 391.) The Order directed that each “entity
that asserts a claim against the Receiverahgng out of or related in any way to the
acts, conduct, or activities &feceivership Entities must sultran original, written Proof
of Claim ...to be received on or before the later of 120 days from the entry of this
Order or 90 days from the mailing of the Proof of Claim Form to known possible
Claimants ...” (“Claim Bar Date”). Order 2 f(ephasis in original). Further, it
explained that any “entity that fails to suibm Proof of Claim ... on or before the Claim
Bar Date ... shall be forever barred andgiwrded from asserting any claim against the
Receivership or Receivership Entities ..d.

In accordance with the procedures adopted by the Court, the Receiver provided
notice to every potential claimant by mailing aigl packet consisting of a cover letter, a
Notice of Deadline Requiring Filing Of PraofOf Claims On Or Before September 2,
2010 (“Claim Bar Date Notice”), and a PraafClaim form. (Doc. 713-10.) The cover
letter explained that, “[m]ost importdyt to have your @im considered, yoMUST
submit a completed and signed Proof of Claimrfo.. that provides responses to all of
the questions in the Proof of Claim form, so that reiseived on or before_September
2, 2010at the address provided in theo®f of Claim Form and Notice.ld. Similarly,
the Claim Bar Date Notice explained th#tie Court entered an order (th€laim Bar
Date Order”) establishing September 2, 2010 (th@ldim Bar Date”) as the last date
for each person or entity ... to file a Proof@fim against the Receivership Entities.”
Claim Bar Date Notice at 2-3. It also eaipled that “[i]f you think that you may have a
claim, youMUST file a Proof of Claim to share idistributions from the Receivership

Estate.” Id. at 3. It added that,



If you were not an investor, but belie you are or may be a creditor of
one o[r] of the Receivership Entitiggu must provide to the Receiver by
the Claim Bar Date (1) the amownru contend you are owed from any
Receivership Entity; (2) any amosgnteceived from any Receivership
Entity; and (3) legible copies @l documents on which you base your
claim (i.e., all invoices for services or goods provided, loan documents,
etc.) or, if any such documents are agéilable, a detailed explanation as
to why any such documents are not available.

Id. at 4. Finally, the Claim Bar Date Notice warned as follows:

4. CONSEQUENCES OF FAILURE TO FILE A PROOF OF
CLAIM BY THE BAR DATE

ANY HOLDER OF A CLAIM OR POTENTIAL CLAIM THAT
FAILS TO FILE A PROOF OF CAIM ... BY THE CLAIM BAR DATE
WILL BE FOREVER BARRED, ESTOPPED, AND ENJOINED FROM
ASSERTING SUCH CLAIM AGAINST THE RECEIVERSHIP
ENTITIES ... THEIR RESPECTIVFPROPERTY, THE RECEIVER, OR
THE RECEIVERSHIP ESTATE, AND FROM PARTICIPATING IN
ANY DISTRIBUTION FROM THIS RECEIVERSHIP.

Id. at 5 (emphasis in original). The Proof Gfaim form itself &plained that “to be
eligible to receive a distribution from éhReceivership Entities’ assets, you must
complete and return this Proof Claim form and, if apptable, provide the requested
documentation, so that it is received on or befeeptember 2, 201Q...” Id. at 10. It
adds that, “IF THIS COMPLETEDFORM, SIGNED UNDER PENALTY OF
PERJURY, IS NOT_RECEIVEBY THE RECEIVER ... BYSEPTEMBER 2, 2010
YOU WILL BE FOREVER BARRED FROMASSERTING ANY CLAIM AGAINST
THE RECEIVERSHIP ENTITIES’ ASSETBND YOU WILL NOT BE ELIGIBLE TO
RECEIVE ANY DISTRIBUTIONSFROM THE RECEIVER.1d.(emphasis in original).

Wells Fargo Had Proper Notice Of Its Need To File A Claim Relating To Its

Purported Interest In Laurel Mountain. Wells Fargo has been on notice of this

Receivership, of the Laurel dlintain Property’s associationtivthe Receivership, of the



requirement of filing a claim and of the GlaBar Date for years. Wells Fargo received
the claim packet and understood its contents as demonstrated by its timely filing of a pre-
printed Proof of Claim form mailed by thee&eiver. (Doc. 712 at 9; Doc. 713 | 24).
That claim, however, relatednly to its loan purportedlysecured by real property
generally referred to in this Receivership as the “Rite Aid Property”’nantb either of

the Properties.See, e.g.Docs. 713-11, 713-12). The Receiver informed Wells Fargo of
this Receivership shortly afté started (Doc. 690-2) and bhurel Preserve, LLC’s (the
record owner of the Laurel Mountain Propeityglusion in the Rceivership on March 9,
2009—Iess than a month after it was includedhe Receivership (Doc. 713-5). On
March 17, 2009, counsel for Wells Fargo inforntled Receiver of its security interest in
the Laurel Mountain Property (Doc. 713-@pnd communicationbetween Wells Fargo
and the Receivership relating to that propedwgtinued (Doc. 713-7). Further, on June 4,
2010, the Receiver mailed a claim packet toll§VEargo that specifically identified
Laurel Preserve as a ReceiNgpsentity and, as detailedbove, clearly explained the
claims process and consequences ofilig a timely claim. (Doc. 713-10).

Notably, on April 5, 2011, the Receiver’s counsel informed Wells Fargo’s counsel
in writing that the Claim Bar Date had expired in September 2010, and added that if
“[Wells Fargo] believes there are circumstances that justify its failure to file a Proof of
Claim, it remains free to submit one and an explanation for the delay and any other
materials or information which it deems appriate.” (Doc. 713-8). That letter also
explained that if Wells Fargo did not file a chi“then its interest Wlinot be considered
by the Receiver,ral the Court....” Id. Despite the Receiveriavitation, Wells Fargo

did not respond or file a claim.



Wells Fargo Had Proper Notice Of Its Need To File A Claim Relating To The

Sarasota Property. Similarly, both Wells Fargo (thgervicer on one relevant loan and

holder of a second relevant loan) and BoA (tioéder of the relevant loan serviced by
Wells Fargo) received timely notice relatingth® Sarasota Propgrand both had notice
of this property’s inclusion in this Recerghip before the ClainBar Date. The Court
approved this property’s inclusion in the Rigeeship on January 28, 2010 (the “Sarasota
Property Order™) (Doc. 327). BoOA had inited a foreclosure proceeding and the case
was pending at that time.SéeDoc. 324 at 2, 10.). On Felary 1, 2010, the Receiver
filed in the foreclosure proceeding a netiof filing accompanied by the Sarasota
Property Order, the Order Appointing Receiwee Order of Preliminary Injunction and
Other Relief as to Defendants Scoop Capltalz and Scoop Management, Inc. and All
Relief Defendants, and an Order Reappointing Receiver. (Doc. 756-2). He also served a
copy of this notice and orders on BoA’s aWkklls Fargo’s attorneys in the foreclosure
case on January 29, 2010. (Doc. 756-3, 4)F€ruary 25, 2010, a copy of the Sarasota
Property Order was recorded in the Sata County public records. (Doc. 756-1).

As previously noted, the Receiver then mailed to Wells Fargo a claims packet on
June 4, 2010, which Wells Fargo received anderstood. A claim packet was also
mailed to BoA on June 4, 2010. (Doc. 756-5).teAthe Claim Bar Date, the Receiver’s
representatives continued tmmmunicate with BoA’s and Wells Fargo’s respective
outside counsel that wererdling the Sarasota Propertgdainternal employees about
the Receivership and its control over that prby In those communications, it is evident
the banks and their representatives were evitae Sarasota Property was part of the

Receivership. (Doc. 756-6,7,8). Nevertheless, aeitlank filed a claim relating to either



of the loans purportedly secdrby the Sarasota Property.
ARGUMENT

Though it was on notice of its obligation fie POCs, Wells Fargo chose not to
file POCs relating in any way to the Propest Instead, months after the Claims Bar
Date, it filed its Motion for Determination. Notably, Wells Fargo has the burden of proof
on its Motion and its purported chas regarding the PropertiesSegeDoc. 675 at 82
(“The Claimant shall have the burden obet.”)); (Doc. 776 (appving procedures set
forth in Doc. 675)).

As argued below, the Motion for Determination should be denied because this
Court has already held thatcseed creditors were required to comply with this Court’s
order governing the claims admstration process, just likensecured creditors. Wells
Fargo failed to do this and itsasis as a purported secured dddid not relieve it of its
obligation to comply with this Court’s process. Additionally, the Bank is not entitled to
relief under Federal Rule of Civil Proced@@b) as a matter of law for two independent
reasons: first, because it did not seek religivw the one-year period set forth in the rule,
and second, because even if it had compligth that deadline, it did not satisfy the
substantive requirements for relief under Rule 60(b).
l. THE COURT HAS ALREADY HELD IN THIS RECEIVERSHIP THAT

SECURED CREDITORS MUST TIMELY FILE PROOFS OF CLAIMS TO

BE ENTITLED TO PROCEEDS FROM THE RECEIVERSHIP ESTATE.

It is axiomatic that any person or entit§th a claim against a receivership estate
must assert that claim in the court ovenmsgdahe receivership, or it will be precluded
from later pursuing its claim&ee Callahan v. Moneta Capital Cqorgl5 F.3d 114, 117-

18 (1st Cir. 2005) (potential claimants thad diot submit their claims by bar date lacked

10



“standing to object to the pdlication of a pending clainn the Claims Disposition
Order”); SEC v. Princeton Econ. Int'| Ltd2008 WL 7826694, *4 (S.D.N.Y. 2008) (“All
persons or entities with a claim that failedfite a proof of claim prior to the Bar Date
and were not excused from filing a proof d&im under the Plan are forever barred,
estopped, and permanently enjoined.”).

Nevertheless, Wells Fargo did not filayaclaims relating to the Properties and
argued it did not have to because it is a sstereditor. However, the Court established
an unambiguous claims process here with specific filing requirements and dea8kees. (
Docs. 390, 391). Critically, Wells Fargomplied with those deadlines with respect to
the Rite Aid Property, but did not comply with them it respect to the Properties in
spite of receiving notice ofts responsibilities. Thysthe Bank’s own actions are
inconsistent with its position that no POC wasessary to preserite purported secured
claims.

This Court has already held in thiséivership that the requirement of filing
timely claims applies to everyone, inding secured creditors. Most recentBranch
Banking and Trust Company (“BB&T?”) filed motion substantively identical to Wells
Fargo’s Motion for Determination. Spécally, BB&T moved for turnover of the
proceeds from the sale of real propertywihich it had a secured interest. Like Wells
Fargo here, BB&T failed to submit a timelyagh despite having received notice, and
argued that its status as a secured credimested it from having to file a claim.

This Court rejected BB&T'’s argumentSignificantly, this Court explained that
the order outlining the claims process in this Receivership was “unambiguous” and

clearly required “that claimants follow a ntiaular procedure or suffer their claims

11



forever barred.” (Doc. 1174 at7). Noting the inapplicaity of the Bankruptcy Code
and its rules to federal equitgceiverships, th€ourt found that the burden rests on the
secured creditor “to protect its rights pursusnthe framework clearly set forth in the
conduct of this receivership. The claims g@ss procedure did not contain any language
exempting secured creditors from filing a proof of claind’ As such, BB&T’s failure

to timely file a POC barred it from enforgrany interest it mayave had in the sale
proceedsld.

The Court also has refused to recogmnitleer purported creditors’ late claims
because they, like Wells Fargo, failed tomgdy with the clams procedures and
deadlines promulgated inishcase. For example, on March 1, 2013, investor Elendow
LLC (“Ellendow”) filed a Motion To Modify Order Disallowing Claim, asking “the
Court [to] reconsider that portion of karch 2, 2012 Order disallowing Elendow’s late-
filed claim (Docket No. 776) and enter a nevder allowing Elendow to participate in
distributions to victims of Nadel's schemes.” (Doc. 980 at 2). In opposing the motion,
the Receiver explained Elendow’s many faitute comply with pertinent deadlines: (1)
Elendow missed the September 2, 2010, deadlifieeta Proof of Claim form by almost
a month; (2) the Receiver then allowedrielew the opportunity to explain the reasons
for missing the deadline, but it did not timelyspond to the Receiver’s letter; (3) after
the Court denied Elendow’s claim, Elendow never submitted an objection although the
objection deadline was March 28, 2012; andirid)ead, Elendow waited almost one year
and filed its Motion seeking relief under Rus®(b), which relief is only granted in
extraordinary circumstances. (Doc. 990 at 1). Even after “[g]iving Elendow the benefit

of the doubt” regarding contesl facts, the Court deniés motion. (Doc. 1002 at 18ge

12



also Doc. 1204 (Order granting Receiver's Motion to Overrule Objection to
Determination of Claim of MMG Bank & TrusLtd., because it “failed to comply with
the claims procedures and deadlines progamgld by this Court, and the information
belatedly supplied in itsbjection did not cure thaeficiency.”)).

Based on this precedent and other applicable cases, the Court should reach the
same result here. Every creditor claimingimterest in Receivership property, whether
the interest is secured or unsecured, unequivocally was required to file a timely claim
with the Receiver to preserve its ir@sts for adjudication by this CourRiehle v.
Margolies 279 U.S. 218, 224 (1929) (*Of courg®y one can obtainng part of the
assets, or enforce a right to specific propertthe possession of a receiver, except upon
application to the court which appointed himsgeRalph E. ClarkClark on Receivers
8646 at 1132 (3d ed. 1992) (“Every person vidas any claim or demand against the
estate or property ithe custody of the court through theceiver, ... must assert such
claim or demand in the court in which suelee@iver was appointed.”). For efficiency and
finality, courts overseeing reiwerships typically establish a claims process, require
submission of claim forms, and set pertinent deadli@es.Riehle279 U.S. at 224 (“[I]n
the receivership proof of the claim [must] made in an orderly way, so that it may be
established who the creditorgeand the amounts due themTh achieve finality, courts
also set a claim bar datadadisallow late-filed claimsSee S.E.C. v. irceton Econ. Int’l
Ltd., 2008 WL 7826694, *4 (S.D.N.Y. 2008¢ntering bar date)Callahan v. Moneta
Capital Corp, 415 F.3d 114, 117-18 (1st Cir. 2005) (potential claimants that did not
submit claims by bar date lacked “standiegobject to the adjudication of a pending

claim in the Claims Disposition Order”).

13



Not a singlereceivership case supports Wells Fargo’s position that secured
creditors do not have to comply with thew@t's claims process. Instead, the Bank relies
exclusively on the Bankrupta@ode and its corresponding cage support its argument.
The Court has previously dispatched thesesan finding that the bankruptcy opinions
do not control this federaquity receivership. SeeDoc 822 at pp. 12-13 “[A]lthough
federal district courts presiding over fedeggliity receiverships, such as this SEC case,
may look for guidance from bankruptcy lawg¢tnote omitted] they are not restricted by
the dictates of bankruptcy law.”))sde alsoDoc 1061 at pp. 7-8 (“Any attempted
analogy between the significance of a prootlaim under bankruptcy law with respect
to any presumption of its validity and one submitted in the course of this equity
receivership is unavailing.”)). The Courtigasoning is correct and there is copious
authority supporting the Coust'analytical distinctionSee, e.g., S.E.C. v. TLC Inv. &
Trade Co, 147 F. Supp. 2d 1031, 1039 (C.D. Ca. 200Therefore, balancing the
Applicants’ position against the need fwotect and marshal the assets of the
Receivership estate, protect defrauded and innocent investors, and judicial economy, the
Court DENIES the Applicants’ gaiest to require the Receivterfollow all aspects of the
bankruptcy code.”)S.E.C. v. Sunwest Mgmt., In2009 WL 3245879, *8 (D. Or. 2009)
(“Federal equity receivership courts are ngjuieed to exercise bankruptcy powers nor to
strictly apply bankruptcy law.”)S.E.C. v. Heartland Group, Inc2003 WL 1089366, *1
n.1 (N.D. Ill. 2003) (rejecting argument that “ra@ship actions are different from other
forms of litigation and are more akin to bankruptcy court proceeding4€2)C. v. Capital
Consultants LLC 453 F.3d 1166, 1170 n.4 (9th rCi2006)(“Although similarities

between receivership and bamptcy proceedings certainly isk differences exist as

14



well.”); Marion v. TDI, Inc, 2006 WL 3742747, *2 (E.D. Pa. 2006)(“a bankruptcy

proceeding differs significantly from an equitgceivership imposed at the request of a

government agency such as the SEC.”).

Here, the Court’s claims process prdgees did not exempt secured creditors
from timely filing claims to preserve theinterests in Receivership property. As
demonstrated above, the Bank was given propéce of its need to file POCs for the
Laurel Preserve and Sarasota PropertieseMeer, Wells Fargo indisputably knew about
the claims process (and its applicabilitybimth secured and unseed creditors) because
it filed a POC with respect to the RitedAProperty, and it received correspondence from
the Receiver regarding that claim. This Gduas now held thatesured creditors were
required to timely file POCsWells Fargo failed to do this and is precluded from
asserting its claims with respect to the Propert&ee S.E.C. v. Morris014 WL
585395, *3 (E.D. Mo. 2014) (nonparty who failedftied a claim by the claim bar date
“ha[d] forfeited his rights to eitheclaim or object toa distribution ....");S.E.C. v.
Aquacell Batteries, Inc2009 WL 1854671, *1 (M.D. Fla0B9) (disallowing claim filed
after the claim bar date). Accordinglthe Court should find that Wells Fargo’s
purported interests are extinguished.

. WELLS FARGO'S REQUEST FOR RELIEF TO FILE UNTIMELY
CLAIMS UNDER FEDERAL RULE OF CIVIL PROCEDURE 60(b)
SHOULD BE DENIED
Wells Fargo also argues that its fafluto timely file POCs regarding the

Properties should be excused under the exceptions in Federal Rule of Civil Procedure

60(b)(1), which allows a court to relievae party from a final judgment or order for

“excusable neglect.” Relief under Rule 6Q@) is available oyl “upon a showing of
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exceptional circumstancesCavaliere v. Allstate Ins. C0996 F.2d 1111, 1115 (11th
Cir.1993). Courts must consider “the dangerpréjudice to therjon-moving party], the
length of the delay and its potential impact upon judicial proceedings, the reason for the
delay, including whether it vgain the reasonable control thfe movant, and whether the
movant acted in good faithPioneer Inv. Servs. Co. Brunswick Associated Ltd. P’ship

507 U.S. 380, 395 (19933%ee also Canfield v. Van Atta Buick/GMC Truck,.,Id@7

F.3d 248, 249-50 (2d Cir.1997)ir(fling that while Pioneeinvolved the Bankruptcy
Code, the analysis was equadigplicable to Rule 60(b)).

Wells Fargo effectively asks the Coud modify its Order barring untimely
claims and its request should be denied fordejarate reasons. Finttfails as a matter
of law because Wells Fargo has not conmtpligith the strict one-year deadline for
seeking relief under Rule 60(b)(1). $&d, it fails because Wells Fargo has wholly
failed to satisfy its burden of denstrating “excusable neglect.”

A. Wells Fargo’'s Request for Relief id)ntimely Under Federal Rule 60(b).

Wells Fargo’s request for relief under Rule 60(b)(1) fails as a matter of law
because any such motionust be made within one year tfie entry of the order in
guestion.SeeFed. R. Civ. P. 60(c)(1) (emphasis addedg alsd’ioneer Inv. Servs. Co.
507 U.S. at 393 (“The same is true of R6I&b)(1), which permitcourts to reopen
judgments for reasons of ‘mistake, inadvectrsurprise, or excusable neglect,” but only
on motion made within one year of the judgment”).

The Court’s Order establishing a DeadlfoeFiling Proofs of Claims (Doc. 391)
was entered on April 21, 2010, and set aif@lBar Date of September 2, 2010. This

Order was “clear and unambiguous” and all ipartincluding Wells Fargo, were advised
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that failure to comply withthe Claims Bar Date would dfever bar[] and preclude]]
[them] asserting any claim against the Reeeship or Receivership Entities ...."Sée
Docs. 1174, p. 6, n. 10; 713-10). In other wottolg,operation of this court’s April 21,
2010 Order, Wells Fargo was barred from pumguhe purported terests underlying its
Motion for Determination on September 2, 2010.

Under Rule 60(b)(1), at best for Welargo, it had until September 2, 2011,
which was one year after the Claims Bar Date (if not only until April 21, 2011), to seek
relief under the “excusable negl’ standard since it became barred from pursuing any
interest it may have had inetProperties on September 2, 20Mells Fargo, however,
waited until February 8, 2012 seek relief. (Doc. 740).

The Court has previously denied as untynelotions seeking to file late claims
under Rule 60(b).§eeDoc. 1174). Because like BB&T, Wells Fargo did not file its
Motion for Determination within one yeartaf it was barred from pursuing the interests
it pursues in that Motion, aa matter of law Wells Fargo’s requested relief must be
denied.

B. Wells Fargo Submitted No Relevant Proof And Otherwise Failed To Satisfy
Its Burden Under Rule 60(b).

Even assumingrguendothat the Motion for Determination was timely filed, it
should still be denied becau¥¢ells Fargo has not satisfied its burden for establishing

excusable neglectSee Pelican Production Corp. v. Marin893 F.2d 1143 (10th Cir.

* The Court’'s March 2, 2@, Order granting the Receiver’s Maiito (1) Approve Determination and
Priority of Claims, (2) Pol Receivership Assetnd Liabilities, (3) Approve Bh of Distribution, and (4)
Establish Objection Procedure (Doc. 776) re-confirmatidhy person or entity that failed to comply with
the Claims Bar Date was barred from pursuing any clanmd while that Order alsstated that the dispute
between the Receiver and Wells Fargo over the Bankisorted interests ithe Properties would be
resolved by a later order after the Court resoldls Fargo’s motion to disqualify the Receiver, that
Order did not in any way change that the April 21, 2010 Order, unequivocally barred-@fglisfrom
pursuing those interests on September 2, 2010.
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1990) (“The burden is upon the party moving tednthe judgment set aside to plead and
prove excusable neglect.”). Wells Fardoes not “prove” excusde neglect because
Wells Fargo offers almost no evidence to support a finding of excusable neglect, such as
affidavits or declarations. Rather, Wellargo primarily relies on argument, which does
nothing to_prove excusable neglect.

Wells Fargo does attach a Declaratioh Elizabeth A. Ryan (the “Ryan
Declaration”) in support of itMotion (Doc. 740-E). Howevethe Ryan Declaration falls
short of providing the requisite supportiegidence of excusable neglect. Ms. Ryan
identifies herself as a “Morége Quality Assurance Analyst at Wells Fargo Home Equity
Group” (Doc. 740-E, 1 1) and offers her omhded opinion that “in [her] experience a
secured lender is not requiremfile a Proof of Claim@d can simply stand upon its state
law property interest as evidenced by its mage and security inest.” (Doc. 740-E, 1
5). As discussed above, there is no supporthisr proposition in &éceivership law, and
Ms. Ryan does not even specify that sheefsrring to her “opiran” in a receivership
setting. Finally, Ms. Ryan declares that sl not receive noticef the above-captioned
proceeding until April 2011, one year and fivenths after the bar date for filing Proofs
of Claim in this case (September 2, 2010).

This is not evidence of excusable neglethat a “mortgage analyst” incorrectly
“presumed” (Doc. 740-E,  5) that securedditors do not need to file claims in “a
bankruptcy proceeding” is notrtEamount to relevant evidence; it is simply an incorrect
“opinion” of a Wells Fargo employee wihichas no relevancy in a federal equity
receivership like this one and is insufficieas a matter of law to establish “excusable

neglect.” See McDowell-Bonner Wistrict of Columbia 668 F. Supp.2d 124 (D.C. Cir.
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2009) (“inadvertence, ignorance tife rules, or mistakes construing the rules do not
usually constitute ‘excusable’ neglect”) (internal citation omitted).

Moreover, although Ms. Ryan states tigite did not receivanotice of this
proceeding until April 2011, she fails to eidtify what, if any, involvement or
responsibility she had for the Properties ordeciding whether to file a claim. Further,

Ms. Ryan makes no mention of whether other Wells Fargo employees or officers
received timely notice of the instant procewi well in advance of the Claim Bar Date.

As shown by Wells Fargo’s filing of a claim réteg to a different progrty (the Rite Aid
Property) the clear answer is that Wells Fargo received timely notice and clearly
understood the Court’s Order establishing the claims process, the Bank’s requirements
under that Order, and the consequermddailing to abide by the Order.

The Receiver was not obligated to pawinotice to every Bank employee or
specifically to Ms. Ryan or any other “ntgage analyst.” He was simply required to
provide notice reasonabtalculated, under the circumstascto apprise Wells Fargo of
this Receivership and its right to file timely claims to preserve its inter8stMullane
v. Central Hanover Bank & Trust Co339 U.S. 306, 314 (1950) (“An elementary and
fundamental requirement of due process in any proceeding which is to be accorded
finality is notice reasonably calculated, undérthe circumstances, &pprise interested
parties of the pendency of the action affird them an opportunity to present their
objections.”). The Receiver complied with tlubligation, and the Bk received timely
notice of the Claims Bar Date and of its ohtign to file claimslf Wells Fargo did not
have in place adequate interpabcedures to protect its interests, that is the fault of Wells

Fargo, and not of the Receiver, and it doegigetto the level of “excusable neglect.”
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1. Wells Fargo, Not The Receiver, Has Been Responsible For The Long Delay.

As noted above, the Court’s Rule 60(b) gsm must consider the length of Wells
Fargo’s delay in filing claims and the reason for the deRipneer Inv. Servs507 U.S.
at 395. Without justification, Wells Fargo blami® Receiver for its failure to file its
claims. (Doc. 740, p. 14). But rather thanmimig to any facts demonstrating that the
Receiver caused Wells Fargo’s “delay,” Wellargo superficially mentions that vague
and unidentified complexities of its merger with a failed financial institution combined
with its purported misunderstanding of tlisurt’'s Claim Bar Date caused its delay and
also states that it did “natnderstand that its faile to file claims before the bar date
could result in a loss of its kd state law property rights....”Id., p. 15). However, with
respect to the “merger,” Wells Fargo submmits supporting proof to show how any of
that impacted its filing of claims. In fadt,did file a claim on the Rite Aid Property but
does not explain how it knew to file thatch while not knowing to file claims with
respect to the Propees. With respecto its lack ofunderstanding that its rights could be
terminated, this is not a valida@rnd for finding excusable neglecEee Noah v. Bond
Cold Storage408 F.3d 1043 (8th Cir. 2005) (“Neitherastake of law nor the failure to
follow the clear dictates of a court rule constitutes excusable neglect”). It also is
inconsistent with Wells Fargo’s filing of daim relating to the Rite Aid Property. That
the Bank did file a claim to protect its purped security interest related to another
property belies its dubiousatin that its 2008 merger—nearwo full years before the
claims bar deadline—precluded it framderstanding the Court’s Order.

As the record demonstrates, Wellsrgéa was on notice of the scope of the

Receivership and aware of the procedure flandgiclaims relating to its interests, was
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aware of the deadline for filing claims, and had many communications with the
Receiver’s representatives. Its failure to tiynille claims was, at best, a complete lack
of diligence and thus not excusable negleésteRobinson v. Wix Filtration Corp, LLC

599 F.3d 403 (4th Cir. 2010) (“A party that faits act with diligence will be unable to
establish that his conduct caihsted excusable neglect”).

2. Wells Fargo Has Not Shown That It Acted In Good Faith.

Under Rule 60(b), the Court must coreidvhether Wells Fargo acted in good
faith. Pioneer Inv. Servs. Co507 U.S. 395. Wells Fargo doest establish that it acted
in good faith in this proceeding. For exampkes outlined above, Wis Fargo was on
notice of this Court’'s and the Receivefgrisdiction and control over the Laurel
Mountain Property as far baas no later than March @9. Communications between
Wells Fargo and the Receivership contiahukrough February of 2010. Wells Fargo’s
counsel sent a pair of letteto the Receiver in March 20Which again identified Wells
Fargo’s interest in thgbroperty and demanded paymemt the underlying loan. On
April 5, 2011, the Receiver responded by letteiVells Fargo advising the deadline for
filing a claim had passed in September 2010, but that if “the Bank believes there are
circumstances that justify its failure to fillPaoof of Claim, it remains free to submit one
and an explanation for the delay and any iothaterials or information which it deems
appropriate.” (Doc. 713-8). Well Fargo ignored the Receiver.

Instead, without ever notifying the Court ttre Receiver, in June (and again in

July) 2011, Wells Fargo filed a petition in tbeminal case against Nadel pending in the

> Under Rule 60(b)'s “gam faith” analysis, only Wells Fargo’s conduct during the Receivership
proceedings is relevant. As such, while its pre-xexship conduct during Nadsl'scheme is relevant to
the good faith inquiry under the Florida Uniform &dalent Transfect, the Bank’s pre-Receivership
conduct is irrelevant to the arguments in this Motion.
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U.S. District Court for the Southern Distriof New York seekig adjudication of its
alleged rights to the Laur&ountain Property. Not only di#/ells Fargo’s inexplicable
failure to serve or otherwise notify the Receigethis Court of its petition demonstrate a
lack of good faith, but it violad this Court’s injunction. It violated the injunctive
language of the Order Appointing Receiver (D8E enjoining all peies with notice of
that Order — such as Wells Fargo — “fromaimy way disturbing the assets or proceeds of
the receivership or from prosecuting aagtions or proceedings which involve the
Receiver or which affect the property thie Defendants or Relief Defendants...See
also Order Granting Second Unopposed MotiorEtgpand Scope of Receivership (Doc.
44) (including Laurel Mountain Preserve within the ambit of the Court's Order
Appointing Receiver). Rather than filing adaclaim, Wells Fargo sought to circumvent
this Court and the Receiver in violation af injunction by seekg relief in New York
without giving notice to either this Court oretiReceiver. As the Court may recall, it was
displeased with Wells Fargo’s conduct dodnd the Bank’s jurisdictional arguments to
be meritless.feeDoc. 786-1). Without question, Welliargo’s has not acted in “good
faith” during these proceedings.

3. Allowing Wells Fargo To File A ClainlNearly Five Years After The Deadline
Will Prejudice The Receiver And Impact The Proceedings.

The consequences for the Receivershipd the injured investors will be
significant should Wells Fargo be allowed fie late claims. Whs Fargo is seeking
preferential treatment by not having to compligh the same claims procedures that all
other purported creditors we required to follow. Such preferential treatment is

inconsistent with the equitable principles that govern this proceeding. Allowing the Bank
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to file claims nearly five years after ti@daims Bar Date would undermine the finality

and absolute nature of the Claims Bar Date, and would encourage other claimants to
attempt to either file late claims oeek to modify and suppment their previous
submissions. The purpose of the Claims BateDs precisely to avoid these issues and
create finality to the process.

Wells Fargo became aware of this Receivgrso later than in a matter of weeks
after the inception ofhis Receivership and, as a sopibeted party with sophisticated
counsel, has known about its need to file claimpreserve its interests in Receivership
property for equally atong. But in any event, it recead the claims packet that was
mailed on June 4, 2010, and thus cannot desplodt it receivedll the notice it was
entitled to about what it had to do to preseitgeinterests and havem adjudicated.
Yet, for reasons that still remain a mystand for which there is no legal support, Wells
Fargo chose not to file claims on the Laureludtain Property or the Sarasota Property.

As the Court has already found, allowing date claims at this juncture will
prejudice “both the victims of the fraudnd the judicial administration of this
receivership.” (Doc1164, at p.6) (citingn re Intelligent Med. Imaging, Inc262 B.R.
142, 146 (Bankr. S.D. Fla. 2001). The ruleniagt filing late claims is even more
controlling in cases like this, where the Ordstablishing the claims process is “clear
and unambiguous.l1d. (citing In re Bautista 235 B.R. 678, 683 (Bankr. M.D. Fla. 1999)
(finding no excusable neglect basadthe unambiguous court orders).

The Bank’s conduct has already prejudiceslReceiver. For example, beginning
in 2010, the Receiver attempted to sell the S#tea Property, but was unable to do so

because the title insurance company wouldiggte a policy as a result of Wells Fargo’s
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purported security interestS¢e Decl. of Burton W. Wiad, at 115). The Receiver
attempted to negotiate with the Bank a faid &quitable resolution of its outstanding fees

and costs associated with the Sarasota Property loans, but it refused to enter into any
negotiations. Ifl. at 114) Consequently, the titlesurance company would not issue a
policy showing the property was being trarséd free and clear of all liens and
encumbrancesid.at 115). The Receiver was not able to finally sell the Sarasota Property
until April 2015. (d). Additionally, the Receiver halseen unable to sell the Laurel
Mountain Property because pubtecords reflect that it isncumbered by Wells Fargo’s
purported lien for a loan that exceeds the current value of the Projerat. {13)

While the Bank’s intransigence has attggrejudiced the Receiver, allowing late
claims to now be filed—or to have allowed them to be have been filed when the Bank
filed its Motion for Determination—will cause additional prejudice because he will be
forced to expend Receivership resources inestiing this dispute to the detriment of the
Receivership Estate. The main purpose of thend process is to adjudicate all claims to
receivership property in an efficient and tignenanner, and to bring finality to those
claims so that receivership assets cardis&ributed to victims. The Bank has already
delayed that process, and allowing itite €laims now will prejudice the Receiver.

Further, allowing Wells Fargo to file late claims will also cause additional delay
to these proceedings. Wells Fargo has nradeerous filings related to the Properties
and another Receivership property in this Camd even one in the Southern District of
New York in violation of an injunction, caugj delays in thigproceeding that would
have been avoided had Wehksrgo followed its obligation téimely participate in the

claims process. To allow Wells Fargo to now submit additional claims will delay the
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proceedings even further because of the ame resources needed to address the validity

of those claims and, ultimately, delay distriions to defrauded investors. Equally
importantly, it would also “open the door’rfother would-be claimants who previously
ignored the Claim Bar Date froseeking similar relief. Tdentire purpose of the Claim

Bar Date is precisely to avoid situations likés which require receivers to waste scarce
receivership resources to address Wells Fargo’s failure to comply with these procedures.
And for that reason, the hurdle to overcomerémeiving permission to file a late claim is

very high. Wells Fargo’s showing falls far shof satisfying that hurdle, especially in

light of its lack of good faith.

Scenarios like this one — in which a nomtpdorces a receiver to waste resources
litigating its entitlement to receivershipssets despite not having filed claims — are
precisely those the claim bar date is meanprevent. As this Court has already held,
“[tlhe orders in this equitable receivengshare clear that #h claim bar date and
subsequent bar and injunction serve tgoase finality, regardless of whether the
Receiver had notice that a lien existe(Dbc. 1174, p. 8). Accordingly, the Receiver’s
Motion should be granted.

CERTIFICATE UNDER LOCAL RULE 3.01(q)

Undersigned counsel for the Receives banferred with counsel for the SEC and
is authorized to represent that the SH@:s not oppose the relief requested in this
motion. Undersigned counsel has conferrethwbunsel for Wells Fargo (and Bank of
America through Wells Fargo, as servicer) ancushorized to represent that they do

oppose the requested relief.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on December 7, 2015, | electronically filed the
foregoing with the Clerk of thedlirt by using the CM/ECF system.

Respectfully submitted,
AMESHOYER, P.A.

[s/ Sean P. Keefe
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