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THIS PROMISSORY NOTE WAS EXECUTED, DELIVERED AND ACCEPTED QUTSIDE
OF THE STATE OF FLORIDA AND IS NOT SECURED BY REAL PROPERTY SITUATED

PROMISSORY NOTE

()]
51}
5}
{.‘g $1.900.000.00 May 2, 2008
(£1] ,
] LAUREL PRESERVE, LLC
3 3966 Counlry View Drive
I Sarasolq, Florida 34233
&% {"Borower")
53] ,
WACHOVIA BANK, NATIONAL ASSOCIATION
225 Water Sireet
Jacksonville, Florida 32202
{"Bank")

Bormower promises to pay to the order of Bank, in lawful money of the United
States of America by mailing to the address specified hereinofler or wherever
else Bank may specify, the sum of ONE MILLION, NINE HUNDRED THOUSAND AND

LOAN AGREEMENT. This Note is subject to the provisions of that certain Loan
Agreement belween Bank and Borrower dated as of even date herewith, as
modified from time to time.

USE OF PROCEEDS. Borrower shall use the proceeds of the loan evidenced by
this Note for the commercial purposes of Borrowaer.

SECURITY. Borrower has granted Bank a securily interest in the collateral

described in Ihe Deed of Trusl and Assignment of Rents dated as of even dafe
- herewith and such other securily inskuments as are execufed from time to time,
- as modified, restated or replaced from lime to time.

INTEREST RATE, interes! shaoll accrue on the unpaid principal balance of this Note
during each Inferest Period from the dale hereof at o rate per annum equal io
1-month LIBOR plus 2.7% (“Inleres} Raie”). “Interest for each Interesi Perfod shall
occrue sach day during such Inferesi Period, commencing on and Including

» 535080 {Rev 28 0) ZPTCOXXXKXRAAXN00T CFONOTEXXX Note doc ]
CNOTE FUNBATTY 47472008




Case 8:09-cv-00087-RAL-TBM Document 740-4 Filed 02/08/12 Page 3 of 27 PagelD 11906

B8L49ELHEREA

the first day to but exciuding the lasi day. “interest Period” means each period
commencing on the Jast day of the immediaiely preceding Interest Period and
ending on the same day of the monih that interest is due 1 month thereafter:
provided {i} the first inlerest Period shall commence on the date hereof and end
on the first day thereafter thal interest is due, {ii} any Interest Period that ends in

raspect o each Inferest Period, the rate for U.S. dollar deposits with g maturity

-equal o .the number of monihs specified above, as reported on Telerate

Successor Page 3750 os of 11:00 a.m., London fime, on the second London

quotation).

INDEMNIFICATION, Borrower shall indemnify Bank against Bank's foss or expense
as a consequence of (o} Bomower's fallure to make any payment when dye
under this Note, (b) any payment, prepayment or conversion of any loan on g
day other than the iast day of the Interest Period, or {¢) any fdilure to make a
borrowing or conversion aiter glving nolice thereot {"Indemnified Loss or
Expense”), The amount of sych Indemnified Loss or Expense shall be determined
by Bank based upon the assumption that Bank funded 100% of that portion of
the loan in the London inferbank market,

DEFAULT RATE, In addition o all other rights conlained in this Note, if a Default
{as defined herein) occurs and as long as a Default continues, all outstanding
Obligations. other than Obligations under any swap agreements [as defined in
11 US.C. § 101, us in effect from fime to lime} belween Borower and Bank or iis
affiliates, sholl bear interes! at the Interest Rate plus 3% {"Default Rate"), The
Default Rate shall also apply from acceleration unfil the Obligations or any
judgment thereon is paid in full,

INTEREST AND FEE(S) COMPUTATION (ACTUAL/360). Interest and fees, if any, shall
be computed on the basis of g 360-day year for Ihe aciual number of days in
the applicable period ("Achual/360 Computaiion”). The Actual/360
Computation determines the annual effeclive inlerest yield by taking the staled
{nominal) rate for a years period and then dividing said rate by 340 to
delermine the daily periodic rale to be applied for each day in the applicable
period. Appilication of the Acluai/360 Computation produces an annualized
effective rate exceeding the nominal rate.

REPAYMENT TERMS, This Note shall be due and payable in consecuiive monithly
payments of accrued inferest only, commencing on June 2, 2008, ond
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%l confinuing on the same day of each month thereater untif fully paid. In any
event, this Note shall be due and poyable in full, including all principal and

accrued inlerest, on May 1, 2009,

AUTOMATIC DEBIY OF CHECKING ACCOUNT FOR LOAN PAYMENT. Bomower
authorizes Bank 1o debit demand deposit account number or any
other account with (routing number ) designated in wiiling
by Borrower for any payments due under Ihis Nole. Borrower further cerlifies
that Borower holds legilimate ownership of ihis account and preauthonzes this
periodic debit as part of Ifs right under saig ownership.

APPLICATION OF PAYMENTS. Monies received by Bank from any source for
application foward paymeni of the Obligations shall be applied to accrued
interest and then to principal. If a Default occurs, monies may be applied io the
Obligations In any manner or order deemed oppropriate by Bank.

DELACSESHNSAS G

It any payment received by Bank under this Note or other Loan Documents is
rescinded, avoided or for any reason returned by Bank because of any adverse
claim or threatened action, the retumed payment shall remain payable as an
obligation of dll persons liable under this Note or other Loan Documents as
though such payment had not been made.

evidence all or any partion of the loan evidenced by this Note, and any-lefiers
of credit issued pursuant to any loan agreement to which this Note s subjecl,
any gpplications for such letters of credit and any other documents executed in
connection therewith or related therslo, and may include, without limitation, a
commiiment letler that survives closing, a loon agreement, this Note, guaranty
agreements, security agreements, security instrumens, financing statements,
mortgage instruments, any renewals or modifications, whenever any of the
foregoing are executed, but does nol include SwWap agreements {as defined in
I US.C. § 101, as in effect from fime to time). Obiigations. The term
"Obligotions”, as used in this Note and 1he other Loan Documents, refers o any
and all indebtedness and olher obligations under this Note, all olher obligations
under any other Loan Document(s), and all obiigations under any swap
agreements {as defined in 1) US.C.§ 101, as in effect from time fo lime)
between Borrower and Bank, or ifs affilioles, whenever executed. Certain Other
Terms. Al terms that are used but not otherwise defined in any of the Loan
Documents shall have the definitions provided in the Uniform Commercial Code.

LATE CHARGE. If any paymenls are not limely made, Borrower shall also pay fo
Bank o late charge equal to 5% of each payment past due for 10 or more days.
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This late charge shall not apply to paymenis due at maturity or by acceleration
hereof, unless such late payment is in an amount not greater than the highest
periodic payment due hereunder.

f Acceptance by Bank of any late payment without an accompanying late
charge shall nof be deemed a waiver of Bank's right o coliect such late charge
or fo collect & lote charge for any subsequent lale payment received,

ATTORNEYS' FEES AND OTHER COLLECTION COSTS. Borower shall pay all of Bank's
reasonable expenses aciually incurred to enforce or collect any of the
Obligations including, without limitation, reasonable arbitration, paralegats’,
altorneys’ and experls' fees and expenses, whether incured without the
commencement of a sull, in any Hiai, arbitralion, or adminisirative proceeding,
or in any appellate or bankruptcy proceeding.

BRI1IAGESODSOSS

USURY. If at any time ihe effective interesi rale under this Note wouid, but for
this paragraph, excead the maximum lawful rate, the effective interest rate
under this Note shall be the maximum lawul rate, and any omount recsived by
Bank in excess of such rate shall be applied to principal and then to fees and
expenses, of, if no such amounts are owing, returned {o Borrower.

DEFAULT, K any of the following occurs, a default {"Default') under this Note shall
exisf:  Nonpayment: Nonperformance. The failure of limely payment or
performance of the Obligations or Defaui} under this Note or any other Loan
Documents. False Warranty, A warranty or representation made or deemed
made in the Loan Documents or furnished Bank in connection with the loan
evidenced by this Note proves materially false, or if of o confinuing nature,
becomes materially false. Cross Defaull, Af Bank's oplion, any default in
payment or performance of any obligation under any other loans, contracts or
agreements of Borrower, any Subsidiary or Affiliate of Borrower, any general
partner of or the holder(s) of the majority ownership inlerests of Borrower with
Bank or its affiiates ("Affiliate” shall have the meaning as defined in 11 U.S.C. §
101, as in effect from time to fime, except that the term "Borrower” shall be
substituted for the term "Debtor” therein; "Subsidiary” shall mean any business in .
which Borrower holds, direcily or indirectly, o contralling interest). Cessation:
Bankruptcy. The death of, appointment of a guardian for, dissolyution of,
terminalion of existence of, loss of good standing staius by, appointment of a
receiver for, assignment for the benefit of creditors of, or commencement of
any bankruptey or insolvency proceeding by or against Borrower, its Subsidiaries
or Affiliates, if any, or any general partner of or the holder{s} of the majority
ownership interests of Borrower, or any parly to the Loan Documenis. Material
Business Alteration. Without prior written consent of Bank, a matterial alteration
in the kind or type of Borrower's business. Material Adverse Change. Boank
determines in good faith, in ils sole discrelion, that the prospects for payment or
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performance of the Obligations are impalred or there has occurred a maoterial
adverse change in the business or prospecis of Borower, financial or otherwise,

REMEDIES UPON DEFAULT. If o Defqult occurs under this Nofe .or any Loan
Documents, Bank may at any time thereafier, iake the following actions: Bank
lien. Foreclose its security interest or lien against Borrower's deposil accounts
ond invesiment properly without notice, Acceleration Upon Default.
Accelerale the maturity of this Note and, al Bank’s opfion, any or all other
Obiigations, other than Obligations under any Swap agreements [as defined in
1 U.S.C. § 101, as in effect from time to lime) between Borrower and Bank, oriis
affiliates, which shall be due in accordance with and govemed by the
provisions of said swap agreements; whereupon this Nole and the accelerated
Obligations shall be immediately due and payable; provided, however, If the
Default is bosed upon a bankruptey or insolvency proceeding commenced by
or against Borrower or any guaranior or endorser of this Note, all Obligations
(other than Obligations under any swap agreement as referenced above} shall
automalically and immediately be due and payable. Cumulative. Exercise any
rights and remedies as provided under the Note and other Loan Documenits, or
as provided by law or equily.

B8 149ECSOQ5357

FINANCIAL AND OTHER INFORMATION. Borrower shall deliver lo Bank such
information as Bark may reasonably request from fime io fime, including without
limitation, finonciafl statements and information pertaining to Borrower's financial
condition. Such information shail be true, complete, and accurate.,

WAIVERS AND AMENDMENTS, No waivers, amendments or modifications of this
Note und other Loan Documents.shall be valid unless in wriling and sighed by
an officer of Bank. No waiver by Bank of any Default shall operate as a waiver
of any other Defaull or the same Default on a future occasion. Neither the
faiture nor any delay on ihe part of Bank in exercising any righl, power, or
remedy under this Note and other Loan Documenls shall operate as a waiver
thereof, nor shall a single or parfial exercise thereof precluds any other or furiher
exercise thereof or the exercise of any other right, power or remedy:.

Excepl o the extent olherwise provided by the Loan Documents or prohibited
by law, each Borrower and each other person liable under this Note waives
presentment, prolest, nolice of dishonor, demand for paymeit, nolice of
inlention to accelerote maturity, notice of acceleration of maturity, nolice of
sale and ali other nolices of any kind. Further, each agrees that Bank may i)
extend, modify or renew this Note or make a novation of the loan evidenced by
this Note, and/or {ii) grani releases, compromises or indulgences with respect to
any coliateral securing this Note, or with respect o any Borrower or other person
able under this Note or any other Loan Documenis, all wilhoul nofice fo or
consent of each Borrower and other such person. and without aoffecting the

How doc
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iability of each Bomower and other such person; provided, Bank may not
extend, modify or renew this Note or make @ novation of lhe ioan evidenced by
Ihis Note without the consent of the Borower, or if there is more than one
Borrower, without the consent of at legsi one Bomower; and further provided, if
there is more than one Borrower, Bank may not enter info a modification of this
Note which increases the burdens of a Borower without the consent of that
Borrower,

MISCELLANEOUS PROVISIONS. Assignment, This Note and the other Loan
Documenis shall inure to the benefll of and be binding upon the parlies and
their respective helrs, legal representatives, successors and assigns.  Bank's
interests in and rights under this Note and the other Loan Documents are freely
assignable, in whole or in part, by Bank, In addition, nathing in this Note or any
of the ofher Loan Documents shat) prohibit Bank from pledging or assigning this
Note or any of the olher Loan Documenis or any interest therein to any Federal
Reserve Bank, Borrower shall not assign Its rights and inlerest hersunder without
fhe prior written consent of Bank, and any attempt by Borrower to assign without
Bank's prior written consent is null and void. Any assignment shall not release
Borrower from the Obligadions. Applicable Low; Conflict Between Documents.
This Note and. unless otherwise provided in any other Loan Pocument, the other
Loan Documents shall be governed by and interpreted In accordance wihh
federal low and, excepl as preempted by federal law., the laws of the state
named in Bank's address on the first page hereof without regard 1o that siaie's
conflict of laws principles. if the ferms of this Note should conflict with the terms
of any loan agreement, the lerms of this Note shall control, Borrower's
Accounts, Except as prohibited by law, Borrower grants Bank g security interest
in all of Borrower's deposit accounts and investment property with Bank and any
of its alfiiales. Swap Agreements. All swap agreemenis {as defined in 11 U.S.C.
§ 101, as in effect from time to time), if any, befween Borrower and Bank or its
afflliotes ore independent agreements governed by the writien provisions of
said swap agreements, which will remain in full force and effect, unaffected by
any repayment, prepayment, acceleraiion, reduction, increase or change in
the lerms of this Note, exceplt as olherwise expressly provided in said wrillen
swap agreements, and any payolf statement from Bank relafing to this Nole
shall not apply to said swap agreementis except as otherwise expressly provided
in such payoff statement. Jurisdiction. Borrower irevocably agrees to non-
exclusive personal jurisdiction in the siale named in the Bank's address on the
first page hereof. Severability. If any provision of this Nole or of the other Loan
Documenis shall be prohibited or invalid under applicable law, such provision
shall be ineffective but only fo the extent of such prohibition or invalidity, without
invalidaling the remainder of such provision or the remaining provistons of this
Nole or other such document. Payments, All payments shall be mailed to Bank
al Commercial Loan Services, P. O. Box 740502, Allania, GA 30374-0502; or
other such address as provided by Bank in wiiling. . Notices. Any nofices io

BELAGEEOEHEES
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Borrower shall be sufficiently given, if in writing and mailed or delivered fo the
Borrower's address shown above or such other addrass as provided hereunder,
and 1o Bank, if in writing and mailed or delivered to Wachovia Bank, National
Assaciation, Mail Code VA7628, P. O, Box 13327, Roonoke, VA 24040 or
Wachovia Bank, Nalional Association, Mail Code VA7628. 10 South Jefferson
Sireel, Roanoke, VA 24011 or such other address as Bank may specify in wiiling
from time fo time. Notices 1o Bank musi include the mail code. in the event
ihai Borrower changes Bomower's address at any lime prior 1o the date the
Obligations are paid in full, Borrower agrees to prompily give wiitten notice of
said change of address by registered or cerfified mail, retumn receipt requested,
alf charges prepaid, Plural; Caplions, All references in the Loan Documents to
Borrower, guarantor, person, document or other nouns of reference mean both
the singular and plural form, as the case may be, and the term "person” shall
mean any individudl, person or enlily. The captions coniained in the Loan
Documents are Inserted for convenience only and shall not aftect the meaning
or interpretation of the Loan Documents. Advances. Bank may, in ils sole
discrelion, make other advances which shall be deemed fo be advances under
this Note, even though the siated principal amount of this Note may be
exceeded as a result thereof. Posting of Payments., Al paymenls received
during normal banking hours after 2:00 p.m. local time af the address for
payments sel torth above shall be deemed received althe opening of the next
banking day. Joint and Several Obligalions, If there Is more than one Borrower,
each is joinlly and severally obligated together with all olher parlies obligated
for the Obligations. Fees and Taxes. Borrower shall prompily pay alf
documentary, intangible recordation and/or similar laxes on this fransaction
whether assessed at closing or aising from time to lime. UMITATION ON
LIABILITY; WAIVER OF PUNITIVE DAMAGES. EACH OF THE PARTIES HERETO,
INCLUDING BANK BY ACCEPTANCE HEREOF, AGREES THAT IN ANY JUDICIAL,
MEDIATION OR ARBITRATION PROCEEDING OR ANY CLAIM OR CONTROVERSY
BETWEEN OR AMONG THEM THAT MAY ARISE OUT OF OR BE IN ANY WAY
CONNECTED WITH THIS AGREEMENT, THE LOAN DOCUMENTS OR ANY OTHER
AGREEMENT OR DOCUMENT BETWEEN OR AMONG THEM OR THE OBLIGATIONS
EVIDENCED HEREBY OR RELATED HERETO, IN NO EVENT SHALL ANY PARTY HAVE A
REMEDY OF, OR BE LIABLE TO THE OTHER FOR. (1} INDIRECT, SPECIAL OR -
CONSEQUENTIAL DAMAGES OR (2} PUNITIVE OR EXEMPLARY DAMAGES, EACH
OF THE PARTIES HEREBY EXPRESSLY WAIVES ANY RIGHT OR CLAIM TO PUNITIVE OR
EXEMPLARY DAMAGES THEY MAY HAVE OR WHICH MAY ARISE IN THE FUTURE IN
CONNECTION WITH ANY SUCH PROCEEDING, CLAIM OR CONTIROVERSY,
WHETHER THE SAME IS RESOLVED BY ARBITRATION, MEDIATION, JUDICIALLY OR
OTHERWISE. Patiot Act Notice. To help fight the funding of terrorism and money
laundering activities, Federal law requires ofl financial instituiions to obtain, verify,
ond record information thol identiifies each person who opens an account. For
purposes of this section, account shall be undersiood to include loan accounts,
Final Agreement. This Note and the other Loan Documents represent the final

GRILAIEBBSGHED
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agreement beiween the parlies and may not be contradicted by evidence of
prior, contemporaneous or subsequent agreemenis of the parties. There are no
unwritten agreements belween the parties.

WAIVER OF JURY TRIAL. TO THE EXTENT PERMITTED BY APPLICABLE LAW, EACH OF
BORROWER BY EXECUTION HEREOF AND BANK BY ACCEPTANCE HEREOF,
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT EACH MAY
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED ON, OR ARISING
QUT OF, UNDER OR IN CONNECTION WITH THIS NOTE, THE LOAN DOCUMENTS OR
ANY AGREEMENT CONTEMPLATED TO BE EXECUTED IN CONNECTION WITH THIS
NOTE, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS
(WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY WITH RESPECT
HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT TO BANK TO ACCEPT THIS
NOTE.  EACH OF THE PARTIES AGREES THAT THE TERMS HEREOF SHALL SUPERSEDE
AND REPLACE ANY PRIOR AGREEMENT RELATED TO ARBITRATION OF DISPUIES
BETWEEN THE PARTIES CONTAINED IN ANY LOAN DOCUMENT OR ANY OTHER
DOCUMENT OR AGREEMENT HERETOFORE EXECUTED IN CONNECTION WITH,
RELATED TO OR BEING REPLACED, SUPPLEMENTED, EXTENDED OR MODIFIED BY,
THIS NOTE,

88142560507 S

IN WITNESS WHEREOF, Borrower, on the day and year first above written, has
caused this Note to be duly executed under seal.

LAUREL PRESERVE, LLC,
A North Carolina Limited Liability
Company

By:__{,
Arthur Nadel,
As its Manager

Y\ ADovis\WachovIo\CLIENTS\LaurelPteserve\Nole {2} doc
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A AFFIDAVIT OF OUT-OF-STATE EXECUTION AND DELIVERY

STATE OF NORTH CAROLINA }
COUNTY OF BUNCOMBE )

Before me Ihis day personally appeared ARTHUR NADEL {"Afiiant’), who being
by me first duly sworn, deposes and 5OYs:

1. That Affiant Is he Manager of LAUREL PRESERVE, LLC {"Borrower™},

2. That on the date hereof, Affiant, on behaif of Borrower, executed that
cerlain Promissory Note duted effective May 2, 2008 in the stated principal amount
of $1,900,000.00 in favor of WACHOVIA BANK, NATIONAL ASSOCIATION {the "Note"}.

BELLQEERER7 Y

3. That Afflant forwarded and delivered the Noije by Federal Express
direclly from the State of North Caroling to Wochovig Bank, National Association,
State Tax Review, Mail Code NC6048, Atention Jon R. Good 334-735-1664, 100
North Main Sireel, Winston Salem, North Caroling 27101 for delivery and
acceptance.

Furiher Afflont Sayeth Not.

Dated: May 2, 2008 44%
| M ' (SEAL)

ARTHUR NADEL

I CERTIFY that on May 2, 2008, ARTHUR NADEL, personally came before me
and is the person acknowledged under oath, to my satisfaction, that this person
signed, sealed and delivered this Affidavil. is perserdlly kno

signalure of Notary
Loretta P. Drake,
Nome of Notary tiyped/siamped)

My Commission expires; 08/30/10

V'\ADovis\WoChowo\C!.IENTS\':.Oureleeser\’e\Aﬁl'dell-Oul ol Stote Execution doc
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AFFIDAVIT OF RECEIPT AND ACCEPTANCE

STATE OF NORTH,CAROLINA |
COUNTY OF __Forspts J

Before me this day personally appeared JONR. GOOD, (Affiant"), who being
by me first duly sworn, deposes and says:

1. That Afflant is the duly authorized agent of WACHOVIA BANK,
NATIONAL ASSOCIATION {"Bank’} for the purpose of receiving delivery of and
accepling on behalf of Bank, promissory noles and other loan documents
executed outside of the State of Florida by borrowing customers of Bank.

D31AYEEREST 2

2. On May _A__, 2008, Affiant, acling as a duly authorized agent of
Bank, received delivery of and accepted within the State of North Caroling, g
Promissory Note in the stated principal amount of $1,900.000.00 dated effective
May 2, 2008 from LAUREL PRESERVE, LLC in favor of Bank.

Furiher Affiant Sayeih Not, @ éé {
/Z {SEAL)

JON Woo. Agent

| CERTIFY that on May S, 2008, JON R, GOOD personally came before me
and this person acknowledged under oath, fo my satisfaction, that this person
signed, sealed ond delivered this affidavit. He produced Al A~
as identification.

Signafure of N

.. Kéren K. JohrsiA
’ Name of Notary {lyped/stamped])

My Commission expires: Mru? [v 2095

{12305900}
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DEED OF TRUST AND ASSIGNMENT OF RENTS

@81?15181255

FOR BANK USE ONLY:
SAFISFACTION: The Obligations ecured by the within Deed of Trust has been
safisfiad in full, this the day of .

——— h"‘“""—'—-—-.__.,___._,hu-—-.__.

Signed:
:

%

. \\M_
ij @um% Ashestlle,NC. 2830t j‘?‘iﬁ:’ /
P

EPARED BY: Aileen S. Davis .
Y RETURN T10: Alleen $. Davis
Akerman Senterin
401 Egst Jackson Sirest
Sulte 1700
fampa, Florida 33402

This DEED ASSIGNMENT OF RENTS thereoher refered o qs

OF TRUST AND
"Deed of Trust'} made May 2, 2008 by ang among LAUREL PRESERVE, LLC, whose
adidress is 3964 Country View Drive, Sarasota, Florida 34233 f"Graniof'), TRSTE,

WITNESSETH.

To secure pPoyment ang pPerformance of obligalions under ¢ Promissory
Nole (the "Note") dateqd 5 of even dgte herewith, in the amouni of

545724 [Rey 22 ] R oC
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CRP 961 855

$1,900.000.00, made by Grantor payable o Bank, any present or fulure Letters of
Credit issued by Bank for the account of Grantor, other loan documents as
defined in the Note {the "Loan Documenis"}, and swap agreements {(as defined
in 11 US.C. § 101, as in effect from time to time}, ait other indebtedness of
Grantor fo Bank whenever borrowed or incurred, whether or not reasonably
contemplated by the parfies hereto as of the dale hereof, and any renewals,
extensions, novations, or modificalions of the foregoing [colleclively the
"Obligations”}, and in consideration of Ihese premises and for other
consideration, Grantor does grani and cenvey unto Trustee, as irustee for Bank
and Bank's affiliates in fee simple, all of Grantor's right, iitle and interest now
owned or hereafter acquired in and to sach of the foliowing [collectively, the
"Properiy"): (i) all those cerloin tracts of land in the County of Buncombe and
McDowell. State of North Carolina described in EXHIBIT A aftached hereto and
made part hereof ({the "Land"); {i) all buildings and improvements now or

hereafter erected on the Land; (i} all fixtures ottached 1o the Land or ahy.

bulldings or improvements situated thereon: and {iv) il estates, rights,
tenements, hereditaments, privileges, renis, issues, profits easements, and
appurtenances of any kind benefiting the Lond; all means of access to and
from the Land, whether public or private; and all water and mineral rights.

In the event thal Granior is the owner of a leasehold estate with respect
to ony portion of the Property and Grantor obtains o fee estate in such portions
of the Property, then, such fee estale shall automatically, and without further
action of any kind on the part of the Grantor, be and become subject {o the
security litle and lien of this Agreement.

TO HAVE AND TO HOLD the Properly and al} the esiale, right, tille and
interest, in law and in equity, of Granior's in and o the Property unto Trustee, ils
successors and assigns, in fee simple, forever.

IN TRUST, HOWEVER, TO THAT EXTENT PERMITTED UNDER APPLICABLE LAW,
that if all Obligations are fimely paid and performed and each ond every
represeniation, warranly, agreement, and condition of ihis Deed of Trust, the
other Loan Documents, and any swap agreements (as defined in 11 U.S.C. §
101, os in effect from time lo time) are complied with and abided by, this Deed
of Trust and the estale hereby created shall cease and be null, void, and
canceled of record at the request and expense of Grantor, and if Default {os
hereinafter defined) occurs, Trustee Is authorized to foreclose and sell the
Property under power of sale or by judicial proceeding according to applicable
law and as provided herein.

Grantor WARRANTS AND REPRESENTS that Granior is lawfully seized of the

Properly, in fee simple, absolute, that Grantor has the tegal right to convey and
encumber the same, and that the Properly is free and clear of all iens and

2
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(" encumbrances. Granlor further warrants and will forever defend all and singular
+ the Property and fitle thereto to Trustee, Bank and Bank's successors and assigns,
against the lawful claims of all persons whomsoever.

To protect the security of this Deed of Trust, Grantor further represents and
agrees with Truslee and Bank as follows:

Payment of Obligations. That the Obligations shall be fimely paid and
- performed. :

Future Advances. This Deed of Trust is given to secure not only existing
Obligations, but also fulure advances, including obligations under swap
agreements {as defined in 11 U.S.C. § 101, as In effect from lime o time) made,
and future swap agreements {as defined in 11 US.C. § 101, as in effect from
lime to fime) entered into with Bank or any of its affiliates, within 15 years of the
date of this Deed of Trusl {o the same extent as if such future advances and
swap agreements {as defined in 11 U.S.C. § 101, as in effect from time to time}
are made on the date of the execution of this Deed of Trust. The principal
amount that may be so secured may decrease or increase from fime to time,
but the total amount so secured ot any one time shall not exceed $3,800,000.00,
pius all interest, costs, reimbursements, fees and expenses due under this Deed
, of Trust and secured hereby. Grantor shaill not execute any document thot
3 impairs or otherwise impacis the pricrity of any existing or future Obligations
secured by this Deed of Trust. The amount of present Obligations secured
hereby is $1,900,000.00.

G81l71E18125

Nothing herein obligates Bank to provide credit in excess of the Obligations.

Leases, Subleases and Easements. Grantor shall mainlain, enforce and
cduse to be performed all of the terms and conditions under any lease,
sublease or easement which may constitute a portion of the Properly. Granior
shall not, without the consent of Bank {which consent shall not be unreasonably
withheld or delayed), enter info any new lease of all or any portion of ihe
Property, agree fo the cancellation or surrender under any lease of alt or any
portion of the Properly, agree to prepayment of renls, issues or profits (other
than rent poid at the signing of a lease or sublease), modify any such lease so os
to shorten the term, decrease the rent, accelerale the payment of rent, or
change the terms of any renewal oplion; and any such purported new lease,
cancellation, surrender. prepayment or modificalion made without the consent
of Bank shall be void as against Bank.

Required'lnsumnce. Grantor shall mainlain with respecl 1o lhe Properly:

(i) during construction of any improvements on the Property, “ali-risk” builders risk
insurance which must include windstorm, hail damage, fire and vandalism {non-

3
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reporting Completed Value with Special Cause of Loss formy}, in an amount not
less than the completed replacement value of the improvements under
construction, naming Bank as mortgagee and loss payee; {ii) upon completion
of construction, upon occupancy of any improvements, and at all oiher times,
Insurance against loss or damaoge by fire and other casualties and hazards by
insurance written on an "all risks” basls, including malicious mischief coverags, in
an amount not less than the replacement cosl thereof, including coverage for
loss of rents or business interruption If applicable, naming Bank as loss payee and
mortgagee; (i} if the Property is required to be insured pursuant to the National
Flood Reform Act of 1994, and the regulations promulgated thereunder, flood
insurance Is required in the amount equal to the lesser of the loan amount or
maximum available under fthe National Flood Insurance Program, but in no
event should the amount of coverage be less than the value of the improved
structure, naming Bank aos mortgagee and loss payee. i, affer closing, the
Property {or any part thereof) is remapped and If the veriical improvements are
determined to be located in g special flood hazard area, Grantor must obtain
and maintain ¢ flood insurance policy. If, wilhin foriy-five {45) days of receipt of
notification from Bank that the Property has been reclossified by FEMA s being
located in a special flood hazard area, Grantor has not provided suificient
evidence of flood Insurance, Bank is mandated under federal law to purchase
flood insurance on behalf of Grantor, and Bank wil add the assoclated costs io
the principal balance of the Note, if the land or any porfion thersof is located in
a special flood hazard areq, this Agreement may be terminated by Bank at its
sole optlon; f{ivj as applicable, insurance which complies with the workers'
compensation and employers' fiabiiity laws of all states in which Grantor shall be
required 1o mainiain such insurance; and (v) ffability insurance providing
coverage in such amount as Bank may require but in no event less than
$1.,000,000.00 combined single fimil, naming Bonk as an additional insuréd; and
{vi} such other insurance as Bank may require from time to time.

Al property insurance policies shall contain an endorsement or
agresment by the insurer in form sofistaciory fo Bank that any {oss shall be
payable in accordance with the terms of such policy notwithstanding any act
or negligence of Giantor and the furlher agreement {within both the property
and liability policies} of the insurer walving rights of subrogation against Bank,
and rights of set-off, counlerclaim or deductions against Grantor,

All insurance policies shall be in form, provide coverages, be issued by
companies and be in amounts satisfactory to Bank. At least 30 days prior to the
expiration of each such policy, Granlor shall furnish Bank wilh evidence
salisfactory to Bank that such policy has been renewed or replaced or is no
longer required hereunder. All such policies shal! provide that the policy will not
be canceled or materially amended without al leas) 30 days prior wiitien notice
to Bank. In the event Grantor fails lo provide, maintain, keep in force, and
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fumish to Bank the policles of insurance required by this paragraph, Bank may
procure such insurance or single-interest insurance in such amounis, at such
premium, for such risks and by such means as Bank chooses, ai Grantor's
expense; provided however, Bank shall have no responsibiiity to obtain any
insurance, but If Bank does obtain insurance, Bank shall have no responsibility 1o
assure that the insurance obtained sholl be adequate or provide any protection
lo Grantor.

Insurance Proceeds, After occurrence of any loss to any of the Property,
Grantor shall give prompt wiitten notice thereof 1o Bank,

In the event of such loss ail insurance proceeds, including unearned
premiums, shall be payable o Bank, and Grantor hereby authorizes and direcis
any affected insurance company to make payment of such proceeds direcily
to Bank and not fo Bank and Granior jointly.  Bank is hereby auihorized by
Grantor 1o make proof of loss if not promplly made by Grantor, setile, adjust or
compromise any claims for loss or damage under any policy or policies of
insurance and Grantor appoints Bank as its attorney-in-fact to receive and
endorse any insurance proceeds to Bank, which appointment is coupled with
an inlerest and shall be irevocable as long as any Obligations remain
unsaiisfied. Grantor shall pay the cosls of collection, including attomeys' fees,
of insurance proceeds payable on account of such damage or destruction.
Grantor shali have no claim against the insurance proceeds, or be entitled fo
any portion thereof, and all rights to the insurance proceeds are hereby
assigned to Bank as security for payment of the Obligations,

98171E181258

In the event of any damage to or desiruction of the Property, Bank shall
have the option of applying or paying ait or part of the insurance proceeds to {ij
the Obligations in such order as Bank may determine, {ii) restorgtion,
replacemsnlt or repair of the Properly in accordance with Bank's standard
construclion loan disbursement conditions and requirements, or (i) Granior.
Nothing herein shall be deemed o excuse Grantor from restoring, repairing and
maintaining the Properly as required herein.

Impositions; Escrow Deposit, Grantor will pay all taxes, levies, assessments
and olher fees and charges imposed upon or which may become q lien upon
the Properly under any law or ordinance [all of the foregoing collectively
"Imposilions”) before they becoms delinguent and in any event in the same
calendar year in which they first become due. Upon request of Bank, Granlor
shall add to each periodic payment required under the Note the amount
estimated by Bank to be sufficient to enable Bank to pay, as they come due, all
Impositions and insurance premiums which Grantor Is required to pay hereunder.
Payments requested under this provision shall be supplemented or adjusted as
required by Bank from time lo time. Such funds may be commingled with the

5




Case 8:09-cv-00087-RAL-TBM Document 740-4 Filed 02/08/12 Page 17 of 27 PagelD 11920

: . {’ . \’ . .
o 0

CRP 961 859

general funds of Bank and shall not eam interest. Upon the occurrence of o
Default, Bank may apply such funds io pay any of the Obiligations.

Use of Property, Grantor shall use and operate, and require its lessees or
licensees 16 use and operate, the Properly in complionce wiih all applicable
laws {including, for example, the Americans with Disabilities Act and the Fair
Housing Acl) ond ordinances. covenanis, and resticiions, and with _al

- applicable requirements of any lease or sublease now or hereafter affecling the
Properly. Grantor shali not permit any unlawful use of the Property or any use
that may give rise to a claim of forfeliure of any of the Property. Grantor shall
not allow changss in the stated use of Properly from that disclosed to Bank af
the time of execution hereof. Grantor shall nof Initiale or acquiesce to a zoning
change of the Property without prior nolice o, and written consent of, Bank,

U8R71E181266

Maintenance, Repalis and Alterations. Granior shall keep and maintain
the Property in good condition and repair and fully protected from the elements
fo the safisfaction of Bank. Grantor will not remove, demolish or structurally aller
any of the buildings or other improvemenis on the Properly (except such
alterations as may be required by laws, ordinances or regulations) without the
prior written consent of Bank. Grantor shall promptiy notify Bank in writing of any
material loss, damage or adverse condition affecling the Property.

Eminent Domain, Should the Property or any interest therein be taken or
damaged by reason of any public use or improvement or condemnation
proceading ("Condemnation”). or should Granior receive any notice or other
information regarding such Condemnalion: Grantor shall give prompt wiitten
nofice thereof to Bank. Bank shalf be enfitled 1o ¢l compensation, awards and
other payments or relief granted in connection wilh such Condemnation and,
at iis oplion, may commence, appear in and prosecule in its own name any
action or proceedings relafing thereto, Bank shall be entitled to make any
compromise or seftlement in connection with such taking or damage. Al
compensation, awards, and damages awarded to Granlor related 1o any
Condemnation {the "Proceeds") are hereby assigned to Bank and Grantor
agrees lo execute such further assignments of the Proceeds as Bank may
require. Bank shall have the option of applying or paying the Proceeds in the
same manner as insurance proceeds as provided herein.  Granior appoints
Bank as ils attorney-in-fact to receive and endorse the Proceeds o Bank, which
appointment is coupled with an interest and shall be irevocable as long as any
Obligations remain unsatisfied.

Environmental Condition of Property and Indemnity, Grantor warranis and
represents to Bank, except as reporled by Grantor to Bank in writing, thal: (i
Grantor has inspecied and is familiar with the environmental condition of the
Property: {ii} the Property and Granlor, and any occupants of the Property, are

6
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in compliance with and shall confinue to be in compliance with all applicable
federal, stale and local lows and regulalions intended o protect the
environment and public health and safely as the same may be amended from
lime io time ("Environmenial Laws"); {ili} the Properly is not and has never been
used fo generate, handle, treat, store or dispose of, in any guaniity, oil,
petroleum products, hazardous or toxic subsiances, hazardous waste, regulated
subsionces or hazardous air poliutants ["Hazardous Materials”) in violation of any
Environmental Laws: {iv} no Hazardous Materials lincluding osbestos, mold or
lead paint in any form) are locoted on or under the Properly or emanate from
the Property; {v) there are no unregistered underground slorage fanks on the
Properly that are subject fo any underground storage tank registration laws or
regulations; {vi) no nolice has been received wilh regard to any Hazardous
Malerial on the Properly: [vii} no aclion, investigation or proceeding is pending
or to Grantor's knowledge threatened which seeks fo enforce any right or
remedy against Grantor or the Property under any Environmental Law; and {vil])
all licenses. permits and other govemmental or regulatory actions necessary for
the Properly 1o comply with Environmental Laws shall be obtained and
mainlained and Grantor shall assure compliarice therewith,

88l71E181281

Further, Grantor represents to Bank that no portion of the Properly is a
protected welland. Granior agrees io nolify Bank immediately upon receipt of
any citations, warnings, orders, notices; consent agreements, process or claims
alieging or relating to violations of any Environmental Laws or io the
environmental condition of the Property and shall conduct and complete all
invesfigations and all cleanup aclions necessary to comply with the
Environmental Laws and to remove, in accordance with Environmental Laws,
any Hazardous Malerial from the Property.

Grantor shall indemnify, hold harmless, and defend Bank and Trustee from
and against any and all damages, penaliies, fines, claims, suis, liabilities, costs,
judgments and expenses, including attorneys’. consullants' or experts' fees of
every kind and najure incurred., suffered by or asserled aguainst Bank or Trusiee
as a direct or indirect resull of: {i) represenlations made by Grantor in his
Secfion being or becoming untrue in any maierial respecl; (i) Grantor's violation
of or failure to meet the requiremenis of any Environmental Laws: or (iii)
Hazardous Materlcls which, while the Properly is subject to this Deed of Trus,
exist on the Properly. Bank shall have the right to amange for or conduct
environmentol inspections of the Property from time o time (including the taking
of soil, water, air or material samples). The cost of such inspections made ofter
Default {as hereinafter defined] or which are required by laws or regulations
applicable to Bank shall be borne by Grantor. However, Grantor's indemnity
shall not opply to any negligent or infentional act of Bank which takes place
after foreclosure or sotistaclion of this Deed of Trust. These indemnification
obligations are in addition to General Indemnificalion provisions se! forlh
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hereafter. Grantor's Obiigations under this seciion shall continue, survive and
remain in full force and effeci notwithsionding the repoyment of the
Obligations, a foreciosure of or exercise of power of sale under this instrument, o
delivery of a deed in lisu of foreclosure, o cancellation or termination of record
of this instrument and the transfer of the Property.,

Appraisals. Grantor agrees that Bank may oblain an appraisal of the
Properly when required by the regulaiions of the Federal Reserve Board or the
Office of the Comptroller of the Currency, or any other regulatory agency or at
such other times as Bank may reasonably require.  Such appraisals shall be
performed by an independent third parly appraiser selected by Bank. The cost
ol such appraisals shall be borne by Grantor, If requested by Bank, Grantor shall
execute an engagement letter addressed to the appraiser selected by Bank.
Grantor's fallure or refusal 107sign such an engagement letter, howevet, shall not
Impair Bank's right to obidin such an appraisal: Grantor agrees o pay the cost
of such appraisal within 10 days after receiving an involce for such appraisal.

Inspections, Bank, or ifs representatives or agents, are authorized o enter
at any reasonable time vpon any part of the Property for the purpose of

.inspecting the Properly and for the purpose of performing any of the acls il is

authorized to perform under the terms of this Deed of Trust.

Liens and Subrogation. Grantor shall pay and promptily discharge ali liens,
claims and encumbrances upon the Property. Grantor shall have the right to
contest in good faith the validily of any such lien, claim or encumbrance,
provided: [i) such contest suspends the colleclion thereof or there is no danger
of the Property being sold or forfeiled while such contest is pending; (i} Grantor
first deposiis with Bank o bond or other security satisfaclory 1o Bank in such
amounls as Bank shall reasonably require; ond (lli) Grantor therealter diligently
proceeds to cause such lien, claim or encumbrance to be removed and
discharged.

Bank shall be subrogated to any liens, claims and encumbrances againsi
Gronior or the Property that are paid or discharged through payment by Bank
or with loan proceeds, nolwithstanding the record cancaliation or safisfaction
thergof.

Waiver of Grantor's Righis. To the fullest exient permitted by low, Granior
waives the benefil of all laws now existing or that hereafier may be enacied
providing for (i} any appraisement before sale of any portion of the Property, {ii)
in any way extending the time for the enforcement of the collection of the Note
or the debi evidenced thereby or any of the other Obligations, and any rights to
hearing prior fo the exercise by Bank of any right, power, or remedy herein
provided to Bank.
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To the full extent Grantor may do so, Grantor agrees that Grantor will not
at any time insist upon, plead, claim or seek to take the benefit or advaniage of
any law now or hereafter in force providing for any exemption (including
homestead exempfion), ~appraisement, valualion,  stay, exiension or
redemption, and Grantor for themselves and their respective helrs, devisees,
representotives, successors and assigns, and for any and ail persons cldiming
any interest In the Property, to the exient permilted by law, hereby waive and
release dil rights of valuation, appraisement, redemption, stay of execulion, the
benefit of all exemption laws, nolice of election to mature or declare due the
whole of the secured indebtedness and marshalling in the event of foreclosure
of the liens hereby created, Granfor further wdaives any and all nofices
including, without IImitation, notice of iniention to accelerale ond of
acceleration of the Obligalions.

©@8171E1812863

Payments by Bank. In the event of Default {as herelnafier defined) In the
timely payment or performance of any ‘of the Obligations, Bank, at iis opfion
and without any duty on its part to determine ihe validily or necessity thereof,
may pay the sums for which Grantor Is obligated, Furlher, Bank may pay such
sums as Bank deems appropriate for the proleclion and maintenance of the
Property including. withoul limitation, sums to pay Impositions and other lavies,
assessments or liens, maintain insurance, make repairs, secure the Property,
maintain ufility service, intervene in any condemnation and pay altoreys' fees
and other fees and cosis fo enforce this Deed of Trust or protect the lien hereof
[inciuding foreclosure) or collect the Obligations, without fimitation, including
ihose incurred in any proceeding including bankrupicy or arbitration, Any
amounts so paid shall bear interest at the default rate stated In the Note and
shall be secured by this Deed of Trust.

Indemnificalion. Grantor shall profect, indemnify and save harmless Bank
from and against all losses, liabilitles, obligations, claims, damages, penaliies,
fines, causes of action, costs and expenses (including, without limitation,
reasonable atiorneys’ fees and expenses) (collectively, "Damages”} imposed
upon, incuired by or asserled or assessed against Bank on account of or in
connection with {i} the Loan Documents or any failure or alleged foilure of
Grantor to comply with any of the terms of, or ihe inaccuracy or breach of any
represenigtion in, the Loan Documents: (i) the Collateral or any claim of loss or
damage fo the Property or any injury or claim of injury to, or death of, any
person or properlty that may be occasioned by any cause whalsoever

- perlaining io the Property or the use, occupancy or operation thereof, (i) any
failure or alleged failure of Grantor to comply with any law, ule or regulation
opplicable to it or to the Property or the use, cccupancy or operation of the
Property (including, without limilation. the failure o pay any taxes, fees or olher
charges}, {ivl any Damages whatsoever by reason of any alleged action,

9




Case 8:09-cv-00087-RAL-TBM Document 740-4 Filed 02/08/12 Page 21 of 27 PagelD 11924

I

o

‘ .

Q8l?lEls81284

CRP 961 863

obligation or undertaking of Bank relating in any way to or any maiter
contemplated by the Loan Bocuments, [v) any claim for brokerage fees or such
other commissions relating to the Properly or any other Obligations, or {vi) any
and all fiabillly arising from any leases related 1o the Properly. Nothing
contalned herein shall require Granior o indemnify Bank for any Damages
resulting from Bank's gross negligence or its wiliful and wrongful acts, and such
indemnity shall be effeclive only lo the extent of any Damages that may be
sustained by Bank In excess of any nel proceeds received by it from any
insurance of Granior (other than self-insurance} with respect io such Damages.
The indemnity provided for herein shall survive payment of the Obligations and
shall extend to the officers, direclors, employees and duly authorized agents of
Bank. in the event the Bank incurs any Damages arising out of or in any way
relaling to the fransaction contemplated by the Loan Documents {including any
of the maiters referred o in this section), the amounis of such Damages shall be
added lo the Obligations, shall bear interest, to the exten! permitted by law, ai
the interesl rate borne by the Obligations from the date incurred until paid and
shall be payable on demand.

Assignment of Rents. Grantor hereby absolutely assigns and fransfers 1o
Bank all the leases, rents, issuas and profits of the Property (collectively "Rents"),
Although this assignment is effeclive immediiately, so long as no Default exisls,
Bank gives to and confers upon Granior the privilege under a revocable license
lo collect as they become due, bui not prior fo accrual, the Rents and 1o
demand, receive and enforce paymenl, give receipls, releases _and
satisfaciions, and sue in the name of Grantor for all such Rents. Grantor
represents there has been no prior assignment of leases or Rents, and agrees not

lo further assign such leases or Rents. Upon any occurrence of Default, the -

license granted to Grantor herein sholl be avlomalically revoked without furiher
nolice to or demand ‘upon Grantor, and Bank shall have the right, in its
discretion, withoul notice, by agent or by a receiver appoinied by o court, and
without regard to the adequacy of any security for the Obligations, (i} fo enter
upon and take possassion of the Property, {iij notily tenants, sublenants and any
property manager to pay Rents to Bank or jis designee, and upon receipi of
such nolice such persons are aulhorized and direclted to make payment as
specified in 1he nofice and disregard any contrary direclion or inslruction by
Grantor, and {iil} in its own name, sue for or olherwise collect Rents, including
those past due, and apply Rents, fess cosls and expenses of operation and
collection, including attorneys' fees, to the Obligations in such order and
manner as Bank may delermine or as otherwise provided for herein. Bank's

exercise of any one or more of the foregoing righls shall not cure or waive any

Default or nolice of Default hereunder,

Due on Sale or Further Encumbrance or Transfer of an Interest in Grantor.
Wilhout the prior written consent of Bank in each instance, Grantor shall not i}

10
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sell. convey, iransfer or encumber the Properly. or any part thereof or interest
therein, whelher legal or equitable, {li} cauvse or permit any fransfer of the
Property or any part thereof, whether voluntarily, involuntarily or by operation of
law. or {iii) enter into any agreement or transaction to fransfer, or accomplish in
form or substance a transfer, of the Property. - A “fransfer" of the Property
includes: {a) the direct or indirect sale, ransfer or conveyance of the Property
or any porlion thereof or interest herein: (b} the execution of an instaliment sale
coniract or similar instrument affecting ail or any portion of the Properly; (c] if
Grantor or any general pariner or member of Grantor, is o corporation,
partnership, limited liability company, trust or other business entity, the transfer,
pledge, assignment or encumbrance [whether in one fransaction or g series of
ransactions) of any stock, partnership, limited liabliity company or other
ownership interests in such corporation, partnership, limited liability company or
entity including, without limitation, changes In stockholders, partners, membaers,
managers, trustees, beneficiaiies, or their respeclive interests; whether directly or
indirectly; [d) if Grantor, or any general pariner or member of Grantor, is
corporation, the creation or issuance of new stock by which an aggregate of
more than 10% of such corporation’s stock shall be vesled in a party or parties
who are not now stockholders: and (e) an agreement by Grantor leasing ali or o
substantial part of the Property for other than actual occupancy by a space
tenant thereunder or o sale, assignment or other transfer of or the grant of a
security interest in and to any Leases.

Bank’s consent 1o any conveyance or encumbrance may be conditioned
Upon an increase in the interest rate specified in ihe Note {or other Obligations),
an exlension or curlailment of the maturity of the Obligations, or other
modification of the Note or this instrument,

Remedies of Bank on Default. Foilure of Granior or any other person fiable
to timely pay or perform any of the Obligations or a violation of the preceding
section is a default ("Default”) under this Deed of Trust. Upon the occurrence of
Detfault the following remedies are available, withoui limitation, fo Bank: (i) Bank
may exercise any or all of Bank's remedies under Ihis Deed of Trust or other Loan
Documents including, without limitation, acceleration of the maturity of all
payments and Obligations, other than Obligations under any swap agreements
(as defined in 11 U.S.C. § 101, as in effect from time to time) with Bank or any of
ils affiliates, which shall be due in accordance with and governed by the
provisions of said swap agreements (as defined in 11 US.C. § 101, ¢s in effect
from lime to time); {ii) Bank may take immediale possession of the Property or
any part thereof {which Granior agrees to surender to Bank) and manage,
control or lease the same to such persons and of such rental as it may deem
proper and collect and apply Renls to the payment of: (a) the Obligations,
togeiher with all costs and allomeys' fees; {b) oll iImpositions and any other
levies, assessmenis or liens which may be prior in lien or payment to the

11
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} L Obligations, and premiums for insurance, with inlerest on alt such items; and {c)
Ihe cost of all alterations, repairs, replacements and expenses incident to taking
and retaining possession of the Properly and the management and operation
thereof; all in such order or priority as Bank in ifs sole discrefion may determine.
The taking of possession shall not prevent concurrent or later proceedings for the
foreciosure sale of the Property; {ifl} Bank may apply 1o any court of competent
junisdiction for the appointment of a receiver for all purposes including, without
limitation, to manage and operate the Properly or any part thereof, and to
apply the Rents therefrom s hereinabove provided. In the event of such
appilcation, Grantor consents to the appolntment of g receiver, and agrees
that a receiver may be appointed without notice fo Granior, withoul regard to
whelher Grantor has committed waste or permitied deterioration of the
Property, without regard io the adequacy of any securily for the Obligations,
and without regard to the solvency of Grantor or any other person, firm or
corporation who or which may be liable for the payment of the Obiligations; {iv)
Upon application of Bank, Trustee shall sell ihe Properly and pay the proceeds
of sale according to the following terms ond conditions: {a) Trustee shall
foreciose upon this Deed of Trust and sell the Properly, or any part of the
Property, at public sale conducted according fo applicable law {referred to as
"Trustee’s Sale”); (b} Trustee shall provide such nolice and shall advertise g
Trustee's Sale in the manner required by applicable law; {c) Trusiee shall
: conduct odditional Trustes's Sales as may be required uniil alt of the Property is
\’ sold or the Obligafions are satisfied; (d) Trustee may receive bids at Trustee's Sale
from the Bank and may accept from Bank as successful bidder, credit against
the Obligations as payment of any portion of the purchase price: (e) Trusiee
may receive a reasonable fee for Trustee's services hereunder, not to exceed
the maximum fee allowed by applicable law; and (i) Trustee shall apply the
proceeds of Trusiee's Sale, first to any permitted Trustee's tee, second io
expenses of foreclosure and sale, third fo the Obligations, and any remaining
proceeds as required by law; and [v) With respec! o any portion of the Property
governed by the UCC, Bank shall have all of the rnghts and remedies of a
secured parly thereunder. Bank may elect o foreclosa upon any Property that
is fixtures under law applicable 1o foreclosure of interests in real estate or law
applicable to personai property.

BgL171E1812686

Substitute Trustee. Bank may, at any time and from time to time, withoui
nolice, at the Bank’s discrefion. remove Trustee and appeint a substitute frusiee
{“Subsiiiute Trustee”) by filing in The records where this Deed of Trust is recorded
an instrument affecting such removal and appoinimenl. A Subsfitute Trustee
shall be vested with title to the Property and with alf rights, powers, and dulies of
the original Trustee herein and all provisions hereof pertaining 1o the Trysiee shall
sirnitarly affect any Substitute Trustee. Any oath or bond by the Trustee is hereby
waived,

12
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Miscellaneous Provisions. Granior agrees fo lhe following: {i} All remedies
available to Bank with respect to this Dead of Trust or available at law or in
equity shall be cumulative and may be pursved concurrently or successively,
No delay by Bank in exercising any remedy shall operate as a waiver of that
remedy or of any Defaull. Any payment by Bank or acceptance by Bank of any
partial payment shall not constitute a waiver by Bank of any Default; (i) Grantor
represents that Grantor {o} is {1) on adult individual and is sui turis, or {2) a
corporation, general parinership, limited partnership, limited liability company or
other legal entity, duly organized, vaiidly existing and in good standing under
the laws of its state of organization, and is authorized to do business in each
other jurisdiction wherein its ownership of properly or conduct of business legally
requires such organization (b) has the power and authorily 10 own its properties
and assets and to cary on s business as now being conducted and as now
contemplaled; and {¢) has the power and authorily to execute, deliver and
pertorm, and by all necessary action has authorized the execution, delivery and
performance of, all of its obligations under this Deed of Trust and any other Loan
Document fo which it is a parly. {iil) The provisions hereof shall be binding upon
and inure fo the benefit of Grantor, its heirs, personal representaiives, successors
and assigns including, withoul fimitation, subsequent owners of the Property or
any parl thereof, and shall be binding upon and inure to the benefit of Bank, its
successors and assigns and any future holder of the Note or other Obligations;
fiv) Any notices, demands or requests shall be sufficiently given Grantor if in
wiiting and mailed or delivered to the address of Grantor shown above or to
another address as provided herein and 1o Bank if in wiiting and mailed or
delivered fo Wachovia Bank, National Association, Mail Code VA7628, P. O. Box
13327, Roanoke, VA 24040 or Wachovia Bank, National Associallon, Mail Code
VA7628, 10 South Jelferson Sireet, Roanoke, VA 24011, or such other address as
Bank may specify from fime io fime and in the event that Grantor changes
Granior's address at any fime prior 1o jhe dote the Obligations are pald in full,
that parly shall promplly give wrllien nofice of such change of address by
registered or cerfified moail, refurn receipt requested, all charges prepaid.
Nofices 1o Bank must include the mail code. (v) All paymenis shall be moiled to
Commercial Loan Services, P. O. Box 740502, Allanta, GA 30374-0502; or such
other address as provided by Bank in writing. (vi) This Deed of Trust may be
terminated or modified only by an instrument in writing signed by the Bank ond
Grantor and may be modified without the Trustee joining or signing such
insfrument: (vii) All references fo "Bank" shall mean fo "Bank {for itself and ils
affiliale)"; {viii) The captions or headings at the beginning of each paragraph
hereof are for the convenience of the parties and are not a part of this Deed of
Trust; {ix) If the lien of this Deed of Trust is invalid or unenforceable as to any part
of the Obligations, the unsecured porfion of the Obligations shall be completely
paid {and all paymenis made shall be deemed 1o have first been applied to
payment of the unsecured portion of the Obligations} prior o payment of the
secured porlion of the Obligations and if any clause, provision or obligation

13
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hereunder is determined invalid or unenforceable the remainder of 1his Deed of
Trust shall be construed and enforced os if such clause, provision or obligafion
had not been contained herein: (X} This Deed of Trust shall be governed by and
consirued under the laws of the jurisdiction where fhis Deed of Trust is recorded:
{xi} Grantor by execution and Bank by acceplance of this Deed of Trust agree
to be bound by the terms and provisions hereof. Final Agreement, This
Agreement and the other Loan Documenis represeni the final agreement
between the parlies and may nof be conlradicted by evidence of prior,
contemporaneous of subsequent agreements of the parfles. There are no
unwritlen agreements between the parfies,

Minimum Standards. In addition to the requirements set forth in the Loan
Documents, all surveys, insurance, fille policies, consiruclion documents,
environmental reports, payment and performance bonds, and any other due
diligence or additfonal documents required In connection wiih this Loan, shall
comply with Bank's minimum standards in place from time fo time for such
documents, which shall be provided in wiiling by Bank 1o Bomower upon
request.

IN WITNESS WHEREOF, Granlor has duly signed and sealed this insfrument
as of the day and vear first above written.

Signed, Sealed and Delivered in the GRANTOR

Presence of:
LAUREL PRESERVE, LLC,

@’ @ A Norh Carofina Limited Liability
Aot Company .

(wilness (f Signature}
Ll elr 7. peviyeet

'm By: W
AMH Nadel,

itness 2 — Si c'iure) As its Manager
(>34 e y -2
(Witness 2 ~ Prinfed Name)
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State of North Carolina
Couniy of

L L C. Acknowledgmeni

!, g&\h[{h@gb , Notary Public of the County and State aforesaid,
cerlify thal Arthur Nadesl either baing personally known to me or proven by
salisfaciory evidence (said evidence being }, who Is the
Manager of LAUREL PRESERVE, LLC, personally appeared before me this day and
acknowledged that he/she is Member of LAUREL PRESERVE, LLC, o limited liability
company, and that he/she, as Member being authorized fo do so, voluntarily
executed the foregoing on behalf of the compaony for the purposes stated

therein.

WITNESS my hand and official seal, this ﬂ day of ﬁaﬂ_ AN0E:

)

dificial Signature of Notary Public
Printed Name: Lo ceXz . D k.

My commission expires: __0%-30-20

Clerk's Cerlificate

The forgoing ceriificate(s) of
cerlified fo be correct. This instrument and this cerlificate are duly registered
the date gnd time and in the book and page shown on Ihe first page hersof.

REGISTER OF DEEDS FOR

is
at

COUNTY

By

Deputy/Assistant-Register of Deeds

v,\ADovis\WOchovia\cLiENIS\LourelPresefve\Mongoge.doc

K




Case 8:09-cv-00087-RAL-TBM Document 740-4 Filed 02/08/12 Page 27 of 27 PagelD 11930

v £
J (- (

CRP 961 869

EXHIBIT “A”
Legal Description

Lying and being in Buncombe County, North Carolina, and McDowell County, North Carolina,
and more particularly described as follows: Lying in Broad River Township of Buncombe
County and Crooked Creek Township of McDowel) County, being Lots 3 through 17, inclusive,
of PHASE ! of LAUREL MOUNTAIN PRESERVE, as shown on the plat thereof recorded in
Buncombe County Plat Book 96, at page 177, and in McDowell County Plat Book 11, at page
}3. and Lots I8 through 25, inclusive, of PHASE 11 of LAUREL MOUNTAIN PRESERVE as
shown on the plai recorded in Buncombe County Plat Book 98, at page 55, and in McDowel
County Plat Book 11, at page 13.

Q817lEi8127
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