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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V. Case No. 8:06v-87-T-26TBM

ARTHUR NADEL,;
SCOOP CAPITAL, LLC;
SCOOP MANAGEMENT, INC.

Defendants,

SCOOP REAL ESTATE, B,

VALHALLA INVESTMENT PARTNERS, L.P.;
VALHALLA MANAGEMENT, INC.;
VICTORY IRA FUND, LTD;

VICTORY FUND, LTD;

VIKING IRA FUND, LLC,;

VIKING FUND, LLC; AND

VIKING MANAGEMENT, LLC

Relief Defendants.
/

THE RECEIVER’S OPPOSTION TO NON-PARTY DONALD H.
ROWE'’S MOTION FOR STAY PENDING APPEAL OR, IN THE
ALTERNATIVE, MOTION FOR RECONSIDERATION (DOC. 287)

On December 7, 2009, ngrarty Donald H. Rowe (“Rowe”) moved for a protective
order (Doc. 250)relating to a subpoena for documents served upon him by Burton W.
Wiand, as Receiver (the “Receiver”), for information relating to him and aleeatities
through which he operates (the “Subpoer(ag€e Subpoena (Doc. 25B)). Specifically, that
motion was directed at the disclosureRumwe’s tax returns and sought a protective order to

(1) impose a blanket prohibition on the Receiver from disclosing Rowe’s personalians
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in any manner (even if sensitive information is redacted) to amgoeernmental party; (2)
to direct the Reaver to include the phrase “Subject to a Confidentiality Order” on the
returns before using them at a deposition or as an exhibit to a court filing or evidentia
hearing; and (3) to force the Receiver to file returns under seakDoc. 250at 2. On
December 18, 2009, the Court denied that mafibe “December 18th Order{(Poc. 267).
Rather than comply with that order and produce the returns, Rowe filed a ofotippeal
andwaited11 daysto move to stay his obligation to produce the retyresdng the appeal
(Doc. 279). On December 29, 2009, the Court demidabut prejudicethat motionto stay
and, in relevant part, directed Rowe to address the Eleventh Circuit’s jurisdictiotheve
appeal in light oBranch v. Phillips Petroleum C0638 F.2d 873, 877 (5th Cir. 1981) (the
“December 29th Ordéy (Doc. 284) Later that day, Rowee-filed his motion to stay,
although this timet addressedranchand sought, in the alternative, reconsideration of the
December 18th OrderSeeNon-Party Donald HRowe’s Mot. for Stay Pending Appeal or,
in the Alternative, Mot. for Reconsideration (the “Stay Motion”) (Doc. 287).

As an initial matter, @ Rowe’s counsel hasformedcounsel for the Receivand as
is supported by the Stay Motion, a criticehson forRowe’s vigorous attempt® restrict
production of his tax returns is that Rowe does not wserhproducedo the plaintiffs in a
state court action pending in Sarasota County against him brought by investors in
Receivership Entities and which does notalve the ReceiverSee generallBell et al. v.
Rowe et aJ. Case No. 200€A-4925NC (Fla. 12th Jud’l Cir. Ct., Sarasota County) (the
“Rowe State Court Action})seeStay Mot. at 6 (discussing subpoenas specificaliypesting

Rowe’s tax returns), 7 (referring to state couriceqt In other words,Rowe improperly



seeks from this Court an order to prevent disclosure of informatiordifieaent casein a
different jurisdictionin which he is a party and the Receiver is ndthat rdief shouldbe
sought from the state court presiding over that action, not from this Court.

But even putting aside Rowe’s true motivation, the Stay Motion should be denied
because it is substantively deficient.

l. THE STAY MOTION SHOU LD BE DENIED BECAUSE ROWE HAS NOT
SATISFIED HIS BURDEN TO SHOW ENTITLEMENT TO A STAY

As the Stay Motion concedeRowe is entitled to a stay only if he satisfies his burden
of showing, among other things, that (1) he is likely to prevail on the merits on apg€a) a
that absent a stay he will suffer irreparable dam&geGarciaMir v. Meese, Il] 781 F.2d
1450, 1456 (11th Cir. 1986ptay Mot. at 3. As discussed below, Rowe does not satisfy
either of these prerequisites for a stay.

A. Rowe Cannot Demonstrate A Likelihood Of Success On The Merits On

Appeal Because The Eleventh CircuiDoes Not Havelurisdiction Over
His Appeal

As a matter of lawRowe cannot demonstrate likelihood of successthe merits on
appeabecause the Eleventh Circuit does not have jurisdiction over it. As the Decentiber 29t
Order notes, undeBranch the Eleventh Circuit does not have jurisdiction over Rowe’s
appeal of the DecembéBth order because he has ta&en cited focontempiof that order.
SeeDec. 29th Order at-2; see also Castle v. Sangamo Weston, 4 F.2d 1464, 1465
(11th Cir. 1984) (“Ordinarily, discovery orders without a concomitant contempt holdeng ar
not appealable.”)Branchconsidereatircumstances analogous to those here: whether-a non
party (like Rowe) subpoenaed by a party to litigation (like the Receteed appal an

order requiring it to produce subpoenaed matefidtse the Decembed8th Order). The



Fifth Circuit noted the “welestablished general principle that most orders requiring or

denying discovery, including those issued in connection with a subpoenare not

immediately appealable” and that “[o]rdinarily, the subpoenaed paust either comply
with the terms of the subpoena or refuse to do so and contest its validity if he Fusmblye
cited for contempt for his refusal to obeyd. 638 F.2d at 877 (emphasis added).

In response, Rowe relies on Fifth Circuit cadeat predatdranch Caswell v. The
Manhattan Fire & Marine Ins. C9.399 F.2d 417 (5th Cir. 1968and Overby v. United
States Fidelity & Guaranty Cp224 F.2d 158 (5th Cir. 185" Rowe contends those cases
establish the Decemb&Bth Order is a final, appealabteder which the Eleventh Circuit has
jurisdiction to review. SeeStay Mot. at 45. Rowe is wrondor two reasons: first, those
cases are not inconsistent with trendusion compelled branchthat underthe current
factual and procedural status of this maRewe may not appeal the Decemt8th Qder;
and second, even assumingpgb casesvere inconsistenwith Branch the conclusion
required byBranch controls fecause that case is from the same Circuit as the cases relied
upon by Rowe and post dateem?

First, Rowe is wrong becaug@verbyis not inconsistentvith Branch because it
considered facts that fell within an exception to the general rule that diganders are not

appealable. Specifically, the exception considere@viarbyis for partiesthat both are not

! Although the Eleventh Circuit has adopted as binding precedent all decisions of the

Fifth Circuit rendered before October 1, 1981, Rowe misidentesrbyand Caswellas
decisions actually rendered by the Eleventh CircBdéeStay Mot. at 4.

2 Rowe also cite€arter Prods., Inc. v. Eversharp, In860 F.2d 868, 870 (7th Cir.
1966). That case does not help him either because it focused on the right to appeal an order
denying accest® information; here, the pertinent order requires disclostir@ormation.




in possession of the information that is ordered to be disclosecclamd a privilege
protecting against disclosure of those materi&lse Oegrby, 224 F.2d at 162 (distinguishing
other cases in which there could be a review on agp¥glfollowing entry of a contempt
order). That exception is not applicable her&he specific holding irCaswellalsois not

inconsistentvith Branchbecauseit involved an order denying disclosuréinformation and

such an order could not be folledby a finding of contemptSee Caswell399 F.2d at 22
(noting that relevant order granted motion to quash subpoéithpugh Caswellnoted that
a nonparty may appeal an order denying thahparty’s motion to quash a subpoena when
that nonparty “would be otherwise denied an effective mode of revi@d’at 429, here
Rowe would not be denied an “effective mode of review” because, as contemplated in
Branch he could refuse to produce the tax returns and appeal a subsequent finding of
contempt.

Second, Rowe is wrong because, to the exiaswelland Overbyare inconsistent
with Branch Branch controls as a Fifth Circuit decision that pdstesthem andthat the
Eleventh Circuit has continued to followSee, e.g.Rouse Constr. Int'l v. Rouse Constr.
Corp, 680 F.2d 743, 74811th Cir. 1982);Int’l Horizons, Inc. v. Committee of Unsecured
Creditors 689 F.2d 9961001 (11th Cir. 1982) Accordingly, the December 18th Order is
not a final appealable ordeandthe Eleventh Circaiwill not have jurisdiction over this
dispute untilRowe is held in contempt for refusin disclose the tax returnsSee Int’l

Horizons 689 F.2d at 1001.



B. Even Assuming Arguendo The Eleventh Circuit Has Jurisdiction Over
Rowe’s Appeal, He Has Not Demorstrated A Likelihood Of Success On
The Merits On Appeal

Even assumingrguendothe Eleventh Circuit has jurisdiction over Rowe’s appeal, he
has not demonstrated that he is likely to succeed on the mehitsapplicable standard of
review on appeal is abuse of discretiokee, e.g.Thomas v. George, Hartz, Lundeen,
Fulmer, Johnstone, King& StevensP.A, 525F.3d 1107, 1116 (11th Cir. 2008) (noting
standard of review applicable to discowegjated motion). Under that standard, Rowe
cannot prevail unless the appellate court finds this Court made “a clear eudgwignt” or
“applied the wrong legal standard.”ld. at 1116. Rowe falls significantly short of
demonstrating a likelihood of a finding of either prerequisite.

As discussed inthe Receiver's Opposition to Donald H. Rowe’s Motion for
Protective Order (the “Receiver’s Opposition”) (Doc. 262), Beceiver is entitled to
production of Rowe’s tax returrend has adopted a process to protect against improper
disclosure of sensitive personal information contained in those and all other documents
produced to and gathered by the ReceivgeReceiver's Opp’'n at-8. The Court has held
that process “is sufficient to mitigate the privacy concerns of Mr. Rowe anlifiei.” Dec.

18th Ordert 23 In turn, although the Stay Motion asserts in a conclusory fashion that Rowe

3 As the Stay Motion discusses, it is the Receiver’'s “general practiced rbsdlose

sensitive personal information to anyone beytimelexperts and professionals retained to
assist him with this receivership and relevant government agencies unlesshiigatedo

do so, for example by subpoena or document request. The Receiver used the term “general
practice” in the Receiver's Oppositiorather than a “universal” one because he cannot
foresee every possible circumstance. In the future, there may be caouensthere
disclosure of certaiinformation beyond the circumstancasrently by the Receiver would

be appropriate, could be accomplished with appropriate protections, and would &g entir
consistent with the Receiver’s obligations and duties rseiverwho serves aan officer ¢



is likely to prevail on the merits in his appeal, aside from making legal arguthantare
addressed in SectidrA. above, Rowe does nmtentify any other legal argumenr anyfact

to support his asserticend instead relies on conclusions and speculationother words,

Rowe failsto make any showing that he could succeed on the merits, let alone that he is
likely to succeed and that the Court’'s December 18th Order reflects a clear erronaéntidg

or application of the wrong legal standard.

C. Rowe Cannot Demonstrate That Absent A Stay He Will Suffer
Irreparable Damage

Aside from demonstrating likelihood of success on the mefitkich he has failed to
do —Rowe also must show that absent the requested stay heiffell isreparable damage.
Again, Rowe has failed to satisfy his burden. Altho&Rgiwe speculateshat production of
his tax returns to the Receiver woutduseirreparable injury the Stay Motion does not

identify any specific harnfrom placing the returns in tHeeceiveis hands Stay Mot. at 4.

Instead, Rowe argues that harm would result if the information is subsequenthyidzed
by the Receiver.See, e.g.id. at 5 That argument, howeveentirely ignores theprocess
adopted by the Receiver concerning sensitive personal information.

Rather than trying to show hailve process adopted by the Receigansufficient to
protect the Rowes, the Stay Motionly speculateshat if providedby the Receiveto third
parties, “the inform@on could be quickly and irretrievably disseminated either through

postings on the internet or in any form of medild’ at 4. Significantly, this statement alone

the Court. In other words, contrary to what it appears Rowe perceives, suctulesevould
not be for some nefarious reason that would justify entry of the protective orddrethat
sought.



establishes Rowe’s failure toatssfy his burden. While Rowe states that sensitive
information ‘could be ... disseminated’by third partiesin a harmful manney the correct
standard for a stay requires that wél be irreparaby} injured from production to the
Receiver. In other words, Rowe himself does not assert that he has satisfied his burden.

More broadly,the Stay Motiondoes not show that absent a sRogwe will suffer
irreparable injury, especially sintiee confidentialityprocessaadopted by the Receivexhich
the Stay Motion essentially ignoreis, geared towards prevergiimproperdisseminatior.
Indeed, Rowe’s assertion®f injury are underminedoy the results in the Waxenberg
receivershigrom use of the same procesSEC v. HKW Trading, LLC, et alCase No. 8:05-
cv-1076-T24TBM (M.D. Fla.) As explained in the Retver's Opposition, in that
proceedingiot a single complaint was made by any party orpany concerning improper
disclosure okensitive angbersonal informatiomr, more significantly, of any harm from any
such disclosuré.

Finally, Rowealso cannot show irreparable injury because of the notice and recourse
available to him irthe RoweState Court Action. As previously noteal criticalreason for
Rowe'’s efforts heres to prevent the plaintiffs in the Rowe State Court Action from obtaining

a copy @ the tax returns through a subpoena served oRéoeiver. In other words, Rowe

4 In light of this process, the Stay Motion’s contentions about the Receiver’s purported

refusal to “agree to any reasonable measures” to ensure the Rowes’ priteyamported
failure to “agree that the [r]eturns meconfidential,” or that the Receiver “would not agree
to any reasonable measures” to protect the Rowes’ privacy, are irrelevaniobt&§2-4.

> This reality also undermines Rowespeculative contention that he does not believe
the Receiver is capable of adequately pratggbersonal sensitive informatiorstay Mot. at

6.



does not want the Receiver to have to produce them to those plaintiffs. Hovisslesule
of the tax returns to the Receiver cannot irreparably injure Rowe bdeaugelas recourse

in the state court actian which he is a partyTo the extent the plaintiffs in that case seek to

subpoena the returns from the Receiver, they are aitigatnotify Rowe, so Rowae will
have notice and an opportunity ebject instate cart (some of the exact relief he sought
from a protective order)SeeFla. R. Civ. P. 1.351(b). Rowe’s efforts in this proceeding are
simply an improper attempt twrcumvent that process.

D. Rowe Also Fails To Satisfy The Test That Serves As An Alternative To
Demonstrating Likelihood Of Success On The Merits

Although a showing of likelihood of success on appeal typically is the most important
factor, alternatively Rowe may obtain a stay with a lesser showing of adatibscase on
the merits” only if the balance of equities relating to (1) whether Rowe dwsultfe
irreparable injury absent a stay, (2) whether a stay would substantjally the Receiver or
another party in this case, and (3) the public interest are in his f&®emGarcia-Mir, 781
F.2d at 14530nited Paperworkers Int’'| Local # 395 v. ITT Rayonier, J7&2 F. Supp. 427,
431 (M.D. Fla. 1990) (noting that under lesser standard, the three factors emgisheavily
in favor of party seeking a stay).

Rowe has failed to even show a “substantial case on the me#ts.’Sshown in
Sectionsl.A. and B.above,the Eleventh Circuit does not have jurisdiction over his appeal,
and even if it &, Rowe would baunlikely to prevail. Further, as discussed in Secti@n
above, Rowe fadl to show that he would suffer irreparable injury from disclosure to the
Receiverof his tax returns under the circumstances discussed in this filing and in the

Receiver’'s Opposition (including the confidentiality procedures adoptedebigebeiver and



Rowe’s notice and recourse in tRewe State Court Action). The remaining two fasto(1)
whether a stay would substantially injure the Receiver (@hdhe public interest in this
matter alsoweighin favor of the Receiver. Although the Receiver has information collected
from the offices of the Receivership Entities and from finangiatitutions concerning
transfersof significant sums of monew tRowe, that information indicates certammproper
and suspicious circumstances, includimgproperpayments to Rowe and compensation in
forms other than direct transfers of monéys a resilt, Rowe’scomplete financial picture
including the information in his tax returnss-directly relevant to the Receiver’s efforts, and
a stay woulddelay the Receiver's access to that informatiéiurther, like the significant
burden the protective order requested by Rowe could have imposed on the Receivership
Estate(seeReceiver's Opp'n at-B).° a stay (like Rowe’s other efforts), especially under the
weak showing made by Rowe, would set a dangerous precedent that could significantly
burden the Receership Estate if multiplied across other rumarties subpoenaed by the
Receiver’

Similarly, the public interestveighsin favor of no stay. This matter involves a very
large fraudulent investment schem#h multiple hundreds of investors and hundreds

millions of dollars. As such, it is plainly in the public interest to allow the Receover

6 The procedure proposed by Rowe pending his appealStay Mot. at 8) would

impose the same burdens on the Receiver and the Receivership Estate.

! Although Rowe contends that notifying him whenever the Receiver is subpoenaed or

otherwise obligated to produce his tax returns is not a burden and that the Rengiler si
does not want the “trouble” of having to do, he ignores the reality that if the Receiver has
to do this for him, henay have to do this for numerous other rfmarties, and thusould
quickly getbogged down int@endng numerousiotices whenever he receives a request for
documents.
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proceed with his work without being restricted by a stay in this matter, espacight of
the confidentialityprocess adopted lige Receiver.

Il. ROWE MAKES NO SHOWING OF ENTITL EMENT TO
RECONSIDERATION

In the alternative to a stay, Rowe seeks reconsideration of the Decentb@rdét.
Reconsideration is appropriate only if there is an intervening change in law, rtamassior
manifest injustice or the Court committed clear err&ee McGraw v. Fleetwood Enters.,
Inc., 2007 WL 2225976, *1 (M.D. Fla. 2007). Although Rowe does not explain under which
factor he seeks reconsideration, none warrant it. Rowe has not identified angnimigr
change in law or new evidence, and the Receiver is unaware of any. Further,ré&asbns
discussed above and in the Receiver's Opposition, Rowe has suffered no manifese injus
and the December 18th Order was not a result of any clear error. Accordingly,sRowe’
request for reconsideration should be denied.

CONCLUSION

For all of these reasonslon-Party Donald H. Rowe’s Motion foBtay Pendijng
Appeal or, in the Alternative, Motion for Reconsideration (Doc. 287) should be denied and
Rowe should be directed mromptly produceall documents that he has withheld from the
Receiverthat areresponsive to th&ubpoenaincluding tax returns. In turn, the Receiver
should be ordered to provide notice to the Court in the event Rowe fails to complyswith hi
obligation to produce, which notice should triggemaligation by Rowdo show cause why
he should not be held in contempt anamong other things,equired to reimburse the
Receivership Estate for all fees and costs incurred in connection with thed®ecefiforts

to seek Rowe’s compliance with the Subpoena.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY thaton January8, 2010, | electronically filed the foregoing
with the Clerk of the Court by using the CM/ECF system. | further certityl thiled tle
foregoing document and the notice of electronic filing by fickdss mail to the following
non-CM/ECF participants

Arthur G. Nadel

Register No. 50690-018

MCC New York

Metropolitan Correctional Center
150 Park Row

New York, NY 10007

s/ Gianluca Morello

Gianluca Morellp FBN 034997
gmorello@wiandlaw.com

WIAND GUERRA KING P.L

3000 Bayport Drive

Suite 600

Tampa, FL 33607

Tel: 813-347-5100

Fax: 813-347-5199

Attorneys for the ReceiveBurton W. Wiand
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