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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

BURTON W. WIAND, as Receiver for
VALHALLA INVESTMENT PARTNERS,
L.P.; VIKING FUND, LLC; VIKING IRA
FUND, LLC; VICTORY FUND, LTD;
VICTORY IRA FUND, LTD., and SCOOP
REAL ESTATE, L.P.,

Plaintiff,

Case No.: 8:10-cv-245-T-17MAP

V.

DONALD ROWE, individually and as Trustee
Of THE WALL STREET DIGEST DEFINED
BENEFIT PENSION PLAN; JOYCE ROWE;
and CARNEGIE ASSET MANAGEMENT,
INC.;
Defendants.
/

MOTION FOR ENTRY OF A PROTECTIVE ORDER

Donald H. Rowe, on behalf of himself, Joyce A. RowVall Street Digest Defined
Benefit Pension Plan, and Carnegie Asset Managemant, (collectively, “the Rowe
Defendants’), by and through his undersigned counsel andyantsto Federal Rules of Civil
Procedure 16 and 26, moves for the entry of a ptiegeorder staying depositions of the Rowe
Defendants and discovery directed to or relatingh® Plaintiff's claims against the Rowe

Defendantg. In support thereof the Rowe Defendants state:

! In the alternative, the Rowe Defendants suggestitimay be appropriate to consolidate the Enfoeet
Action with the Recovery Action for the purposesdi$covery relating to the claims raised against Rowe
Defendants in the Rowe Action and direct that thesaes be governed by the case management orngeedein
the Recovery Action. Federal Rule of Civil Procexld2(a)provides for the consolidation of any or all of the
matters at issue in actions pending before the tGousvoid unnecessary cost or delay. The decigiagrant or
deny a motion to consolidate lies within the braétretion of the district courHendrix v. Raybestos-Manhatten,
Inc., 776 F.2d 1492, 1495 (11th Cir. 198%pe also Millsv. Beach Aircraft Corp., 886 F.2d 758 (5th Cir. 1989)
Consolidation of discovery relating to the Reces/efaims against the Rowe Defendant would promioéeefficient utilization
of the parties and Court’s resources.

800592.01

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/8:2009cv00087/222528/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2009cv00087/222528/419/1.html
http://dockets.justia.com/

1. On January 21, 2009, the Securities and Exchangen@ssion filed a complaint in
Securities and Exchange Commission v. Nadel, Case No. 8:09-cv-87 (theEhforcement
Action”) for injunctive relief against Victory IRA Fund,td., Victory Fund, Ltd., Viking IRA
Fund, LLC, Viking Fund, LLC, Viking Management, LL.@rthur Nadel, Scoop Capital, LLC,
Scoop Management, Inc., Scoop Real Estate, L.Phala Investment Partners, L.P., and
Valhalla Management, Inc.

2. That same day, the Court appointed Burton W. WiasdReceiver (theReceiver”)
over Scoop Capital LLC, Scoop Management, Scood Rstate L.P., Valhalla Investment
Partners L.P., Viking Fund LLC, and Viking Managerméhe ‘Defendants’).

3. The Receiver is authorized to “investigate the neann which the affairs of the
Defendants and Relief Defendants were conducted iastkute such actions and legal
proceedings, for the benefit and on behalf of tledfeBdants and Relief Defendants and their
investors and other creditors as the Receiver depetgssary against those individuals,
corporations, partnerships, associations and/arconporated organizations, which the Receiver
may claim have wrongfully, illegally or otherwiseproperly misappropriated or transferred
monies or other proceeds directly or indirectlycé@ble from investors in the Defendants or
Relief Defendants, including against their officedgectors, employees, affiliates, subsidiaries,
or any persons acting in concert or participatiotinwthem, or against any transfers of money or
other proceeds directly or indirectly traceablenfranvestors in the Defendants or Relief
Defendants; provided such actions may include,mitbe limited to, seeking imposition of
constructive trusts, disgorgement of profits, resgvand/or avoidance of fraudulent transfers

under Florida Statute § 726.101, et seq. or otlsewescission and restitution, the collection of
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debts, and such orders from this Court as may lmessary to enforce this OrderSee
Enforcement Action, docket 8.

4. On January 20, 2010, the Receiver brought the nhsta&tion (the Recovery
Action”) seeking to recover against the Rowe Defendantdb@half of Valhalla Investment,
Viking Fund, Viking IRA Fund, Victory Fund, VictoriRA Fund, and Scoop Real Estate.

5. The Recovery Action emanates from the Receiver®reament efforts in the
Enforcement Action to recover monies he claims werengfully or improperly transferred to
the Rowe Defendants.

6. Discovery has not commenced in the Recovery Actibhe initial case management
conference pursuant to Fed. R. Civ. P. 16(c) isfeetlune 28, 2010. At the initial case
management conference, the Court will address, gnaiher issues, the date for filing a
responsive pleading, the date for filing a case agpament report pursuant to Local Rule
3.05(c)(2)(C) and the management of discovery.

7. The Rowe Defendants are not parties to the Enfaeoéaction and can not engage
in formal discovery in the Recovery Action priortte initial case management conference.

8. On June 4, 2010, after having brought the Recosetipn but prior to the entry of a
Rule 16 scheduling order in the Recovery Actio Receiver issued subpoenas to SunTrust
Banks, Inc., and Northern Trust, NA in the EnforesmAction for the production of financial
records of the Rowe Defendant$ee Exhibit “A.” The subpoenas required productionJune
15, 2010

9. The Receiver did not give notice of the issuancehef subpoenas to the Rowe

Defendants.

2.0n June 16, 2010, Donald Rowe filed Non-Party'ge@tibns and Motion to Quash Subpoena Served ofir8sn
Banks, Inc. and Memorandum of Law. See EnforcerAetion, docket 416. The motion is set for hearamgJune
25. 1d. at docket 418.
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10. On June 16, 2010, the Receiver's counsel advisat ttte Receiver intended to
depose Mr. Rowe in connection with the Enforcenfestion and requested available dates for
the deposition.See Exhibit “B.”

MEMORANDUM OF LAW

Both the Enforcement Action with the Recovery Antiavolve the recovery of monies
improperly misappropriated or transferred from theestors of the Defendants. However,
unlike the Receiver, the Rowe Defendants are ndiegao the Enforcement Action. The entry
of a protective order staying the depositions efRowe Defendants, and any further attempts by
the Receiver to obtain discovery related to higndaagainst the Rowe defendants until after the
initial case management conference is fair, reddenand necessary to prevent the Receiver
from obtaining an undue advantage by utilizing Brdorcement Action as a vehicle to obtain
discovery. Such a stayould not result in prejudice to the Receiver. yAesulting delay is
insubstantial and the Receiver has had the opportton utilize discovery in the Enforcement
Action to prepare its claims against the Rowe Déden long before he instituted the Recovery
Action. On the other hand, allowing the Receiveiptirsue discovery related to the Recovery
Action in the Enforcement Action subjects the Roldefendants to duplicitous attempts to
obtain information and thereby burdens the Defetsdand the Court unnecessarily.

The Receiver, like any plaintiff who chooses te fdn action in federal court, could
expect and accept the consequences of that decifiale 26, Federal Rule of Civil Procedure,
applies to the Receiver’s claims against the Rowteidants now that the Receiver has filed the
Rowe Action. Rule 26(c), Federal Rule of Civil Pedure, permits protective orders to be
issued “for good cause shown” to protect litigafntsn burdensome or oppressive discovery.

provides that for good cause shown, the court mdgrahat disclosure or discovery may be had
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only on specified terms and conditions. Rule 26k@deral Rule of Civil Procedure, does not

permit discovery from any source prior to the casnagement conference. Rule 30(a)(2),
Federal Rule of Civil Procedure, requires that dypabtain leave of court if the party seeks to

take a deposition before the time period specifie®ule 26(d). Rule 45(b)(1) of the Federal

Rules of Civil Procedure requires that when a sebpacommands the production of documents
or things before trial, “before it is served, aio@tmust be served on each party.” Moreover, the
Federal Rules of Civil Procedure limit the amouhtliscovery in which parties in federal cases

can engage in.

The Rowe Defendants are bound by the requiremehtRutes 26, 30, and 45.
Accordingly, the Rowe Defendants may not commencaél discovery until June 28. Without
regard for the requirements of Rule 26, 30 or 45y consideration of controlling the cost of
the litigation, the Receiver has demanded discowbrgctly relating to the claims in the
Recovery Action, under the auspices of the Enfomr@mAction and seeks to schedule a
discovery deposition of Donald Rowe in the Enforeataction despite its clear relevance to the
claims pending in the Recovery Action. The Receiissued subpoenas for the Rowe
Defendants financial records to SunTrust and Nomtfigust without providing any notice to the
Rowe Defendants.

Requiring Donald Rowe to be deposed twice, firstaurithe auspices of the Enforcement
Action and then on the same or similar subjech& Recovery Action constitutes wasteful and
duplicative discovery. Moreover, the ongoing cactdaf the Receiver in obtaining discovery in
furtherance of his claims in the Recovery Actiomemnthe auspices of the Enforcement Action,
will undermine the limitations on discovery settfom the case management order that will be

entered in the Recovery Action.
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As a practical matter, there is no compelling nfesedhe Receiver to ignore Rule 26, 30,
and 45 and the orders of the Court in the Recoetion in favor of pursuing discovery in the
Enforcement Action. The Enforcement Action hasrbpending since January 21, 2009, thus,
the Receiver has had ample time to pursue discowvetpat action prior to instituting the
Recovery Action. Indeed, prior to the commencenadnthe Recovery Action, the Receiver
directed discovery requests to Mr. Rowe in the Ezgment Action. Now that the Receiver has
instituted the Recovery Action, however, furthesadivery relating to those claims should be
governed by the procedures for discovery in theoRexy Action.

The Receiver should not be permitted to avail hifrtdehe pending Enforcement Action
to pursue discovery of those claims and to obtatudhents from third parties without providing
the Rowe Defendants with notice. The Rowe Defetzdare constrained by the requirements of
Federal Rules of Civil Procedure in obtaining disgry in defense of the claims brought by the
Receiver in the Recovery Action. The Receiver ghbe required to play by the same rules.

WHEREFORE, the Rowe Defendants move for the enfryamm order (1) staying
depositions of the Rowe Defendants and discovegctid to or relating to the Plaintiff's claims
against the Rowe Defendants, (2) directing the Recdo conduct all discovery related to the
claims in the Recovery Action only in the Recovéction and as proscribed by the orders of
the Court, (3) protecting the Rowe Defendants fitben undue burden that would result from
duplicative discovery demands by providing thatcokg&ery obtained by in the Enforcement
Action may not be sought again in the Recoverydxctind that the Rowe Defendants may only
be deposed once, regardless of which action thesttegn is conducted in, (4) requiring that the
Receiver give the Rowe Defendants of the issuahedl subpoenas issued in the Enforcement

Action, and (5) for such other relief as is just..
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Certificate of Compliance with L ocal Rule 3.01(q)

Pursuant to Local Rule 3.01(g) and Federal RuleCofl Procedure 26(c)(1), the
undersigned certifies she has attempted to comfgood faith with counsel for the Receiver. As
of the filing of this motion, the Receiver has @alvised the undersigned of his position on the
relief requested herein.

DATED: June 21, 2010.

s/ Karen Cox
Edward O. Savitz
Florida Bar No. 0183867
esavitz@bushross.com
Anne-Leigh Gaylord Moe
Florida Bar No. 18409
amoe@bushross.com
Karen Cox
Florida Bar No. 456667
kcox@bushross.com
BUSH ROSS, P.A.
1801 North Highland Avenue
Tampa, FL 33602
Ph.: (813) 224-9255
Fax: (813) 223-9620
Attorneys for Donald H. Rowe

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on June 21, 2010, | electronically filed fbeegoing with
the Clerk of the court by using the CM/ECF systeinEURTHER CERTIFY that | mailed the
foregoing document and the notice of electroniadiland on June 22, 2010, by first-class U.S.
Mail to the following non-CM/ECF participant: Anh Nadel, #50690-018, Metropolitan
Correctional Center, New York, 150 Park Row, Newk/dNew York 10007.

s/ Karen Cox
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