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On June 4, 2010, Burton W. Wiand, as Reee(the “Receiver”), served a subpoena
for documents on non-party SunTrust Bankg.Ir(“*SunTrust”) fo certain financial
information relating to Donald H. Rowe (“R&#), his wife Joyce Rowe, and several entities
owned and controlled by Rowe (the “Subpoen&geSubpoena (Doc. 416-1). On June 16,
2010, Rowe, on behalf of himself and his wdad his entities, th&Vall Street Digest
Defined Benefit Plan and Carnegie Asset Management, Inc. (collectively, the “Rowe Non-
Parties”), filed Non-Party’s Objections And Motion To Quash Subpoena Served On SunTrust
Bank, Inc. (the “Motion”) (Doc. 416). Rowe played a key role in Nadel's scheme, and was
also a major financial beneficiary as hes lwife, and his entities received a total of
approximately $9.4 million of investor fundsThe Court has charged the Receiver with
tracing and recapturing those funds, and the Sulgpde part of the Receiver's efforts to
trace Rowe’s ill-gotten gains and to take neeeg actions to protect defrauded investors.

The Motion should be denied because:

(2) it is designed to and will impede the Recelwefforts to trace and recover proceeds
of Arthur Nadel's fraudulerdcheme (the “scheme”) from one of its key components;

(2) it ignores Rowe’s critical e in the scheme, includinigis active solicitation of the
majority of investors on behalf of the Hedge Funds;

(3) it ignores that Rowe violated federal asthte securities laws in connection with
those solicitations;

4) it ignores that Rowe soli@d investors even though he knew or should have known
that Nadel and Neil Moody (“Moody”), therinciples of various Receivership
Entities, were violating hose laws as well in concton with their role in
Receivership Entities Valhalla Investmd®artners, L.P.; Viking Fund, LLC; Viking
IRA Fund, LLC; Victory Fund, Ltd.; VictoryRA Fund, Ltd.; and Scoop Real Estate,
L.P. (collectively, the “Hedge Funds”);

(5) the Subpoena (or any of the Receiver’s ptféorts) does not violate Rules 26 and 45
of the Federal Rulesf Civil Procedure;



(6) it is based on a mistaken factual assuampthat the Receivessued the Subpoena to
obtain discovery for another case; and

(7) it ignores that Rowe himself failed tproduce the information sought by the
Subpoena.

BACKGROUND

The Rowe Non-Parties are defendantsaiseparate “clawback” case filed by the
Receiver to recover transgerto them of the Hedge Funds’ (and ultimately, defrauded
investors’) money in the form of “commissis” or “fees” and of purported investment
“returns” and “redemptions” (the “clawback case"gee generallyWiand, as Receiver v.
Rowe et al. Case No. 8:10-cv-245-T-17MAP (M.CFla.). The Motion contends the
Subpoena is an “end run aroundéthederal Rules of Civil Pcedure in violation of Rule
45’s notice requirement and Rule 26’s prohibition on discovery in that case pending Rule 16
conferences (scheduled for that case andtmob the other clawback cases filed by the
Receiver).

That contention relies on a mistaken beliedt the Subpoena is “an attempt to obtain
early discovery” of information relating toghRowe Non-Parties fause in the clawback
case.SeeMot. at 2, 3. In reality, the information sought by the Subpoena is intended for use
with a motion for equitable relief the Receiver esfs to file in this case. More importantly,
that contention relies on Rowe’s mistaken défethat he should bedated like the innocent
investors who form the bulk of defendants iavaback actions. As discussed in detail below
and supported by the Declaration of Burton Wiand, as Receiver, In Support Of The
Receiver’'s Opposition To Non-Rg's Objections And Motion To Quash Subpoena Served

On SunTrust Bank, Inc. (the #eiver's Declaration”), whit is being filed with this



opposition, Rowe played a major role in the sebdy soliciting a large number of investors

in violation of federal and sttsecurities laws, and he should not be allowed to impede and
delay the Receiver's efforts to advance thethaterests of the Receivership Estate and
defrauded investors.

ARGUMENT

ROWE’S UNLAWFUL CONDUCT FUELED THE SCHEME

Although Rowe has portrayed himself as someewho merely “invested in certain of
the defendant funds” and who “published a galeed newsletter #t at times included
references to the defendantseéRowe’s Mot. for Protectiv©rder at 2 (Doc. 250)), that
portrayal falls far short of representing the fullthr. As an initial matter, as “investors” in
the Hedge Funds, the Rowe Non-Parties received approximately $6.71 million in
distributions of proceeds oféhscheme. Wiand Decl.  16. tBuore importantly, as shown
below, Rowe did a lot more than merely ‘lude[] references” to the Hedge Funds in his
investment newsletters.

A. Rowe Touted The Hedge Funds

In his investment newslettefThe Wall Street Digest*and in “reports” Rowe

repeatedly touted and recommended the&lgdeFunds as managed by “America’s Top-

! Rowe is so intent on impeding and deftmythe Receiver’s efforts, that on June 21,

2010, he moved the Court in tistawback case for a protectieeder seeking, in part, the
same relief he seeks in the Motion hefgeeDoc. 419. Magistrate Judge Pizzo denied the
relief sought on June 23, 2018eeClawback Case, Order (Doc. 17).

2 “The Wall Street Digest” was a mdry newsletter which contained Rowe’s

investment recommendations and was semtatging subscribers. More information about
the newsletter is provided by Rowe in The Watiteet Digest “InvestoBriefing” retrieved
from Rowe’s website and attachedagibit A to the Wiand Declaration.



Ranked Money Manager” or with similar praise.

For example, his October 2003 newsleti&e many other editions, included a half-
page promotion of two Hedge Funds andsweeadlined with, “America’s Top-Ranked
Money Manager.” SeeThe Wall St. Digest, Oct. 2003 &b, attached as Ex. B to Wiand
Decl. The promotion then lists the purported returns of Hedge Funds Valhalla Investment
Partners, L.P. (identified as “Fund A”) andctory Fund (identified as “Fund B”), the gains
for years before 2002, and a comparison tg#réormance of the S&P 500 stock indexee
id. It underscores that over the “past 68 months” “America’s Top-Ranked Money Manager”
was “down fractionally two months and flabhce” while the S&P 500 was “down 33 months
out of 68.” Id. Although the newsletter does noeidify the name of “America’s Top-
Ranked Money Manager’ — presumably in d@empt to skirt securities laws — it informs
subscribers to call a toll free number “[fladditional information or a brochureld. That
number is for one of Rowe’s entities.

To further tout and recommend the Hedgeds) Rowe created “reports” that were
sent to his customers and sometimes aklan his website. Wiand Decl. § 11 & Comp.
Ex. C. The statement on a fax cover siseat on behalf of Rowe to Moody accompanying a

draft of one report succinctly explained thapmse of the reports:Following is the two-

page article we are mailing to geate new customers for your progranBates No. NDL-

145-000830 included in Wiardecl. Comp. Ex. C.
These reports consisted of multiple pagesdtieed by attention-getting statements in
conspicuous typeface, such as “Americadp Ranked Money Manager,” “Did Your Money

Manager Return 55% in 2000 and 19.8% in 2Q001Phe Best Track Record I've Ever



Seen,” and “Market Beating Performance in 2008€eWiand Decl. Comp. Ex. C. These
reports contained extremely glowing aoots of Nadel and Moody and Hedge Funds’
purported returns in companis to the S&P 500 stock indeand they otherwise touted
Nadel and Moody’s supposed talents as investment manageesgenerally id.They also
expressed Rowe’s strong endorsement & thedge Funds and instructed interested
recipients to contact him for additional information and offering documes¢® id. When
investors called him, Rowepeated his recommendations of tHedge Funds and that Nadel
and Moody were “top-ranked” money manage8geWiand Decl. T 12.

In touting the Hedge Funds, Rowe alspresented that he had personally conducted
a “due diligence visit to the offices of Nal & Moody” and that “[a]fter 26 years of
reviewing the track recosdof over 11,000 mutual funds, 6,000 money managers and 5,800
hedge funds, Nadel's computerized investnm@pgram has produced the best track records
and most consistent returns | have ever se&eéBates No. NDL-030-000876 included in
Wiand Decl. Comp. Ex C.

B. Rowe Was Responsible For Soliagitg The Majority Of Investors

Rowe’s actions were of critical importance to the scheme as he single-handedly
solicited the majority of investors for a numbryears. One insider of the Hedge Funds
estimated that Rowe was responsible for dgoligiapproximately 80% of investors. Wiand
Decl. § 14. Over 100 investorstime Hedge Funds received Rosveewsletters and reports.

Id. 7 13.

C. Rowe Was Paid Large Fees For His Efforts With Scheme Proceeds

His motive for promoting the Hedge Fundssadear: Nadel and Moody had agreed



to pay Rowe a percentage of fees earnedthfinvestors solicited by Rowe to the Hedge
Funds. SeeWiand Decl. §17. Beginning in latt999, Rowe and higntities received
“commissions” and other fees tied to the purpbperformance of the investors that he had
solicited for the Hedge Fundsg, performance-based feesld. § 18. From 1999 through
2004, he and his entities reaped approximakély million in such fees, all of which were
proceeds of the schem#l. & Ex. D.

D. Rowe Was Paid Off With Scheme Proceeds

In 2004, a dispute arose between Rowe¢henone hand and Nadel and Moody on the
other concerning the amount afels that Rowe should be péid soliciting investors for the
Hedge Funds. In an attempt to resolve it, Rowe and Nadel and Moody negotiated a draft
“Service Agreement.” SeeService Agrmnt. attached as Ex. E to Wiand Decl. That draft
agreement provided that Receivership Entities dipaly “a quarterly fee to Rowe at the end
of each calendar quarter in an amount equék wf 1% of the dollammount of [investment
assets belonging to investors solicited by Rowe from March 31, 2005 that remains in the
[Hedge] Funds on such future claendar (sic) quarter ef@é id.at § 2. Those payments
would last through 2006See id. According to Rowe and hounsel, the investment assets
of investors solicited to the Hedge Funds byvRavere likely worth more than $60 million.
SeeMar. 25, 2005, email from J. Lessinger, cairfer Rowe, to S. MacLeod, counsel for
Nadel & Moody attached as Ex. G to Wian@dh In exchange for the payments, Rowe
would not solicit Hedge Fund investors awéym the Hedge Funds and into other
investments.SeeWiand Decl. Ex. E 1 1 & Ex. G (“In tern [Rowe] . . . will make no efforts

to . . . solicit [Hedge Fund investors] .an behalf of any new securities/funds . . . .").



While Rowe and Nadel and Moody were negotiating the “Service Agreement,”
Nadel's lawyers informed Rowe’s lawyer tidwe’s solicitation ofnvestors for the Hedge
Funds and the fees he had received were dunlaag neither Rowe nor the interests in the
Hedge Funds that investors purchasedewegistered undesecurities laws. SeeFeb. 2,
2005, letter from J. Chapman to J. Lessingdached as Ex. F to Wiand Decl. To
circumvent the misconduct, the “Service Agment” was re-characterized as a “Non-
Solicitation Agreement” and the payout toviRowas converted from being performance-
based to a flat $125,000 per quarter foo tyears, or a total of $1 millionSee, e.g.Apr. 29,
2005, email from J. Chapman to Nadel et atached as Ex. | to Wiand Decl.; Non-
Solicitation Agrmnt. attached as Ex. H toaNd Decl. The “Non-Solicitation Agreement”
was finalized, and Rowe and his entitiesrevpaid another $1 million through April 2007.
See generallyWiand Decl. Exs. D & H. In tota Rowe and his entities received
approximately $2.7 million in commissions anchext fees for soliciting investors for the
Hedge Funds. Wiand Decl. Ex. D. Allibfat money was proceeds of the scheme.

I. ROWE VIOLATED STATE AND FEDERAL SECURITIES LAW

In connection with his role in the scheni®owe violated vadus state and federal
securities laws. Those violatis included: (1) Rowe’s reipé of purportedly performance-
based fees and commissions for soliciting gtwes even though neither he nor his entities
were registered with the State of Florida #mel SEC as a broker/dealer, associated person of
a broker/dealer, or an investnteadviser; (2) Rowe’s viation of antifraud provisions
through material omissions and misrepresemati and (3) Rowe’s general solicitation of

investors for the Hedge Funds.



A. Rowe Violated Registation Requirements

Rowe and his entities were notgistered broker/dealerassociated persons of a
registered broker/dealer, or retgired investment advisersSee Wiand Decl. 119. In
relevant part, Florida law prdbits anyone who is not regiséet in such a capacity from
selling or offering for sale a securityseeFla. Stat. 8§ 517.12(1), (4gdwards v. Tulis212
So. 2d 893, 895 (Fla. 1st DCA 1968) (contracamiing commission for sale of stock by
person who failed to register aslealer pursuant to Floridanlavas contrary to public policy
and void).

Similarly, Section 15(a)(1) of the Sedigs Exchange Act of 1934 (the “Exchange
Act”) prohibits anyone from “mdkng] use of the mails or any means or instrumentality of
interstate commerce to effeany transactions in, or todnce or attempt to induce the
purchase or sale of any security” without stgiing with the SEC as a broker/dealer. 15
U.S.C. 8 780(a)(1)see United States v. Dahlstranl80 F.3d 677, 681 (5th Cir. 1999)
(affirming defendant’s conviction for acting asregistered broker/dealer). Section 203 of
the Investment Advisers Act of 1940 similagyohibits any “investment adviser . . . [from]
us[ing] . . . the mails or any means or instrataéty of interstate commerce in connection
with his or its business as an ist@ent adviser.” 15 U.S.C. § 80b-3.

Aside from violating those pwisions through his solicitation of investors, Rowe also
violated them by receiving purportedly performahesed fees for his efforts. Section 15(a)
of the Securities Act, 15 U.S.C. 8§ 780(a), pbits the payment of performance-based fees to
anyone that is not registered as a broker/dealem associated person of a broker/dealer.

See, e.g.SEC Denial of No-Action Request of Briverg, Mackey & Wall, P.L.C. (May 17,



2010) Similarly, Section 205(a)(1f the Investment Advisers Act prohibits the payment of
fees based on the performamdelients’ investmentsSeel5 U.S.C. § 80b-5(a)(1).

B. Rowe Violated Antifraud Provisions

Rowe repeatedly made material rme@resentations and omissions when
recommending the Hedge Funds to investorsnéwsletters, in repts, and in direct
communications with investors wiolation of the antifraud j@visions of federal and state
securities laws. Those material misrepres@mis or omissions included (1) failing to
disclose his fee arrangement with Nadel &abdy; (2) misrepresenting that Nadel, Moody,
or the “Nadel-Moody Group” were registered/@stment advisers; and (3) misrepresenting
that he had conducted diligence on the Hedge Funds.

1. Rowe Omitted Disclosing His Fee Arrangement With Nadel And
Moody

Rowe never disclosed to prospective stees his fee arrangement with Nadel and
Moody for soliciting investors for the Hedgeuridls. That failure to disclose constituted

fraud in violation of Sections 17(a) and &y (of the Securities Act of 1933 (“Securities

3 Available at http://www.sec.gov/divians/marketreg/mr-noaction/2010/brumbergmac

key051710.pdf. The SEC Denial of No-Actidtequest of Brumberg, Mackey & Wall,
P.L.C. (May 17, 2010), states: “Section 3(a)(4)¢A}jhe Exchange Act generally defines the
term ‘broker’ as any person engaged in the lassirof effecting transactions in securities for
the account of others. Sectidb(a)(l) of the Exchange Aayenerally provides that any
broker effecting transactions in securities, or inducing or attempting to induce the purchase or
sale of securities, must be registered Wit Commission pursuant ®ection 15(b) of the
Exchange Act. A person’sceipt of transaction-basednspensation in connection with
these activities is a hallmark of broker-deaetivity. Accordingly, any person receiving
transaction-based compensation in connectidgih \wnother person’s purchase or sale of
securities typically must registas a broker-dealer twe an associated person of a registered
broker-dealer . . ..”



Act”), 15 U.S.C. §8 77q(a), (8)pf Section 10(b) of the Exchange Act, 15 U.S.C. § 78j(b);
and of SEC Rule 10b-5, 17 C.F.R. § 240.10i88e SEC v. Huttp@998 WL 34078092, *5-
6 (D.D.C. 1998) (newsletters that author présd as objective reports but which were
promotions paid for by featured ropany were inherently misleadingEC v. Corporate
Relations Group, In¢.2003 WL 25570113, *7 (M.D. Fla. 2008)lefendants who touted
securities in magazines and newsletterg&xnhange for monetary compensation or stock
violated federal securities @finaud provisions by failing to dclose they were paid for
promotions); SEC v. Gorsek222 F. Supp. 2d. 1099, 1109 (C.D. Ill. 2001) (antifraud
provisions violated when disalaer contained in investmeritesearch profiles” failed to
disclose publisher stood to gairpifice of profiled stock roseljnited States v. Wegnet27
F.3d 840, 850 (10th Cir. 2005) (“A publicist who faits disclose that he has an interest in
the companies he promotes will almost alwayislead his audience into thinking that his
advice is disinterested.”). Rowe’s failure to disclose his fee arrangement also constituted
fraud in violation of Sections 206(1), 206(2)da206(4) of the Investment Advisers Act, 15
U.S.C. 88 80b-6(1), (2), (4BEC Rule 206(4)-1(a), 17 C.F.R. § 275.206(4)-1(a); and Florida
Statutes Sections 517.30)@)(1), (1)(a)(2), (1)(a)(3 (1)(b), and (1)(c).

Although later editions of the newsletters @néd a general disclosure in small font

at the bottom of a page that Carnegie Addahagement, one of Rowe’s entities, “makes

4 In relevant part, Secties Act Section 17(b) speatlly prohibits anyone from

“publish[ing], giv[ing] publicity to, or circulat[ing] any notie, circular, advertisement,
newspaper, article, letterinvestment service, ocommunication which, though not
purporting to offer a security for sale, describash security for a consideration received or
to be received, directly or indictly, from an issuer . . . without fully disclosing the receipt,
whether past or present, oftbuconsideration and the amount thereof.” 15 U.S.C. 8§ 77q(b).

10



referrals” to various investment-related entities for which it “receives monetary
compensation,” including “Nadel-Moody,” dhdisclosure was insufficienGee, e.g Wiand
Decl. Ex. B at NDL-074-001448. It did not satidfye statutes addssed in this section
because it failed to specifitalidentify the fee arrangemés and the amounts of fees
received, and as a matter of law still constduée material misrepresentation or omission.
See Huttog 1998 WL 34078092 at *5 (disclaimer indfmote that stated personnel of
publisher “may own shares” or “may act asisaltants for compensation” but which did not
disclose that staff received stock in retdor promoting issuer was ineffectivé&prsek 222
F. Supp. 2d at 1109 (vagdesclaimers did not protect defeartt from liability because they
did not disclose that: (1) publisher stood tinghstock appreciated and (2) no independent
research was undertaken touted securities).

Indeed, Section 17(b) requireslif disclosure of the receff consideration, past or
prospective, including the amouhtl5 U.S.C. § 77q(bseeGorsek 222 F. Supp. 2d at 1106

(“Section 17(b) calls for the disclosure of the receipt of compensatidthe amount. It is

> The disclaimer considered porsekstated: “[defendant] receives compensation for

providing shareholder anddker communication.” 222 F.upp. 2d at 1107. The court also
found the disclaimer published in earlier paimonal materials, which stated in part,
“[defendant] receives compensation fronssjier] for providing shareholder and broker
communication,” also were insufficientd.

6 To the extent Rowe acted as a brokexlele Section 15(c)(1)(A) of the Exchange
Act, 15 U.S.C. 8§ 780(c)(1)(A) and SEC Rule 15c¢-1-6, 17 C.F.R. § 240.15c-1-6, identify as
fraudulent “any act of any broker who is acting #ocustomer or for both such customer and
some other person ... designed to effeith wr for the account of such customer any
transaction in, or to induce the purchase ¢e &y such customer pany security in the
primary or secondary market distribution which such broker ... at or before the
completion of each such transaction gives oidseto such customevritten notification of

the existence of such participation or interest.”

11



undisputed that the Defendants did not disctbgeamount of compentsan in their written

or verbal communications conoang their issuer-clients.”)Wegney 427 F.3d at 850
(upholding constitutionality ofSection 17(b)’'s requirement for disclosure of amount of
consideration). Florida Staag Section 517.301(1)(Iy similar and proluits anyone from
“publish[ing], giv[ing] publicity to, or circulat[ing] any notie, circular, advertisement,
newspaper, article, letter, investment sggycommunication, or badcast which, though not
purporting to offer a security for sale, describash security for a consideration received or
to be received directly or indicdy from an issuer . .. or from an agent or employee of an
issuer ... without fully didosing the receipt, whether §taor prospective, of such
consideration and the amouoftthe consideration.”

2. Rowe Misrepresented That Nadel And Moody Were Registered
Investment Advisers

Rowe also violated the antifraud prsiins of the fedetasecurities laws by
publishing that the “Nadel Moody Group” wa registered investment advise3eeBates
No. RW3 included in Wiand Decl. Comp. EL. Whether an investment adviser is
registered with securities regulatas a material event for anviestor because of the in-depth
reporting requirements and greatregulatory scrutiny thaiccompanies registration, thus
significantly lowering risk to the investor. Asich, Rowe’s represetions that Nadel and
Moody were registered investment advisssastituted material misrepresentations.

3. Rowe Misrepresented That He Had Conducted Due Diligence

As noted in Section I.A above, Rowe regnet®d in his reports that he had conducted
due diligence on Nadel and Moodyn reality, however, Roweould not have done any

reasonable diligence. Nadel was a disbala@g/er whose disbarment order was publicly

12



available from New York Stat@nd through a simple search on&Vaw. Similarly, a review
of any monthly trading accoustatement of any of the Hed@@nds would have revealed
that the trading actiwt yields, and balances in those @acts significantly differed from the
information disclosed to investor§eeWiand Decl. § 7. Furthegarly offering documents
for the sole Hedge Fund in existence for thstffew years of Rowe’swvolvement in the
scheme misrepresented that the HedgedFhad a Certified ublic Accountant.Id 8. In
reality, that supposed accountant’'s C.P.A. licemzeé been “null and void” for at least 10
years, and that information wéan Florida public recorddd.

Indeed, Rowe’s misrepresentation thatblaand Moody were registered investment
advisers is clear proof of Rowdailure to conduct due diligenc&he identity of investment
advisers that are registered with securities legges is public information that is easily
retrievable from the SEC or stategulators. It is also irasttly available through a publicly
accessible portal on the SEC’s website. Had Roavelucted even a basic level of diligence,
he immediately would have learned that neitNadel, Moody, or the “Nadel-Moody Group”
was a registered investment adviser.

C. Rowe Violated Prohibitions On Gaeral Solicitations For Sale Of
Unregistered Securities

Rowe also violated secues laws by referring investorto the Hedge Funds with
unlawful “general solicitations.” Section &f the Securities Act prohibits the use of
interstate commerce and mails in connection with the offer or sale of an unregistered
security. Seel5 U.S.C. 88 77e(a)(1), (a)(2), (c)ndeed, SEC Rul®02(d) specifically
prohibits the offer or sale afnregistered securities “by anyrio of general solicitation or

general advertising, including, but not limited to, the following . . . (d) [a]ny advertisement,

13



article, notice or other comumication published in any newgga, magazine, or similar
media . ...” 17 C.F.R. 8§ 230.502(d). This prohibition is typically referred to as a prohibition
on “general solicitation” for the sale of unregistered securities. Such securities, like the
interests in the Hedge Funds saddinvestors, may only be Isbin a private placement to
accredited investors.

Although the interests in Hedge Funds sold to investors wereisteregl securities,
Rowe engaged in general solicitations for thie sd those interestBy soliciting investors
through his newsletters, which his own caln®as characterized as a “generalized
newsletter.” SeeRowe’s Mot. for Protective Order &t (Doc. 250). He also engaged in
general solicitations by solicitingvestors througlhis reports. SeeWiand Decl. Comp. Ex.
C at Bates No. NDL-145-000830 @y that report would be “mil[ed] to generate new
customers” for the Hedge Funds). Through tlegvsletters and reportthe solicitation of
sales of interests in the Hedge Fundsen@nducted nationwide to subscribeasd without
regard to whether the subscriber receiving #lolicitation satisfied the specific thresholds
required by federal securities la@ investing in unregistered securities. Rowe’s efforts
proved wildly successfuhs the majority of investors in the Hedge Funds for a number of
years were obtained through hidictations. Wiand Decl. {1 13, 14.

[I. ROWE KNEW OR SHOULD HAVE KNOWN THAT NADEL AND MOODY
WERE VIOLATING FEDERAL AND STATE SECURITIES LAWS

Aside from violating federal and state seties laws through his own conduct, Rowe

! While the Receiver does not know the volume of the newsletters’ and reports’

circulation, the newsletter aes that it is “WALLSTREET'S MOST WIDELY READ
INVESTMENT AND FINANCIAL SERVICE.” See, e.g.Wiand Decl. Ex. B at 3, 5, 7, 10,
12, 14, 15 (emphasis in original).

14



also knew or should have known that Nadel and Moody were violating those laws.
Specifically, Rowe knew or should have krmowhat Nadel and Moody were aware that
Rowe was soliciting investors through general solicitations and was being paid purportedly
performance-based fedésr those solicitations.SeeWiand Decl. 1 17, 18. Despite that
Rowe was soliciting investors for the Hedgenési in an unlawful manner, the practice was
not stopped or otherwise remedied. Nadel and Moody were fine with proceeding in this
unlawful manner, and thus were violating, aading and abetting violatns of, those laws
themselves.

Those violations were raised with Row&sunsel in early @05 in connection with
his dispute with Nadel and &dy discussed above in SectibD. While Rowe knew or
should have known that both the purported performance-based fees that he was receiving and
his general solicitation of inves®were unlawful, he did not repar to securities regulators,
to any investors (let alone the investors hecgelil for the Hedge Funds), or to anyone else.
Rowe also did not walk away. Instead, hestesi on being paid moraoney and eventually
secured for himself payment of solicitatifaes into 2007 in the amount of $1 million.

V. THE SUBPOENAED DOCUMENTS ARE FOR USE IN THIS CASE

In part, the Motion relies on a contentiomitthe Subpoena represents an “attempt to
obtain early discovery of confidential infoation” for use in the clawback actiofseeMot.
at 2. That contention is wrong. As discusbetbw, the Subpoena is necessary to discover
information for seeking equitable relief against the Rowe Non-Parties in this Jdes

contention also ignores the Receiver’s olilmas under the Order Reappointing Receiver.

15



A. The Subpoena Is Authorized By The Order Reappointing Receiver

Unquestionably, the Order Reappointing Reee{Doc. 316) authorizes and, indeed,
directs the Receiver to trace ister funds to the Rowe Non-iRias’ accounts. Aside from
directing the Receiver to “marshal and sateguall of the assetsdf the Receivership
Entities and “take whatever actions are necessarthe protection of the investors” (Order
Reappointing Receiver at 1), the Order Reappw Receiver imposes on the Receiver a
duty to “institute such . . . ¢g@l proceedings, for the benefitdaon behalf of the Receivership
Entities and their investors and other creditors as the Receiver deems necessary . . . against
any transfers of money or othgmoceeds directly or indirectly traceable from investors in the
Receivership Entities . . Itd. § 2. It also directs the Receiver to “apply to this Court for an
Order giving the Receiver possession of’ fsnof “persons who have invested in the
Receivership Entities [that] have been sf@nred to other peoss or entities.”ld. T 23.

This case has provided and continuesptovide the appropriate means for the
Receiver to conduct his investigations in anmex that is efficient and imposes the least
amount of burden on the Receivership Estdtee Receiver has gathered documents through
subpoenas served in connection with this case on over 85 non-parties, and that information,
along with information obtairte from investors, from documents and other information
retrieved directly from the files and IT systemf the Receivership Entities, and from other
sources, has allowed the Receiver to dymwith his obligations under the Order
Reappointing Receiver. Because of the serimtare of Rowe’s actions, the Receiver has
investigated and evaluated them in depth teefiyoceeding towards asset freeze or other

equitable relief. That process has taken tine iamolved the review of a large quantity of
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documents and information from investors.

B. The Subpoena Is Intended To Discover Information To Support A
Motion For Equitable Relief In This Case

Contrary to the Rowe Non-Rees’ guess that thSubpoena represents an “attempt to
obtain early discovery of comfential information” for use in the clawback case, the
Subpoena is necessary to discover the lonabif investors’ money received by the Rowe
Non-Parties.SeeMot. at 2. The Receiver seeks that information so he can move in this case
to freeze those assets and prevent the RéoveParties from dispating and hiding them.

A defendant’s assets canrm frozen simply to estabfisa fund with which to satisfy
a potential money judgmenBee Rosen v. Cascade Int'l, In21 F.3d 1520, 1527 (11th Cir.
1994) Rather, typically assets in a defendapidssession are subject to a freeze when the
assets are (1) the subject of litigation, (2 specifically identifiedand (3) the freeze would
preserve thestatus quo See id. Here, the Subpoena was issued to retrieve additional
information to satisfy the second requirement: to specifically identify the location of
investors’ money.

The Receiver knows the bulk of the monegs deposited into certain accounts at
Orion Bank (n/k/a Iberia Bank), Northerfirust Bank, SunTrust Bank, and Fidelity
Investments.SeeWiand Decl. T 24. As a result, tReceiver subpoenaed financial records
from those institutions to determine the curdecation of those funds. The results of those
subpoenas and, if necessary, additional subpoeitidse used by the Receiver to determine
whether it is appropriate to move to freeze the funds.

The Receiver’s efforts related to an adseeze are particularly important because

Rowe and his wife have made suspicidtensfers of money between their respective
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accounts. For example, Rowe and hifevdeposited $4,488,384.97 from the Hedge Funds
into accounts at Fideyi Investments. SeeWiand Decl. 1 24. ImApril 2009, only three
months after the scheme collapsed, Rowe transferred over $1 million from his Fidelity
account to his wife’s Fidelity accountd. The following month, Mrs. Rowe moved $1.2
million from her Fidelity accountld. By freezing defrauded ingtors’ money in the Rowe
Non-Parties’ possession, the Rowe Non-Psirta@uld not be able to improperly use or
transfer it.

Notably, Rowe'’s failure to produce relevant documents forced the Receiver to seek
the information directly fronfinancial institutions In March 2009, th&eceiver served a
subpoena on Rowe requesting, in relevant, girtuments relating to “fees, compensation,
commissions or other remuneration received[Rgwe] . .. including but not limited to
activities involving securingr soliciting individuals to invesh any of the entities . . . .See
Rowe’s Mot. for Protective Order, Ex. 1 (Dd50-1). In response, in relevant part Rowe
produced only a handful of checks and clainmed to have any otheinancial records.
Wiand Decl. 1 25. The Receiver’'s only otheuce for the information is the financial
institutions themselves, and thus he appately servedhe Subpoena on SunTrust Bank.

V. THE SUBPOENA DOES NOT VIOLATE ANY RULE OR LAW

The only legal arguments asserted by the Rowe Non-Parties for quashing the
Subpoena are that (1) the Receiver did notwiple notice in purported violation of Rule
45(b)(1); and (2) the Receiver’s discovery efart this case should be precluded because in
the clawback case the Court has stayed the Rule 26(f) process for case management

conferences before discovery may be soughes&larguments do not apply here. Indeed, in
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the clawback case, Rowe moved for a proteabnder regarding discovery issued (or to be
issued) by the Receiver in this action, whichpant, sought the same relief as the Motion at
hand. In his Order denying their motion, Magast Judge Pizzo stated, “Wiand has not
abused or manipulated the discovery preces violated the Faeral Rules by seeking
relevant documents and depositions in théoreement action which also pertain to the
instant recovery action.SeeClawback Case, Order (Doc. 17).

A. Rule 45 Does Not Require Notie To The Rowe Non-Parties

Rule 45(b)(1) states that “if a subpoenancmands production of documents . . . then
before it is served, a notice must be served on each’ fantyphasis added). As the Rowe
Non-Parties are not p&s to this action, they were nentitled to notice of the Subpoena.
Although the Rowe Non-Parties contend they #hde entitled to notice because, according
to them, the information sought by the Subpoena will be used in the clawbackeszidet(
at 3), they identify no legalupport, their factual premise wgrong, and their contention is
inconsistent with the plailanguage of Rule 45(b)(1).

B. Rule 26 Does Not Bar The Subpoena

The Rowe Non-Parties also assert thebpoena violates Rule 26(d)(1), which
prohibits discovery before gées in a lawsuit conferegarding case managemer@eeMot.
at 3. However, the requirements of Ruled#2bnot apply to this dispute because the Rowe
Non-Parties are not parties to this case. And in any event, Rule 26(d)(1) gives a court
discretion to allow discovery to proceed. pontantly, there is noweason to believe the
Honorable Elizabeth A. Kovachevich’'s order the clawback case, and in every other

clawback case filed by the Receiver, contimgudeadlines pending Rule 16 conferences was
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anything more than an effort to addrese ttlawback cases in an efficient mann&ee
Clawback Case Order (Doc. 8). The Receiver respectfully believes that goal should have no
effect on the Subpoena and thdest efforts of the Receivan this case to protect the
Receivership Estate and defrauded investonseaally in light of the serious nature of
Rowe’s conduct.

CONCLUSION

Put plainly, quashing the Subpoena wobldck the Receiver’s efforts to protect
defrauded investors by tracing their moneyd dreezing it. That result is particularly
inappropriate here because Rowe has not identified any burdeouthetighs his material
and critical role in the scheme and the indeseof the Receivership Entities and defrauded
investors. For all of theemsons in this opposition, the Mati (Doc. 416) should promptly
be denied so that SunTrust can proceed ustiproduction. To thextent the Motion seeks
an Order further delaying SunTrust’s productibthe Motion is deniedso that the Rowe
Non-Parties may file substawe objections, that request also should be den&zkMot. at

4.
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