
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

UNITED STATES OF AMERICA

          -v.-    

ARTHUR NADEL,

Defendant.

:

:

:

:

:

09 Cr. 433 (JGK)

ECF CASE

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

GOVERNMENT'S APPLICATION FOR AN ORDER 
VACATING THE PRELIMINARY ORDER OF FORFEITURE

The Government respectfully submits this application for an order vacating the

Preliminary Order of Forfeiture/Final Order of Forfeiture as to Defendant's Interest in Specific

Property, dated October 21, 2010 (the “Preliminary Order of Forfeiture”) as to all specific

property identified in that order.  As explained below, vacating the Preliminary Order of

Forfeiture will assist victims of Arthur Nadel’s criminal scheme in receiving the remaining

proceeds of that crime by facilitating the distribution of that property by the Receiver appointed

in Securities and Exchange Commission v. Nadel, 09-cv-87-T-26TBM (M.D. Fla.) (the “S.E.C.

Action”).   

BACKGROUND

A. The Indictment

On or about April 28, 2009, Arthur Nadel (“Nadel” or the “defendant”) was

charged in a fifteen-count Indictment 09 Cr. 433 (JGK) (the “Indictment”), with, securities fraud,

in violation of Title 15, United States Code, Sections 78j(b) & 78ff, Title 17, Code of Federal

Regulations, Section 240.10b-5, and Title 18, United States Code, Section 2 (Counts One

through Six); mail fraud in violation of Title 18, United States Code, Sections 1341 and 2 (Count
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Seven); and wire fraud in violation of Title 18, United States Code, Sections 1343 and 2 (Counts

Eight through Fifteen).  The Indictment includes forfeiture allegations, providing notice that the

Government is seeking, pursuant to Title 18, United States Code, Section 981(a)(1)(C) and Title

28, United States Code, Section 2461, all property, real and personal, that constitutes or is

derived from proceeds traceable to the commission of the fraud offenses, including, but not

limited to, the following:

a. At least approximately $360 million in United States currency, in that such sum in
aggregate is property representing the amount of proceeds obtained as a result of
the charged securities fraud, mail fraud, and wire fraud offenses;

b. Any and all funds on deposit in Account No. 2840109316 held in the name of
Marguerite J. Nadel Revocable Trust at Northern Trust, N.A.;

c. The real property and appurtenances known and described as 3966 Country View
Drive, Sarasota, Florida; 

d. The real property and appurtenances known and described as 15576 Fruitville
Road, Sarasota, Florida;  

e. The real property and appurtenances known and described 131 Garren Creek
Road, Fairview, North Carolina;

f. The real property and appurtenances known and described as approximately acres
and forty-five lots in the name of Scoop Capital, LLC, in Thomasville, Georgia;

g. The real property and appurtenances known and described as approximately
thirty-seven acres in the name of Scoop Capital, LLC, in Grady County, Georgia;

h. All right, title, and interest in the entity known and described as the Venice Jet
Center located in Venice, Florida;

i. All right, title, and interest in the entities known and described as Laurel
Mountain Preserve, LLC, Laurel Preserve, LLC, and Laurel Mountain Preserve
Homeowners Association, Inc., including, but not limited to, 420 acres in
Buncombe County and McDowell County, North Carolina;

j. All right, title, and interest in the entity known and described as Tradewind, LLC,
including, but not limited to, five airplanes, one helicopter, and thirty-one airport
hangars, located in Newnan-Coweta County Airport, Georgia; and

k.  All right, title, and interest in the entity known and described as the Guy-Nadel
Foundation, Inc.
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B. Guilty Plea and Plea Agreement

On or about February 24, 2010, the defendant pled guilty to Counts One through

Fifteen of the Indictment  pursuant to an agreement with the Government (“the Agreement”).  In

the Agreement, the defendant agreed to forfeit to the Government a sum of money equal to

$162,000,000 in United States Currency (the “Money Judgment”), and all of his right, title and

interest in the following properties:

A. Any and all funds on deposit in Account No. 2840109316 held in the name of
Marguerite J. Nadel Revocable Trust at Northern Trust, N.A.;

B. The real property and appurtenances known and described as 15576 Fruitville
Road, Sarasota, Florida;  

C. The real property and appurtenances known and described as 131 Garren Creek
Road, Fairview, North Carolina;

D. The real property and appurtenances known and described as approximately
fourteen acres and forty-five lots in the name of Scoop Capital, LLC, in
Thomasville, Georgia;

E. The real property and appurtenances known and described as approximately
thirty-seven acres in the name of Scoop Capital, LLC, in Grady County, Georgia;

F. All right, title, and interest in the entity known and described as the Venice Jet
Center located in Venice, Florida;

G. All right, title, and interest in the entities known and described as Laurel
Mountain Preserve, LLC, Laurel Preserve, LLC, and Laurel Mountain Preserve
Homeowners Association, Inc., including, but not limited to, 420 acres in
Buncombe County and McDowell County, North Carolina (the “Laurel Mountain
Preserve Property”);

H. All right, title, and interest in the entity known and described as Tradewind, LLC,
including, but not limited to, five airplanes, one helicopter, and thirty-one airport
hangars, located in Newnan-Coweta County Airport, Georgia; and

I. All right, title, and interest in the entity known and described as the Guy-Nadel
Foundation, Inc

(hereinafter the “Specific Properties”).

C. Sentencing and Preliminary Order of Forfeiture

On or about October 21, 2010, the defendant was sentenced and ordered to forfeit

his interest in the Specific Properties and to the Money Judgment.  In an order dated October 21,
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2010, the Court entered the Preliminary Order of Forfeiture, which entered the Money Judgment

against the defendant and forfeited all of the defendant’s right, title and interest in the Specific

Properties.

D. Wells Fargo Petition

On June 24, 2011, Wells Fargo Bank, N.A. (“Wells Fargo”) filed its Verified

Petition pursuant to 21 U.S.C. § 853(n)(2), and Fed. R. Crim. P. 32.2(c), seeking a hearing to

adjudicate its interest in the Laurel Mountain Preserve Property, which petition was amended on

July 2, 2011.  Wells Fargo represented that it is a bona fide purchaser for value of a right, title, or

interest in the Laurel Mountain Preserve Property, and was at the time that it obtained its interest

in the property reasonably without cause to believe that the property was subject to forfeiture.  

On February 12, 2012, this Court entered a Stipulation and Order vacating the

Preliminary Order of Forfeiture as to the Laurel Mountain Preserve Property. 

No other forfeiture petition has been filed in this action and no person has

otherwise filed any submission in this action asserting a legal interest in any of the Specific

Properties.

E. Receiver

On January 21, 2009, the Securities and Exchange Commission (the “S.E.C.”)

initiated the S.E.C. Action by filing a complaint charging Nadel and certain entities that he

controlled with violations of federal securities laws.  That same day, the court in the S.E.C.

Action entered an order appointing Burton W. Wiand as Receiver for certain of these entities and

later granted several motions that expanded the scope of the Receivership and appointed the

Receiver as receiver over additional entities controlled by Nadel.  See generally Receiver’s
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Tenth Interim Report, filed December 15, 2011, attached hereto as Exhibit A; Receiver’s

Unopposed Motion to (1) Approve Determination and Priority of Claims, (2) Pool Receivership

Assets and Liabilitites, (3) Approve Plan Distribution, and (4) Establish Objection Procedure,

filed December 11, 2011 (the “Receiver’s Distribution Motion”), attached hereto as Exhibit B.  

Since that time, the Receiver has obtained control of numerous assets previously

controlled by Nadel, including all of the Specific Properties.  See Receiver’s Tenth Interim

Report.  More specifically, the funds on deposit in Account No. 2840109316 held in the name of

Marguerite J. Nadel Revocable Trust at Northern Trust, N.A. have been transferred to the

Receivership Estate.  The real property and appurtenances known and described as 15576

Fruitville Road, Sarasota, Florida is under the Receiver’s control and has been listed for sale. 

The real property and appurtenances known and described as 131 Garren Creek Road, Fairview,

North Carolina is under the Receiver’s control and has been listed for sale.  The real property

and appurtenances known and described as approximately fourteen acres and forty-five lots in

the name of Scoop Capital, LLC, in Thomasville, Georgia is under the Receiver’s control and

has been listed for sale.  The real property and appurtenances known and described as

approximately thirty-seven acres in the name of Scoop Capital, LLC, in Grady County, Georgia

was sold by the Receiver in May 2011.  The right, title, and interest in the entity known and

described as the Venice Jet Center located in Venice, Florida, including assets controlled by that

entity, were sold by the Receiver in January 2010.  The Laurel Mountain Preserve Property is

under the Receiver’s control and the property is for sale.  As for the right, title, and interest in the

entity known and described as Tradewind, LLC, including, but not limited to, five airplanes, one

helicopter, and thirty-one airport hangars, located in Newnan-Coweta County Airport, Georgia,

5

Case 1:09-cr-00433-JGK   Document 95    Filed 02/29/12   Page 5 of 8



Tradewind, LLC is under the Receiver’s control, and the Receiver has sold 3 airplanes and a

helicopter and turned 2 other airplanes over to lenders.  Finally, as to the right, title, and interest

in the entity known and described as the Guy-Nadel Foundation, Inc., this entity is under the

Receiver’s control.  The Receiver closed the entity’s accounts and transferred the funds to the

Receivership Estate.1

The Receiver has moved for an order determining the priority of claims.  In this

motion, the Receiver asks that priority be given to investor claims and tax claims (which

represent only a few thousand dollars) over other claims, including trade creditor claims.  See

Receiver’s Distribution Motion at 7-71.  This priority of investor claim over other claims is

consistent with the statutory definition of victim for purposes of criminal restitution as “a person

directly and proximately harmed as a result of the commission of an offense for which restitution

may be ordered.”  18 U.S.C. § 3663(a)(2).

DISCUSSION

A. The Court Should Vacate the Preliminary Order of Forfeiture as to the Specific 
Properties 

The Court should vacate the Preliminary Order of Forfeiture as to the Specific

Properties, because this is in the best interest of Nadel’s victims.  When a partnership or

corporate entity participated in, or was otherwise closely associated, with securities fraud, it is

common for the S.E.C. to initiate civil proceedings while the criminal prosecution, including any

associated forfeiture proceeding, is pending.  It is in the best interest of fraud victims for the

1  This summary of the status of the individual properties are based on oral and written
summaries provided to the Government by the Receiver’s counsel.  The Receiver’s counsel
represented that this information was accurate as of February 14, 2012.
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Government to coordinate with S.E.C. and, where applicable, the appointed S.E.C. Receiver in

order to maximize recovery of assets available to victims.  

In this particular case, the Government determined that the Receiver was best

situated to collect and distribute assets to defrauded investors.  The Receiver has collected assets

that would otherwise be subject to forfeiture, as well as other assets, and has applied for an order

authorizing the Receiver to begin distributing assets to victims.  Because in this action the

Receiver has control over the Specific Properties and is in a position to quickly and efficiently

liquidate this property and distribute the property to victims, it is in the best interest of the

victims to have the Specific Properties distributed in the S.E.C. Action.

The Receiver has informed the Government that vacating the Preliminary Order

of Forfeiture as to the Specific Properties would assist the Receiver in quickly getting available

assets to victims.  Among other things, vacating the Preliminary Order of Forfeiture as to the

Specific Properties would eliminate any cloud that might otherwise exist over the title of the

Specific Properties.  It also would make clear, to the extent that any dispute exists, that the

S.E.C. Action is the proper action for resolving any disputes that exist over the Specific

Properties.

Because vacating the Preliminary Order of Forfeiture as to the Specific Properties

is in the best interests of the victims in this case, the Government respectfully requests that the

Court enter the proposed order, attached hereto as Exhibit C, vacating the Preliminary Order of

Forfeiture as to the Specific Properties.
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CONCLUSION

For these foregoing reasons, the Government respectfully requests that the Court

vacate the Preliminary Order of Forfeiture as to the Specific Properties.

Dated: February 29, 2012
New York, New York

Respectfully submitted,

PREET BHARARA
United States Attorney for the
Southern District of New York
Attorney for the Plaintiff
United States of America

  By:   /s/                                               
Jeffrey Alberts
Assistant United States Attorney
(212) 637-1965

8

Case 1:09-cr-00433-JGK   Document 95    Filed 02/29/12   Page 8 of 8



  

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 

SECURITIES AND EXCHANGE 
COMMISSION, 
 
  Plaintiff, 
 
v.       Case No. 8:09-cv-0087-T-26TBM 
 
ARTHUR NADEL; 
SCOOP CAPITAL, LLC; 
SCOOP MANAGEMENT, INC. 
 
  Defendants, 
 
SCOOP REAL ESTATE, L.P.; 
VALHALLA INVESTMENT PARTNERS, L.P.; 
VALHALLA MANAGEMENT, INC.; 
VICTORY IRA FUND, LTD.; 
VICTORY FUND, LTD.; 
VIKING IRA FUND, LLC; 
VIKING FUND, LLC; AND 
VIKING MANAGEMENT, LLC, 
 
  Relief Defendants. 
____________________________________/ 
 

THE RECEIVER’S TENTH INTERIM REPORT  

Receivership Information and Activity from May 1, 2011 through November 30, 2011.  

Gianluca Morello, FBN 034997 
Michael S. Lamont, FBN 0527122 
Maya M. Lockwood, FBN 0175481 
WIAND GUERRA KING P.L. 
3000 Bayport Drive 
Suite 600 
Tampa, FL  33607 
T: (813) 347-5100 
F: (813) 347-5198 
 
Attorneys for Receiver, Burton W. Wiand 

Case 8:09-cv-00087-RAL-TBM   Document 685    Filed 12/15/11   Page 1 of 66 PageID 10445Case 1:09-cr-00433-JGK   Document 95-1    Filed 02/29/12   Page 1 of 75



TABLE OF CONTENTS  

 i 

Introduction 

I.  Procedure and Chronology. .................................................................................................3 

II.   The Receiver’s Role and Responsibilities. ..........................................................................6 

III.   Overview of Findings To Date. ...........................................................................................6 

IV.   Securing the Receivership Estate. ........................................................................................8 

A.  Taking Possession of Defendants’ Headquarters. ....................................................8 

B.  Securing Receivership Funds. ..................................................................................8 

C.  Locating Additional Funds. .....................................................................................9 

1.  Recovery of Tax Refunds ......................................................................... 10 

D.  Receivership Accounting Report. ..........................................................................10 

E.  Obtaining Information from Third Parties. ............................................................11 

V.  Asset Analysis and Recovery. ............................................................................................12 

A.  Expansion of Receivership to Include Additional Entities. ...................................12 

1.  Venice Jet Center, LLC. ............................................................................ 13 
2.  Tradewind, LLC. ....................................................................................... 14 
3.  Laurel Mountain Preserve, LLC; Laurel Preserve, LLC; and Laurel 

Mountain Preserve Homeowners Association, Inc. .................................. 15 
4.  Marguerite J. Nadel Revocable Trust UAD 8/2/2007. ............................. 17 
5.  Guy-Nadel Foundation, Inc. ..................................................................... 17 
6.  Lime Avenue Enterprises, LLC, and A Victorian Garden Florist, 

LLC. .......................................................................................................... 19 
7.  Viking Oil & Gas, LLC. ........................................................................... 21 
8.  Home Front Homes, LLC. ........................................................................ 22 
9.  Summer Place Development Corporation. ............................................... 23 
10.  Traders Investment Club. .......................................................................... 24 

B.  Recovery of Real Property. ....................................................................................25 

1.  Thomasville, Georgia. ............................................................................... 25 
2.  Grady County, Georgia. ............................................................................ 26 
3.  Graham, North Carolina............................................................................ 27 
4.  Raleigh, North Carolina. ........................................................................... 27 
5.  Tupelo, Mississippi. .................................................................................. 28 

Case 8:09-cv-00087-RAL-TBM   Document 685    Filed 12/15/11   Page 2 of 66 PageID 10446Case 1:09-cr-00433-JGK   Document 95-1    Filed 02/29/12   Page 2 of 75



TABLE OF CONTENTS  

 ii 

6.  Newnan, Georgia. ..................................................................................... 28 
7.  Fairview, North Carolina. ......................................................................... 29 
8.  Sarasota, Florida (Fruitville Road). .......................................................... 29 
9.  Oberlin, Ohio. ........................................................................................... 30 
10.  Sarasota, Florida (La Bellasara). ............................................................... 31 
11.  Evergreen, Colorado. ................................................................................ 32 
12.  Tazewell, Tennessee. ................................................................................ 32 
13.  Sarasota, Florida (Jefferson Avenue). ....................................................... 33 

C.  Recovery of Vehicles and Other Items. .................................................................34 

1.  Vehicles..................................................................................................... 34 
2.  Condominium Note and Mortgage. .......................................................... 34 
3.  Bonds.com Assets. .................................................................................... 35 
4.  Quest EMG Promissory Note. .................................................................. 38 
5.  Miscellaneous Items. ................................................................................. 38 

D.  Recovery of Assets from the Moodys. ...................................................................38 

E.  Litigation. ...............................................................................................................41 

1.  Recovery of “Investment” – Related Transfers from Investors. ............... 42 
2.  Litigation against Moodys and Rowe. ...................................................... 47 
3.  Recovery of Fees from Recipients of Commissions or Other 

Transfers. .................................................................................................. 50 
4.  Recovery of Charitable Contributions Made with Scheme 

Proceeds. ................................................................................................... 51 
5.  Class Action Litigation. ............................................................................ 54 
6.  Receiver’s Litigation Against Holland & Knight LLP. ............................ 54 
7.  Other Potential Litigation. ........................................................................ 55 

VI.   Claims Process. ..................................................................................................................55 

VII.   Investigating Receivership Affairs and Tracing Receivership Funds. ...............................59 

VIII.   The Next Sixty Days. .........................................................................................................60 

Conclusion

Case 8:09-cv-00087-RAL-TBM   Document 685    Filed 12/15/11   Page 3 of 66 PageID 10447Case 1:09-cr-00433-JGK   Document 95-1    Filed 02/29/12   Page 3 of 75



  

INTRODUCTION  

Burton W. Wiand, the Court-appointed Receiver for the Receivership Entities as 

defined herein, hereby files this Tenth Interim Report (the “Report”) to inform the Court, the 

investors, and others interested in this Receivership, of activities from May 1, 2011 through 

November 30, 2011 as well as the proposed course of action.1  As of the date of filing this 

Report, the Court has appointed Burton W. Wiand as Receiver over the following entities and 

trust:  

a) Defendants Scoop Capital, LLC (“Scoop Capital”) and Scoop Management, 
Inc. (“Scoop Management”) (which, along with Arthur Nadel, are 
collectively referred to as “Defendants”);    

b) Relief Defendants Scoop Real Estate, L.P. (“Scoop Real Estate”); Valhalla 
Investment Partners, L.P. (“Valhalla Investment Partners”); Victory IRA 
Fund, Ltd. (“Victory IRA Fund ”); Victory Fund, Ltd. (“Victory Fund ”); 
Viking IRA Fund, LLC (“Viking IRA Fund ”); and Viking Fund LLC 
(“Viking Fund ”) (collectively referred to as the “Hedge Funds”);    

c) Relief Defendants Valhalla Management, Inc.  (“Valhalla Management”), 
and Viking Management, LLC (“Viking Management”) (which, along with 
Scoop Capital and Scoop Management, are collectively referred to as the 
“ Investment Managers”); and  

d) Venice Jet Center, LLC; Tradewind, LLC; Laurel Mountain Preserve, LLC; 
Laurel Preserve, LLC; Laurel Mountain Preserve Homeowners Association, 
Inc.; Marguerite J. Nadel Revocable Trust UAD 8/2/07; Guy-Nadel 
Foundation, Inc.; Lime Avenue Enterprises, LLC; A Victorian Garden Florist, 
LLC; Viking Oil & Gas, LLC; Home Front Homes, LLC; and Traders 
Investment Club. 

The foregoing entities and trust are collectively referred to as the “Receivership Entities.”  

                                                 
1  Unless otherwise indicated, the information reported herein reflects the information in 
the Receiver’s possession as of November 30, 2011. 
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The Receiver was appointed on January 21, 2009.  By January 26, 2009, the Receiver 

established an informational website, www.nadelreceivership.com.  The Receiver has 

updated this website periodically and continues to update it with the Receiver’s most 

significant actions to date; important court filings in this proceeding; and other items that 

might be of interest to the public.  This Report, as well as all previous and subsequent 

reports, will be posted on the Receiver’s website.   

Overview of Significant Activities During this Reporting Period 

During the time covered by this Interim Report, the Receiver and his Professionals 

engaged in the following significant activities:   

 Continued to pursue litigation for (1) the recovery of false profits from investors 
(i.e., from “Profiteers”); (2) the recovery of distributions from Receivership 
Entities to Neil Moody, Donald and Joyce Rowe, and certain of their affiliated 
entities; (3) the recovery of other distributions, such as commissions, from other 
individuals and/or entities; and (4) the recovery of certain charitable contributions 
made with scheme proceeds;  
  Reached 14 settlements for a total sum of $1,838,631.76.  As of November 30, 
2011, the Receiver has reached agreements to settle with 135 Profiteers for a total 
amount of $19,523,449.53 (plus additional non-cash assets);  

  Engaged in intensive settlement negotiations with Goldman Sachs Execution & 
Clearing, L.P. (“GSEC”), which culminated in a settlement between the Receiver 
and GSEC after the end of this reporting period. The settlement provides, among 
other things, that GSEC will pay $9,850,000 to the Receiver and contemplates the 
entry of an order barring any claims against GSEC;  

  Maintained Receivership funds in appropriate accounts and certificates of deposit 
(“CDs”).  As of December 13, 2011 the total funds in all Receivership accounts, 
including CDs, are approximately $21,971,348.48;  

   Sold a condominium located at 774 North Jefferson Avenue in Sarasota, Florida 
for $55,000, resulting in net proceeds to the Receivership of approximately 
$48,347.79 after payment of commissions and other expenses associated with the 
sale.     
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 Sold a condominium in Oberlin, Ohio for $100,000, resulting in net proceeds to 
the Receivership of $98,383.30 after payment of expenses associated with the 
sale;  
  Conveyed a building located at 599 North Lime Avenue, Sarasota, Florida which 
had no equity and the remaining business assets of A Victorian Garden Florist, 
LLC which had no realizable value in exchange for the release of all claims 
against the Receivership, including a claim of over $1,160,000 against the 
Receivership estate and the elimination of over $600,000 in debt obligations;   

 
 Continued to operate ongoing businesses, and where possible, enhance the value 

of those businesses resulting in the generation of more than $351,787.93 in gross 
business income; 

  Generated $165,619.16 in interest/dividend income; $359,665.48 in business asset 
liquidation income; $2,424,777.56 in third-party litigation income; and 
$595,271.29 in other income; 

  Worked on recovering assets in the possession of Neil Moody; 
  Continued to pursue the Receiver’s malpractice action against Holland & Knight, 

LLP; the complaint seeks to recover as much as possible of the approximately 
$168 million of out-of-pocket losses suffered by investors; and  

  Continued work on the claims process, including the preparation of the Receiver’s 
Motion to (1) approve determination and priority of claims, (2) pool Receivership 
assets and liabilities, (3) approve plan of distribution, and (4) establish objection 
procedure which was filed on December 7, 2011 and includes the Receiver’s 
recommended determination and priority of each of the 504 claims submitted. 

 
The above activities are discussed in more detail in the pertinent sections of this 

Interim Report. 

BACKGROUND  

I.  Procedure and Chronology. 

Defendant Arthur Nadel (“Nadel”) was the Hedge Funds’ principal investment 

advisor and an officer and director of Scoop Management and sole managing member of 
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Scoop Capital.  On or about January 14, 2009, Nadel fled Sarasota County and disappeared 

for nearly two weeks.   

On January 21, 2009, the Commission filed a complaint in this Court charging the 

Defendants with violations of federal securities laws (the “Commission Proceeding”).  In 

this Proceeding, the Commission alleged that Nadel used the Investment Managers to 

defraud investors in the Hedge Funds from at least January 2008 forward by “massively” 

overstating investment returns and the value of fund assets to investors in these funds and 

issuing false account statements to investors.  The Commission also asserted that Nadel 

misappropriated investor funds by transferring $1.25 million from Viking IRA Fund and 

Valhalla Investment Partners to secret bank accounts.  The Court found the Commission 

demonstrated a prima facie case that the Defendants committed multiple violations of federal 

securities laws.   

On April 6, 2009, Nadel filed his answer and affirmative defenses, in which he denied 

nearly every allegation in the Complaint and set forth two affirmative defenses.  (Doc. 104.)  

Nadel also purported to set forth a “Counterclaim,” which the Court struck on the Receiver’s 

motion.  (Docs. 111, 112.)  On August 17, 2010, the Commission moved the Court to 

approve a consent judgment against Nadel and filed Nadel’s consent to the same. (Doc. 457.)  

On August 18, 2010, the Court entered a Judgment of Permanent Injunction and Other Relief 

against Nadel (“Judgment”).  (Doc. 460.)  The Judgment permanently enjoins Nadel from 

further violations of the antifraud provisions of the federal securities laws and orders Nadel 

to pay disgorgement of ill-gotten gains with prejudgment interest and a civil penalty in 

amounts to be determined by the Court upon the Commission’s motion. 
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On January 21, 2009, the same day the Commission filed its complaint, the Court 

entered an order appointing Burton W. Wiand as Receiver for the Investment Managers and 

Hedge Funds (the “Order Appointing Receiver”).  (See generally Order Appointing 

Receiver (Doc. 8).)  Between January 27, 2009, and August 9, 2010, on the Receiver’s 

motions, the Court entered orders expanding the scope of receivership to include additional 

entities as follows: 

January 27, 2009 (Doc. 17) Venice Jet Center, LLC 
Tradewind, LLC 

February 11, 2009 (Doc. 44) Laurel Mountain Preserve, LLC 
Laurel Preserve, LLC 
Marguerite J. Nadel Revocable Trust UAD 8/2/07 
Laurel Mountain Preserve Homeowner Association, Inc. 

March 9, 2009 (Doc. 68) Guy-Nadel Foundation, Inc. 

March 17, 2009 (Doc. 81) Lime Avenue Enterprises, LLC 
A Victorian Garden Florist, LLC 

July 15, 2009 (Doc. 153) Viking Oil & Gas, LLC 

August 10, 2009 (Doc. 172) 

August 9, 2010 (Doc. 454) 

Home Front Homes, LLC 

Traders Investment Club 

On June 3, 2009, January 19, 2010, and September 23, 2010, the Court entered orders 

Reappointing Receiver.  (Docs. 140, 316, 493.)  The January 21, 2009, June 3, 2009, January 

19, 2010, and September 23, 2010 Orders will be referred to collectively as the “Orders 

Appointing Receiver.”  Pursuant to the Orders Appointing Receiver, the Receiver has the 

duty and authority to: “administer and manage the business affairs, funds, assets, choses in 

action and any other property of the Defendants and Relief Defendants; marshal and 

safeguard all of the assets of the Defendants and Relief Defendants; and take whatever 
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actions are necessary for the protection of the investors.”  (Orders Appointing Receiver at 1-

2.) 

On January 27, 2009, Nadel surrendered to the FBI in Tampa, Florida.  Nadel was 

arrested and charged with two counts of securities fraud and wire fraud based on the 

fraudulent investment scheme discussed herein.  Nadel was transferred to the Metropolitan 

Correctional Center in New York, New York to await trial in the United States District Court 

for the Southern District of New York.  U.S. v. Nadel, Case No. 8:09-mj-01039 M.D. Fla. 

(Docs. 5, 6). 

On April 28, 2009, Nadel was indicted on six counts of securities fraud, one count of 

mail fraud, and eight counts of wire fraud.  On February 24, 2010, Nadel pled guilty to all 

counts in the indictment.  On October 21, 2010, Nadel was sentenced to 14 years in prison 

and assigned to the Butner Federal Correctional Complex near Raleigh, North Carolina.  

II.  The Receiver’s Role and Responsibilities. 

For a discussion of the Receiver’s role and responsibilities, please refer to the Ninth 

Interim Report and earlier Interim Reports. 

III.  Overview of Findings To Date. 

The Receiver has discovered that from 1999 through 2008, approximately $330 

million was raised from approximately 687 investors on behalf of one or more of the Hedge 

Funds by Nadel and his entities, Scoop Management and Scoop Capital; by the rest of the 

Fund  Managers; and by the Moodys through the offer and sale of securities in the form of 

interests in Hedge Funds as part of a single, continuous Ponzi scheme.  As discussed in prior 

Interim Reports, Nadel grossly overstated the trading results of the Hedge Funds.  Despite 
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significantly lower, and typically negative yields (i.e., trading losses), Nadel, the Moodys, 

and the Fund Managers falsely communicated to investors and potential investors, through 

monthly “statements,” Hedge Funds’ “Executive Summaries,” and other methods, that 

investments were generating positive returns and yielding between 10.97% and 55.12% per 

year.  For most years, they falsely represented the investments were generating returns 

between 20% and 30%. 

To perpetuate and perpetrate this scheme, Nadel caused the Hedge Funds to pay 

investors “trading gains” as reflected on their false monthly statements.  The funds used to 

pay these trading gains were not generated from trading activities; rather they were generated 

from new or existing investors.  Nadel further caused the Hedge Funds to pay tens of 

millions of dollars in fees.  Those fees were based on grossly inflated returns, and thus, were 

improperly and wrongfully paid.  The negative cash flow of the Hedge Funds made the 

eventual collapse of Nadel’s scheme inevitable. 

As mentioned above, on February 24, 2010, Nadel pled guilty to all counts in the 

indictment relating to this scheme and on October 21, 2010, was sentenced to 14 years in 

prison.  For a more detailed overview of the Receiver’s findings to date, please refer to the 

Ninth Interim Report.  While these conclusions may change as the receipt and review of 

pertinent documents is completed, the Receiver does not believe any changes would be 

material.   

Case 8:09-cv-00087-RAL-TBM   Document 685    Filed 12/15/11   Page 10 of 66 PageID 10454Case 1:09-cr-00433-JGK   Document 95-1    Filed 02/29/12   Page 10 of 75



 

 8 

ACTIONS TAKEN BY THE RECEIVER  

Since his appointment on January 21, 2009, the Receiver has taken a number of steps 

to fulfill his mandates under the Order Appointing Receiver, described in Section II, above.  

For additional efforts of the Receiver, please refer to prior Interim Reports.   

IV.  Securing the Receivership Estate. 

A. Taking Possession of Defendants’ Headquarters. 

On the day of his appointment, the Receiver took possession of the Receivership 

Entities’ offices at 1618 Main Street, Sarasota, FL 34236 (the “Office”).  Nadel used the 

Office as the headquarters for administering his control of the Investment Managers, Hedge 

Funds, and other Receivership Entities.  Among other things, the Receiver ended the Office’s 

lease and sold the office furniture and other items for $3,500.00.   

The Receiver removed documents, several servers, and other computer-related 

equipment from the premises that were used by Nadel and the entities he controlled.  The 

Receiver retained experienced forensic information technology experts with the firm E-

Hounds, Inc. (“E-Hounds”), to assist in securing and analyzing the electronic data on the 

computers.  E-Hounds personnel have possession of the equipment, have secured the data, 

and are well underway in their forensic analysis.   

B. Securing Receivership Funds. 

At the outset of the Receivership, approximately $556,758.33 in cash and cash 

equivalents in financial accounts titled in the name of the Hedge Funds and Investment 

Managers were identified and frozen pursuant to the Nadel TRO and the Preliminary 

Injunction.  In addition, the Receivership recovered approximately $629,750.47 in additional 
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cash and cash equivalents from financial accounts titled in the name of other Receivership 

Entities at the time those entities were brought into receivership.  Thus, total cash at the 

inception of the Receivership and as the Receivership was expanded to include each 

additional Receivership Entity was approximately $1,186,508.80.2 

During the time covered by this Interim Report, Receivership funds were held at (1) 

Northern Trust Bank, N.A. in four CDs with a yield of 1.25%;3 (2) Bay Cities Bank in six 

CDs, a non-interest bearing operating account, and a variable interest rate money market 

account; and (3) Whitney Bank in a variable rate money market account.  As of December 

13, 2011, the total funds in all Receivership accounts, including CDs, are approximately 

$21,971,348.48.  The Receiver continues to review the appropriate action to take with respect 

to Receivership funds in light of the current state of the economy and financial institutions.  

If appropriate and in the best interests of the Receivership, he will move the funds into other 

interest-bearing accounts and/or revenue-generating investments. 

C. Locating Additional Funds. 

One of the Receiver’s highest priorities is to locate and recover any additional funds 

that were in Nadel or the Receivership Entities custody at the time of the scheme.  The 

Receiver has retained a forensic accounting firm to assist in tracing funds.  As discussed in 

                                                 
2  This amount does not include any sum for non-cash or non-cash equivalent assets the 
Receiver has recovered.  For a discussion of these assets, please refer to Section V, below. 
 
3   These CDs were liquidated on July 15, 2011, and the funds were deposited in the 
Receiver’s Whitney Bank money market account. 
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Section V below, the Receiver’s investigation revealed that significant sums were used to 

purchase or fund other entities.   

1. Recovery of Tax Refunds 

The Receiver has sought to obtain tax refunds owed to certain insiders based upon 

taxes paid in prior years on nonexistent trading profits, periodic taxes paid on anticipated 

income that was never earned, and/or overpayment of taxes as a result of loss of investment.  

As a result of these efforts, the Receiver has recovered a total sum of $1,394,214.12 in tax 

refunds from Form 1045 Applications for Tentative Refund (“Form 1045”) for carryback 

losses on behalf Chris Moody, Neil Moody, and Sharon Moody.  The Receiver also 

submitted a Form 1045 for Marguerite Nadel, but has not received any tax refund for her yet.  

The Receiver intends to file a Form 1045 on behalf of Arthur Nadel seeking the return of 

approximately $1,183,525.00.  The Receiver also recovered two tax refund checks totaling 

$1,261,359.33 from Mrs. Nadel as a result of improperly filed documents with the IRS on 

behalf of a Receivership Entity.  Including these two refund checks, the total amount the 

Receiver has recovered from federal tax refunds to insiders is $2,655,573.45.  For more 

detailed information regarding the Receiver’s efforts to recover these tax refunds, please 

refer to the Ninth Interim Report.  

The Receiver will continue to diligently investigate the existence of any additional 

funds and will inform the Court and investors if any are located. 

D. Receivership Accounting Report. 

Attached as Exhibit A  to this Interim Report is a cash accounting report showing the 

amount of money on hand as of May 1, 2011 less operating expenses plus revenue through 
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August 31, 2011.  Attached as Exhibit B  to this Interim Report is a cash accounting report 

showing the amount of money on hand as of September 1, 2011 less operating expenses plus 

revenue through November 30, 2011.  These cash accounting reports do not reflect non-cash 

or cash-equivalent assets.  Thus, the value of all property discussed in Section V below is not 

included in the accounting reports.  From May 1, 2011, through November 30, 2011, the 

Receiver received $351,787.93 in business income from ongoing operations of some 

Receivership Entities;4 $165,619.16 in interest/dividend income; $359,665.48 in business 

asset liquidation; $2,424,777.56 in third-party litigation income; and $595,271.29 in other 

income.5 (Exs. A and B.). 

Since the inception of the Receivership through November 30, 2011, the Receiver 

received $3,949,854.26 in business income from ongoing operations of some Receivership 

Entities; $2,066,501.32 in cash and securities; $630,586.43 in interest/dividend income; 

$3,404,976.23 in business asset liquidation; $120,000.00 in personal asset liquidation; 

$17,192,212.47 in third-party litigation income; and $3,721,725.10 in other income.6 

E. Obtaining Information from Third Parties. 

Since obtaining control of the Receivership Entities, the Receiver and his 

professionals have had discussions – including continuing discussions – with a significant 

                                                 
4  As discussed in Section V.A below, much of the entities’ business income is derived 
from rental payments.  
 
5  The “other income” includes: $591,663.85 from the sale of jewelry, $3,594.01 
received from an IRS refund check for the Venice Jet Center, and $13.43 received from a 
Goldman Sachs account in the name of Carlin Equities. 
 
6   The income numbers provided in this and the foregoing paragraph are gross figures 
and do not include any offset for business operations costs or any other expenses. 
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number of people associated with Nadel and/or the Receivership Entities.  Further, on 

September 9, 2010, the Receiver deposed Peg Nadel and on February 4, 2011, the Receiver 

deposed Joyce Rowe.  

The Receiver and his professionals have also reviewed documents located in the 

Office; documents obtained from the accountant for several Receivership Entities; 

information stored on the Receivership Entities’ computer network; documents obtained 

from other businesses controlled by Nadel; documents obtained from financial institutions 

and other third parties, including Donald H. Rowe (“Rowe”) and lawyers and others who 

assisted Nadel’s businesses with their transactions; and information available in the public 

record. 

V. Asset Analysis and Recovery. 

A. Expansion of Receivership to Include Additional Entities. 

As a result of the review of these records and of the discussions noted above, the 

Receiver sought and successfully obtained the expansion of the Receivership to include: 

Venice Jet Center, LLC; Tradewind, LLC; Laurel Mountain Preserve, LLC; Laurel Preserve, 

LLC; Laurel Mountain Preserve Homeowners Association, Inc.; the Marguerite J. Nadel 

Revocable Trust UAD 8/2/07; the Guy-Nadel Foundation, Inc.; Lime Avenue Enterprises, 

LLC; A Victorian Garden Florist, LLC; Viking Oil & Gas, LLC; Home Front Homes, LLC; 

and Traders Investment Club.  Along with Summer Place Development Corporation, these 
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entities will hereinafter be referred to collectively as the “Additional Entities .”7  The 

Receiver’s investigation revealed that the Additional Entities were purchased and/or funded 

with money derived from Nadel’s fraudulent investment scheme. 

The following discussion of the Additional Entities includes a description of assets 

the Receiver has acquired as a result of the businesses’ inclusion in the Receivership; known 

encumbrances related to those assets; and actions taken by the Receiver with respect to those 

assets.  Where possible the Receiver has included estimated values of these assets.  However, 

given the state of the U.S. economy at the time of this Report and the possibility for 

additional information not yet uncovered by the Receiver, it is important to note that any 

such estimations, valuations or appraisals are subject to change.  Due to the poor state of the 

real estate markets, the estimates provided may differ markedly from the actual amounts 

realized upon the selling of any real property. 

1. Venice Jet Center, LLC. 

Venice Jet Center, LLC (“VJC”), is a Florida limited liability company formed in 

April 2006.  Nadel was its managing member and registered agent, and its principal address 

was the Office.  The assets of VJC were purchased with proceeds of Nadel’s scheme, and 

over time additional proceeds of the scheme were transferred to VJC. 

On January 27, 2009, the Court expanded the Receivership to include VJC.  VJC was 

a fully operating fixed-base operator that included a flight school, fueling service, hangar 

rentals, and a café.  On January 20, 2010, the Court approved the sale of the VJC’s assets and 

                                                 
7  The Receiver gained control of Summer Place Development Corporation by virtue of 
Scoop Capital’s ownership interest in that entity.  However, for various reasons, a formal 
order expanding the Receivership to include this entity has not been sought. 
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an agreement with Northern Trust (Motion, Doc. 254; Order, Doc. 321.)  In pertinent part, 

VJC’s assets were sold to Tristate Aviation Group of Florida LLC for (1) $300,000 cash at 

closing; (2) a $250,000 unsecured promissory note payable over a term of three years; (3) 

resolution of a $1,960,169 loan with Northern Trust; and (4) assumption of prosecution of the 

Part 16 Complaint subject to an offset of the note obligations to the Receiver for up to 

$50,000 for expenses and costs actually incurred in connection with efforts to resolve all 

disputes with the City of Venice, including the Part 16 Complaint.  For more information, 

please refer to prior Interim Reports. 

2. Tradewind, LLC. 

Tradewind, LLC (“Tradewind”) was formed in Delaware in January 2004 and 

registered for the first time in Florida in March 2008.  Nadel was Tradewind’s managing 

member and registered agent, and its principal address was the Office.  Tradewind owned 

and controlled five planes and one helicopter and owns 31 hangars at the Newnan-Coweta 

County Airport in Georgia (the “Georgia Hangars”).  The Receiver’s investigation revealed 

that Tradewind was funded with money from Nadel’s scheme.  Tradewind is a fully 

operating business with potential to generate assets for the Receivership estate. 

On January 27, 2009, the Court expanded the Receivership to include Tradewind.  

Since the Receiver’s appointment as Receiver of Tradewind, he has taken control of it and is 

continuing to operate the business.  Tradewind collects approximately $20,000 in monthly 

rent and incurs varying monthly expenses, which include land rent, loan payments, and 

various utilities.  The Receiver is entertaining offers to purchase this business or any of its 

assets. 
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The Receiver has possession and control of the Georgia Hangars, which have one 

known encumbrance: a loan with the Bank of Coweta with a remaining balance of 

approximately $891,628.04 (as of November 25, 2011) and monthly payments of $8,055.  

There is also monthly rent of $3,079.89 due to the Newnan Coweta Aviation Authority.  The 

Receiver has been making these monthly payments as he believes they are in the best interest 

of the Receivership.  The Receiver has received offers to purchase the Georgia Hangars.  The 

offers, however, were below what the Receiver believes to be the fair market value of the 

Hangars. 

The Receiver also acquired possession and control of the five planes and helicopter. 

The Receiver sold four of these aircraft for a total of $301,500 and returned the remaining 

two in exchange for cancellation of outstanding debts on those aircraft.  For more 

information regarding the various aircraft and their respective Court-approved dispositions, 

please refer to prior Interim Reports.  

3. Laurel Mountain Preserve, LLC; Laurel Preserve, LLC; and 
Laurel Mountain Preserve Homeowners Association, Inc. 

Laurel Mountain Preserve, LLC (“Laurel Mountain ”), was formed in Florida in 

December 2003.  Nadel was Laurel Mountain’s manager and member, and its principal 

address was the Office.  Laurel Mountain was “withdrawn” as a limited liability company in 

January 2006.   

Laurel Preserve, LLC (“Laurel Preserve”), was formed as a North Carolina limited 

liability company in February 2006.  Nadel was Laurel Preserve’s registered agent and 

manager, and its principal address was the Office.  The Laurel Mountain Preserve 

Homeowners Association, Inc. (the “HOA ”), is a North Carolina non-profit corporation 
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formed in March 2006.  Nadel was the HOA’s registered agent, and its principal address was 

the Fairview, North Carolina home.  Documentation reviewed and information obtained by 

the Receiver shows that Laurel Preserve holds title to approximately 420 acres near 

Asheville, North Carolina in Buncombe and McDowell counties, intended for development 

of home-sites (the “Laurel Mountain Property ”).     

On February 11, 2009, the Court expanded the Receivership to include Laurel 

Mountain, Laurel Preserve, and the HOA.  Since the Receiver’s appointment as Receiver of 

these entities, he has taken control of them and is working on marketing for sale the Laurel 

Mountain Property.  This property currently does not generate any income.  The Laurel 

Mountain Property encompasses 29 lots, including 23 estate-sized and 6 cottage-sized lots.  

There is also a cabin home on this property that, according to the Buncombe County Property 

Appraiser, is valued at $319,800.  The Laurel Mountain Property’s infrastructure is fully 

developed:  infrastructure and utilities are currently in place and are fully functional.  

The Laurel Mountain Property has two known encumbrances.  The first encumbrance 

is a $360,157.37 loan from BB&T Bank.  The second encumbrance is a $1,900,000 interest 

only loan from Wachovia Bank.  There is a monthly payment of $5,149.66 due on this latter 

loan and the Receiver presently is not making the loan payments.   

At the time the Receiver recovered the Laurel Mountain Property it also had a third 

encumbrance.  The third encumbrance was an easement of approximately 169 acres of the 

Laurel Mountain Property, which was granted to a land conservancy in 2005 (the 

“Easement”).  The Receiver instituted an ancillary civil proceeding against the Carolina 

Mountain Land Conservancy (“the Conservancy”) to extinguish the Easement on December 
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1, 2009.  Burton W. Wiand, as Receiver v. Carolina Mountain Land Conservancy, M.D. Fla. 

Case No. 8:09-cv-2443-T-27TBM (“Conservancy Action”).  On April 1, 2011, the Receiver 

filed a motion to approve a settlement with the Conservancy.  (Doc. 614.)  In pertinent part, 

the settlement provided that the Receiver dismiss the Conservancy Action in consideration of 

the Conservancy (1) returning the unused donations in the amount of $10,115 and (2) 

agreeing to obtain an order vacating the Easement.  The Court granted this motion in its 

entirety on April 4, 2011 (Doc. 615) and an order vacating the Easement was entered on May 

24, 2011 (Conservancy Action Doc. 28).     

For more information regarding the Laurel Mountain Property, please visit 

http://www.laurelmountainpreserve.com.  Parties interested in purchasing this property 

should contact the Receiver directly. 

4. Marguerite J. Nadel Revocable Trust UAD 8/2/2007. 

 The Marguerite J. Nadel Revocable Trust Under Agreement Dated 8/2/2007 (the 

“Trust ”) was created on August 2, 2007.  The Receiver’s investigation revealed that the 

Trust was funded entirely with proceeds of Nadel’s scheme through (1) a transfer of 

$500,000 from Scoop Management in August 2007 and (2) a transfer of $150,000 from 

Scoop Capital on the day before Nadel fled.  On February 11, 2009, the Court expanded the 

Receivership to include the Trust.  The Receiver took control of the Trust’s bank account and 

used the funds for Receivership costs and expenses. 

5. Guy-Nadel Foundation, Inc. 

The Guy-Nadel Foundation, Inc. (the “Foundation”), is a Florida non-profit 

corporation Nadel formed in December 2003 for “charitable, educational and scientific 
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purposes.”  The Foundation was funded with proceeds of Nadel’s scheme.  On March 9, 

2009, the Court expanded the Receivership to include the Foundation.  Since the Receiver’s 

appointment as Receiver of the Foundation, he has taken control of it and is working on 

marketing the real property owned by the Foundation.     

The Receiver has discovered that from 2000 through 2008, the Foundation made a 

total of approximately $2,484,589 in contributions from scheme proceeds to various non-

profit organizations and charities.  The Receiver has focused his attention on the charitable 

organizations that received the most contributions.  As discussed in Section V.E.4, the 

Receiver sought to obtain tolling agreements from all charitable organizations so he could 

contemplate the appropriate action to take regarding these significant disbursements.  Three 

charities did not provide such agreements, thus the Receiver had no recourse but to initiate 

actions against them.  Further, one of the tolling agreements expired and the charity refused 

to extend the agreement.  Accordingly, the Receiver had no choice but to initiate an action 

against this charity as well.  (See discussion of litigation at Section V.E.4 below.)   

The Receiver has pursued settlement negotiations with the charitable organizations 

with tolling agreements with little success.  The Receiver has mediated with two such 

organizations and was unable to reach an accord.  At this time, the Receiver plans to proceed 

with filing complaints against these organizations. 

North Carolina Parcels 

The Receiver has possession and control of approximately eight lots that are 

essentially adjacent to each other and to the Laurel Mountain Property.  The lots appear to 

have been purchased by Laurel Mountain and the Nadels as part of the same general 
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transaction in which Laurel Mountain purchased the Laurel Mountain Property.  In 

December 2003 and December 2004, Laurel Mountain and Nadel and his wife deeded these 

lots to the Foundation.  The Receiver is currently marketing this property with the Laurel 

Mountain Property.  Parties interested in purchasing this property should contact the 

Receiver directly. 

Thomasville, Georgia Parcels 

Additionally, the Receiver has possession and control of two small parcels of 

unimproved land in Thomasville, Georgia (this land is separate from the Thomasville 

Property discussed in Section V.B.1, below) owned by the Foundation.  According to the 

Thomas County Board of Tax Assessors, the first lot (located on North Stevens Street) has a 

2010 tax valuation of $34,745, and the second lot (located on Church Street) has a 2010 tax 

valuation of $4,276.  Parties interested in purchasing these parcels should contact the 

Receiver directly.  

6. Lime Avenue Enterprises, LLC, and A Victorian Garden Florist, 
LLC. 

Lime Avenue Enterprises, LLC (“Lime”) was formed in Florida in August 2006. 

Nadel was a managing member of Lime.  Lime owned a building located at 599 North Lime 

Avenue, Sarasota, Florida 34237 (the “Lime Building ”).  Lime purchased the Lime Building 

in August 2006.  Public records and other information reviewed by the Receiver indicate that 

Lime was formed by Nadel and Mrs. Nadel (who also was a manager of Lime) for the 

purpose of purchasing the Lime Building.  The Lime Building houses a flower shop, which 

was owned by A Victorian Garden Florist, LLC (the “Florist ”), which was formed in Florida 
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in April 2005.  The Receiver’s investigation revealed that Lime and the Florist were funded 

with proceeds from Nadel’s scheme. 

On March 17, 2009, the Court expanded the Receivership to include Lime and the 

Florist.  The Receiver had possession and control of the Lime Building.  The Lime Building 

had one known encumbrance: a mortgage owed to the individuals who sold the building to 

Lime (Ron Carter and James Neal) on which the balance was approximately $600,000.  The 

Receiver also took control of the business and determined that ownership of the Florist was 

not in the best interest of the Receivership.  The Florist did not have sufficient revenue to 

cover its expenses.   

Neither the Lime Building nor the Florist was generating any income for the 

Receivership.  Further, it appeared that the market value of the Lime Building was less than 

the amount of its encumbrance.  Accordingly, the Receiver determined that it was in the best 

interests of the Receivership estate to convey the Lime Building and the Florist’s remaining 

business assets to Messrs. Carter and Neal (“Carter and Neal”) in exchange for the release 

of all claims against the Receivership estate.  In short, the Receiver believed that this 

conveyance was in the best interests of the Receivership because: (1) the Receiver does not 

believe there was any equity in this property; (2) the remaining business assets of the Florist 

had no realizable value; (3) the conveyance would eliminate over $600,000 in debt 

obligations and a claim of over $1,160,000 against the Receivership estate; and (4) it would 

save the Receivership the ongoing costs of maintaining the Lime Building.   
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On May 25, 2011, the Receiver filed his motion to convey the Lime Building and the 

Florist’s remaining business assets to Carter and Neal (Doc. 631).  The Court granted the 

Receiver’s motion in its entirety on May 26, 2011 (Doc. 633).  

The Receiver also took possession and control of two vans owned by Lime:  a 1999 

Ford van and a 2003 Dodge van.  The Receiver sold these vans for $500 and $2,000, 

respectively. 

7. Viking Oil & Gas, LLC. 

Viking Oil & Gas, LLC (“Viking Oil ”) is a Florida limited liability company formed 

in January 2006 by the Moodys to make personal investments in an oil and gas venture.  Its 

principal address was the Office.  The Receiver’s investigation revealed that Viking Oil was 

funded with proceeds from Nadel’s scheme.  The funds invested in Viking Oil were used to 

purchase an investment interest in Quest Energy Management Group, Inc. (“Quest EMG”).  

Between February 2006 and April 2007, through Viking Oil, the Moodys invested $4 million 

to fund a working interest in Quest EMG. 

As discussed in Section V.C.4, below, the Receiver also has possession of a 

promissory note from Quest EMG and two individuals to Valhalla Investment Partners in the 

amount of $1,100,000.  On July 15, 2009, the Court expanded the Receivership to include 

Viking Oil.  Since the Receiver’s appointment as Receiver of this entity, he has taken control 

of it and is determining the most prudent course of action to take with respect to the working 

interest in Quest EMG.  An examination of this venture has caused the Receiver to question 

the viability and value of this investment.  The Receiver hired a forensic accountant, Otto L. 

Wheeler, CPA/ABV, to assist with further examination of Quest EMG and the 
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Receivership’s interest therein.  Mr. Wheeler identified various issues that were the subject 

of further inquiry.  While pursuing those issues, the parties had reached an agreement to 

resolve this matter, however Quest failed to make the required settlement payment timely and 

so the agreement expired on its own terms.  The Receiver has made a demand for repayment 

of the loan and Quest has failed to meet that demand. The Receiver will therefore proceed 

with collection efforts.     

8. Home Front Homes, LLC. 

Home Front Homes, LLC (“Home Front Homes”), is a Florida limited liability 

company that was formed in 2006.  Nadel was the sole managing member of Home Front 

Homes, and Scoop Capital owned a majority membership interest in it.  Home Front Homes 

was engaged in the business of manufacturing, marketing, and selling energy-efficient 

homes.  Home Front Homes was an operating business until September 2009.  On August 10, 

2009, the Court expanded the Receivership to include Home Front Homes.  (Doc. 170.)   

On January 6, 2010, the Court granted the Receiver’s motion to sell certain of Home 

Front Homes’ assets and approve an agreement with M&I Bank in its entirety.  (See Jan. 6, 

2010, Order, Doc. 293; Motion, Doc. 291.)  In salient part, (1) South American Development 

Corporation (“SADC”) agreed to purchase certain assets for $250,000, with $150,000 to be 

paid at closing and a zero interest promissory note secured by the assets due December 18, 

2010 for the $100,000 balance and (2) M&I agreed to waive over $3,000,000 in debt 

obligations and forego any deficiency claims against the Receivership estate in exchange for 

65% of the cash and note proceeds after $12,000 has first been paid to the Receiver for 
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expenses incurred.  As a result of this agreement, the Receiver realized over $95,000 from 

the sale of Home Front Homes’ assets and alleviated over $3,000,000 of debt obligations.8   

After the sale of certain of Home Front Homes’ assets, Home Front Homes continued 

to own a parcel of real property located at 512 Paul Morris Drive, Englewood, Florida 34223, 

Lot 81 of the Morris Industrial Park.  The Receiver determined that it was in the best interests 

of the Receivership to convey this property to William Bishop, as Trustee of the William F. 

Bishop Revocable Trust in exchange for the release of all claims against the Receivership 

estate.  For more information regarding Home Front Homes and related litigation, please 

refer to prior Interim Reports. 

9. Summer Place Development Corporation. 

Summer Place Development Corporation (“Summer Place”) is a Florida company 

that was formed in 2005.  The Receiver has not sought a formal order expanding the 

Receivership to include Summer Place.  However, Nadel purchased 50% of the holdings in 

Summer Place with a $200,000 investment in Home Front Homes and payment of $50,000 to 

the co-managing member’s investment company.  Nadel became a managing member of 

Summer Place, and Scoop Capital owns a fifty-percent interest in Summer Place.  By virtue 

of this fifty-percent interest, the Receiver has not assumed full control over Summer Place 

but is working with the other managing member and fifty-percent owner in directing the 

operation of Summer Place for the benefit of the Receivership estate. 

                                                 
8  The Receiver sold, or otherwise disposed of several assets that were not included in 
the asset purchase agreement discussed above for a total amount of $7,600.  These assets 
included a pick-up truck, two small free standing storage structures, and a telephone system.   
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Summer Place is an operating business and owns a 6-acre parcel in Bradenton, 

Florida.  The owners originally intended to build thirty affordable home sites on this 

property.   However, due to the decline in the market for affordable housing, no development 

has taken place.  Taxes on the property are approximately $3,000 a year.  The Receiver 

intends to sell Scoop Capital’s equity interest in this entity in a manner most beneficial to the 

Receivership estate.  Parties interested in marketing or purchasing Scoop Capital’s interest in 

this business should contact the Receiver directly. 

10. Traders Investment Club. 

Traders was a Florida partnership formed in December 1998 to operate as a purported 

“investment club.”  Nadel controlled Traders and purported to buy and sell securities on its 

behalf in an effort to generate trading profits.  Records in the Receiver’s possession show that 

Traders was in existence until December 2005.  During its existence, Traders had 

approximately 35 different investors many of whom were also simultaneously investors in 

the Hedge Funds. Aside from raising money for Traders from investors, the Receiver’s 

investigation revealed that Nadel funded Traders with unlawful transfers from the Hedge 

Funds. 

Nadel purported to close Traders in 2005 by distributing supposed “principal and 

trading gains” directly to investors or to the Hedge Funds as purported “roll-overs” into the 

pertinent investors’ Hedge Fund “accounts.”  Further, representations Nadel made to 

Traders’ investors regarding investment performance were grossly overstated.  Because of 

the commingling of funds between Traders and the Receivership Entities and the fraud 

perpetrated by Nadel through his control of all of these entities, the Receiver sought the 
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expansion of the Receivership to include Traders.  (See Motion to Expand Receivership to 

Include Traders, Aug. 9, 2010, Doc. 453.)  On August 9, 2010, the Court expanded the 

Receivership to include Traders (Doc. 454).     

B. Recovery of Real Property. 

In addition to the assets discussed in conjunction with the expansion of the 

Receivership in Section V.A, the Receiver has also recovered a number of other assets, most 

of which continue to be valued, assessed, and otherwise analyzed for liquidation, disposition, 

or other action.  Again, given the state of the U.S. economy at the time of submission of this 

Report, the Receiver emphasizes that any estimates, appraisals, or valuations are subject to 

change because of market forces.  In particular, due to the poor state of the real estate 

markets, the estimates provided in this section may be significantly different from the 

amounts realized upon selling such real property. 

1. Thomasville, Georgia. 

The Receiver obtained possession and control of approximately 14 acres in 

Thomasville, Georgia (the “Thomasville Property”) which encompassed 45 lots, 44 of 

which were undeveloped.  The Thomasville Property was purchased on January 5, 2007 for 

$285,000 with proceeds from Nadel’s scheme.  The Thomasville Property was heavily 

encumbered with debt in excess of $759,000 owed to Thomasville National Bank (“TNB”) 

as of February 23, 2010.  

The Receiver was able to sell the Thomasville Property for $725,000 which he 

believed fairly represented the market value of the property.  Because the purchase price was 

insufficient to satisfy the outstanding liens on the property, the Receiver reached an 
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agreement with TNB wherein TNB agreed to accept the purchase price less commissions in 

exchange for the full settlement of all amounts owed under the loans and the waiver of all 

claims against the Receivership estate.  On February 26, 2010, the Court approved the sale of 

the Thomasville Property and Agreement with TNB as provided in the motion submitted by 

the Receiver.  (Motion, Doc. 350; Order, Doc. 352.)  The Receiver believes that the 

disposition of the property as described above was in the best interests of the Receivership.  

For more information regarding the Thomasville Property and the terms of its sale, please 

refer to prior Interim Reports. 

2. Grady County, Georgia. 

The Receiver was in possession of approximately 33 acres of undeveloped land 

owned by Scoop Capital in Grady County, Georgia (the “Grady Property”).  According to 

Grady County public records, the land value of the Grady Property in 2010 was $151,125.  

On April 25, 2011, the Receiver filed an unopposed motion to approve the sale of the Grady 

Property (Doc. 619).  The Court granted the motion in its entirety on April 25, 2011 (Doc. 

620).  In pertinent part, the Order approved the sale of the Grady Property for $135,000.  The 

purchaser provided the Receiver with $1,000 in earnest money and paid the balance of the 

purchase price at closing, which occurred on May 3, 2011.  The Receivership estate netted 

approximately $123,717.84 from the sale of the property after payment of commissions and 

other expenses associated with the sale.  The Receiver believes that this sale was in the best 

interest of the Receivership and that the purchase price represents the fair market value for 

the Grady Property.  
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3. Graham, North Carolina. 

The Receiver has possession and control of a building located at 841 South Main 

Street, Graham, North Carolina 27253 (the “Rite-Aid Building ”).  This building was 

purchased for $5,310,000 and is currently being leased to a Rite-Aid Pharmacy for 

$33,073.08 per month.  The Rite-Aid Building has one known encumbrance: a $2,655,000 

interest-only loan with Wachovia Bank, which matured in June 2009.  The Receiver paid 

interest on this loan through October 2009.  He currently is not making any payments on this 

loan.  The Receiver has received interest in the purchase of the Rite-Aid Building.  Parties 

interested in purchasing the Rite-Aid Building should contact: 

Jim Hamilton, Director 
Holliday Fenoglio Fowler, L.P. 
3414 Peachtree Road NE, Suite 736 
Atlanta, GA 30326 
Telephone:  (404) 942-2212 
Fax: (404) 942-2181 
Email: jhamilton@hfflp.com 

  

 
4. Raleigh, North Carolina. 

The Receiver has possession and control of a building located at 4905 Waters Edge, 

Raleigh, North Carolina 27060 (the “Waters Edge Building”).  This building was purchased 

for $1,900,000 and was leased to Electronic Data Systems (“EDS”), a technology services 

provider, for $29,688.54 per month.  EDS’ lease term ended January 2010 and EDS did not 

renew its lease.  The Receiver is working on reletting this property.  The Waters Edge 

Building has no known encumbrances.  Parties interested in purchasing or leasing the Waters 

Edge Building should contact the Receiver directly. 
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5. Tupelo, Mississippi. 

The Receiver had possession and control of a building located at 2433 West Main 

Street, Tupelo, Mississippi 38801 (the “Starbucks Building”).  This building was purchased 

for $941,000 and was being leased to Starbucks (Store #8809) for $6,279.19 per month.  The 

Starbucks Building had no known encumbrances.  On February 18, 2011, the Receiver filed 

an unopposed motion to approve the sale of the Starbucks Building (Doc. 599).  The Court 

granted the motion in its entirety on February 22, 2011 (Doc. 601).  In pertinent part, the 

Order approved the sale of the Starbucks Building for an all-cash offer of $715,000.  The 

purchaser provided the Receiver with $25,000 in earnest money and paid the balance of the 

purchase price at closing, which occurred on February 24, 2011.  The Receivership estate 

netted approximately $651,216 from the sale of the property after payment of commissions 

and other expenses associated with the sale.  The Receiver believes that this sale was in the 

best interest of the Receivership and that the purchase price represented the fair market value 

for the Starbucks Building.  

6. Newnan, Georgia. 

The Receiver had possession and control of a gas station located at 5 McCollum 

Station, Newnan, Georgia 30265 (the “Newnan Property”).  This property was purchased 

on January 20, 2006 for $2,450,000 and had no encumbrances.  The Newnan Property 

consists of approximately two acres of land and a 3,500 square-foot building.   

The sale of the Newnan Property was completed on August 5, 2010.  In total, the 

Receivership received proceeds of $1,750,000 from the sale of the Newnan Property.  Prior 

to the sale of this property, the Receiver received opinions from real estate professionals in 
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the area that the property was valued between $1.2 million and $1.4 million.  For more 

information regarding the sale of the Newnan Property, please refer to prior Interim Reports.   

7. Fairview, North Carolina. 

On March 30, 2009, the Court granted the Receiver’s motion (Doc. 98) for possession 

of property located in Fairview, North Carolina (the “Fairview Property”).  (Doc. 100.)  

Nadel and his wife purchased the Fairview Property for $335,000 on June 14, 2004.  The 

Fairview Property was a secondary residence of the Nadels and is located in the mountains of 

North Carolina.  The Fairview Property has one known encumbrance: a loan with BB&T 

Bank on which there is a remaining principal balance of approximately $248,941.73.  The 

Receiver received two offers for the purchase of the Fairview Property.  One offer was below 

what the Receiver believed to be the fair market value of the property.  The Receiver 

negotiated with the other prospective buyer; however, the buyer was unable to obtain 

financing.  The Receiver retained $2,000 from funds put in escrow by this prospective buyer.  

Parties interested in purchasing the Fairview Property should contact: 

The Armour Team 
Mike and Nona Armour 
Keller Williams Professionals 
86 Asheland Avenue 
Asheville, NC 28801 
Mike Armour: (828) 771-2342 
Nona Armour: (828) 771-2336 
http://armourteam.homesandland.com, listing ID #13704540  

8. Sarasota, Florida (Fruitville Road). 

On July 8, 2009, the Court granted the Receiver’s motion (Doc. 146) for possession 

of property located at 15576 Fruitville Road in Sarasota, Florida (the “Fruitville Property ”).  

(Doc. 148.)  To purchase the property, Nadel paid a $5,000 deposit on March 5, 2003, and 
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$201,163.93 at closing.  The Fruitville Property is residential property that was purchased in 

the names of Nadel and Mrs. Nadel, was deeded to their trusts, and was rented to third 

parties.  Presently, the tenant pays a monthly rent of $500.  The Fruitville Property has one 

known encumbrance: a loan with Northern Trust on which there is a remaining principal 

balance of approximately $173,929.23.   

Parties interested in purchasing the Fruitville Property should contact: 

 Sharon Chiodi 
 Sotheby’s International Realty 
 50 Central Avenue, Suite 110 
 Sarasota, Florida 
 Phone:  (941) 364-4000 
 Fax:  (941) 364-9494 
 Email:  sharon.chiodi@sothebyrealty.com 

 

 
9. Oberlin, Ohio. 

The Receiver had title to a condominium in Oberlin, Ohio (the “Oberlin Property ”).  

The Oberlin Property was purchased on or about September 23, 2003, with the funds of Intex 

Trading Corp. (“Intex”)9 and was originally titled in Nadel’s name.  There were no known 

encumbrances on the Oberlin Property.  On September 2, 2011, the Receiver filed an 

unopposed motion to approve the sale of the Oberlin Property (Doc. 650).  The Court granted 

the motion in its entirety on September 6, 2011 (Doc. 651).  In pertinent part, the Order 

approved the sale of the Oberlin Property for $100,000 less pro-rated real estate taxes for 

2011 up to the date of the closing.  The purchaser provided the Receiver with $1,000 in 

                                                 
9   Nadel created Intex and at all times was its sole director and officer.  Intex was the 
General Partner of Scoop Investments, Ltd., which is the predecessor of Victory Fund.  On 
November 27, 2002, Scoop Investments, Ltd. was renamed Victory Fund, Ltd.  On 
December 20, 2002, Intex was replaced by Receivership Entity, Scoop Capital, as Victory 
Fund’s general partner. 
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earnest money and paid the balance of the purchase price at closing, which occurred on 

September 12, 2011.  The Receivership estate netted approximately $98,383.30 from the sale 

of the property after payment of pro-rated real estate taxes.  The Receiver believes this sale 

was in the best interest of the Receivership and that the purchase price represented the fair 

market value of the Oberlin Property. 

10. Sarasota, Florida (La Bellasara). 

On January 28, 2010, the Court granted the Receiver’s motion (Doc. 324) for 

possession of property located at 464 Golden Gate Point, Unit 703, Sarasota, Florida (the 

“Bellasara Property”).  (Doc. 327.)  The Bellasara Property is a residential condominium 

unit in a building called La Bellasara.  (Doc. 100.)  On or about May 23, 2006, Neil Moody 

as Trustee of the Neil V. Moody Revocable Trust dated February 9, 1995 purchased the 

Bellasara Property for $2,160,000.  The Bellasara Property was Neil Moody’s primary 

Florida residence.  The Bellasara Property has two known encumbrances: a primary 

mortgage loan from MSC Mortgage, LLC in the amount of $956,000 and a home equity line 

of credit from Wells Fargo Bank N.A. with an initial balance of $880,000, both of which 

were obtained by Neil Moody on or about the date of the closing of the purchase of the 

Bellasara Property.  The Bellasara Property is currently subject to a foreclosure proceeding in 

the Twelfth Circuit in and for Sarasota County, Florida.  The Receiver has notified all parties 

in the pending foreclosure to effectively stop the proceeding and has undertaken to market 

the property and negotiate with the lenders in an effort to generate money for the 

Receivership estate.  Parties interested in purchasing the Bellasara Property should contact: 

Sharon Chiodi 
Sotheby’s International Realty 
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50 Central Avenue, Suite 110 
Sarasota, Florida 
Phone:  (941) 364-4000 
Fax:  (941) 364-9494 
Email: sharon.chiodi@sothebyrealty.com 

11. Evergreen, Colorado. 

The Receiver has possession and control of property located at 30393 Upper Bear 

Creek Road, Evergreen, Colorado (“Evergreen Property”).  The Evergreen Property is a 

residential property that was used by Neil and Sharon Moody.  The property was purchased 

in 1988 for $290,000.  The Evergreen Property has one known encumbrance:  a loan with 

Wells Fargo on which there is a remaining balance of approximately $387,778.56 as of May 

2011.   Parties interested in purchasing the Evergreen Property should contact: 

Yvette Putt 
Fuller Sotheby’s International Realty 
32156 Castle Court, Suite 201 
Evergreen, Colorado 
Phone:  (303) 674-3200 
Fax:  (303) 526-0828 
Email: yputt@fullerproperties.com           

12. Tazewell, Tennessee. 

The Receiver has possession and control of property located at 780 Woodlake Blvd., 

Tazewell, Tennessee (“Tazewell Property”).  The Tazewell Property is an undeveloped lot 

in a golf community that the Receiver obtained through a settlement with Profiteers.  The 

property was purchased in 2007 for $60,000.  The Tazewell Property has no known 

encumbrances.  Parties interested in purchasing the Tazewell Property should contact: 

Debbie K. Snyder 
2178 Highway 25E, Suite 4 
Tazewell, TN 37879 
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Phone:  (423) 626-5820 
Fax:  (423) 626-6020 
Email: dsnyder@lakesiderealty-tn.com   
  

13. Sarasota, Florida (Jefferson Avenue). 

The Receiver had possession and control of a condominium located at 774 North 

Jefferson Avenue in Sarasota, Florida (“Jefferson Avenue Property”).  The Jefferson 

Avenue Property is a residential property that was used by an employee of the Florist.  The 

employee had executed a promissory note payable to Mrs. Nadel for $126,556.24 which was 

secured by a mortgage on the property.  The employee defaulted on the note.  The Receiver 

obtained the property through a foreclosure and judicial sale as a result of the default.   

The Sarasota County Property Appraiser assessed the fair market value of the 

Jefferson Avenue Property at $51,700 in 2010.  On May 18, 2011, the Receiver filed an 

unopposed motion to approve the sale of the Jefferson Avenue Property (Doc. 629).  The 

Court granted the motion on the same day (Doc. 630).  In pertinent part, the Order approved 

the sale of the Jefferson Avenue Property for an offer of $55,000.  The purchaser provided 

the Receiver with $5,000 in earnest money and paid the balance of the purchase price at 

closing, which occurred on May 31, 2011.  The Receivership estate netted approximately 

$48,347.79 from the sale of the property after payment of commissions and other expenses 

associated with the sale.  The Receiver believes that this sale was in the best interest of the 

Receivership and that the purchase price represents the fair market value for the Jefferson 

Avenue Property.  
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C. Recovery of Vehicles and Other Items. 

1. Vehicles. 

The Receiver took control of seven vehicles.  Three of the vehicles were surrendered 

to respective leasing companies without penalty and without the lessor retaining any claim to 

Receivership assets.  The remaining four vehicles were sold for a total of $32,175.  For more 

information regarding these vehicles and their disposition, please refer to prior Interim 

Reports.   

2. Condominium Note and Mortgage. 

On April 30, 2009, the Court granted the Receiver exclusive interest in a note and 

mortgage for the Jefferson Avenue Property.  (Doc. 116.)  The condominium’s owner, an 

employee of the florist (see Section V.A.6 above), had executed a promissory note payable to 

Mrs. Nadel for $126,556.24.  The note was secured by a mortgage held by Mrs. Nadel.  On 

February 9, 2009, Mrs. Nadel assigned the note and mortgage to Nadel’s former criminal 

defense attorneys, who subsequently assigned the note and mortgage to the Receiver, per the 

Court’s order.  The condominium’s owner was in default, and the Receiver initiated 

foreclosure proceedings. A summary judgment hearing was held on June 18, 2010 and an 

order of foreclosure was entered the same day.  A judicial sale of the property was held on 

October 12, 2010.  (See Section V.B.13 above for a discussion of the disposition of the 

condominium). 

The Receiver filed a Motion for Deficiency Judgment on October 26, 2010.  After a 

hearing on the motion, on February 2, 2011, the Court entered a Deficiency Judgment against 
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the former owner in the amount of $99,963.37.  The Receiver recorded this judgment and is 

taking appropriate steps to attempt to collect on it.  

3. Bonds.com Assets. 

The Receiver’s investigation revealed that proceeds of the scheme were used to fund 

a number of assets related to Bonds.com, Inc. (“Bonds.com”).  Bonds.com is a registered 

securities broker dealer established in 2007. Bonds.com developed and operates an online 

trading platform for the sale of fragmented lots of fixed income securities.  Through the 

course of the Receivership, the Receiver has obtained control of interests and related rights in 

Bonds.com, including promissory notes and shares of stock.    

Promissory Notes 

The Receiver has five (5) promissory notes from Bonds.com in the total amount 

outstanding of $1,840,636.  The notes are as follows:   

1)  A term note issued to Valhalla Investment Partners with a principal amount 

due of $100,000.  The principal amount of this note when the Receiver took 

possession of it was $400,000.  Through the course of the Receivership the 

Receiver has received three payments on this note totaling $332,875, which 

included $300,000 of principal and $32,875 of accrued interest; 

2) A convertible note in the amount of $203,800 also issued to Valhalla 

Investment Partners, convertible to 849,167 shares of Bonds.com stock;   

3)  A convertible note issued to Chris Moody in the amount of $1,236,836, 

convertible to 5,153,483 shares of Bonds.com stock; 
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4) A convertible note issued to Chris Moody in the amount of $50,000, 

convertible to 208,333 shares of Bonds.com stock; and 

5) A convertible note issued to Neil Moody in the amount of $250,000, 

convertible to 1,041,667 shares of Bonds.com stock. 

The term note accrues interest at 9% and the convertible notes accrue interest at 10%.  

The notes are in part secured by the domain name www.bonds.com.  With the exception of 

the term note, the rest of the promissory notes are convertible to Bonds.com shares of stock 

at the Receiver’s option.  No payments have been made on the convertible notes. 

In October 2010, senior management from the company met with the Receiver to 

discuss its current financial condition.  Senior management asked the Receiver (and other 

noteholders) to consent to the restructuring of Bonds.com’s debt obligations to allow 

Bonds.com to raise much-needed capital to continue its business operations.  The success of 

Bonds.com would be of significant benefit to the Receivership Estate.  Accordingly, on 

October 18, 2010, the Receiver filed a Motion for Leave to Agree to Restructuring 

Transactions with Bonds.com (Doc. 499).  The Court granted the motion on October 19, 

2010 (Doc. 500).  In pertinent part, the Receiver agreed to a three-year extension on the 

above promissory notes.  Although the Receiver agreed to the three-year extension, he was 

given the right to demand payment on these notes beginning on April 22, 2012, with the 

then-outstanding and accrued interest payable in full 90 days from the date of demand.  The 

Receiver further agreed to a modification to the current anti-dilution protections applicable to 

the Receiver’s equity interests discussed below to the same anti-dilution protections afforded 

to new strategic investors. 
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In exchange for the Receiver’s consent to the restructuring, Bonds.com agreed to use 

commercially reasonable best efforts to provide the Receiver with a first priority security 

interest in the Bonds.com domain name.  As of October 18, 2010, approximately two-thirds 

of noteholders other than the Receiver had agreed to subordinate their security interests in the 

domain name to those of the Receiver.  Further, Bonds.com granted the Receiver (and other 

noteholders) the right to receive additional shares of common stock if Bonds.com does not 

meet certain performance thresholds within a year from the date of the restructuring.  In light 

of Bonds.com’s capital requirements, a capital infusion was necessary for the company to 

continue operating.  Due to that circumstance and the potential beneficial impact to the 

Receivership if the company is successful, the Receiver believes that the agreements outlined 

above are in the best interests of the Receivership.  

Shares of Stock 

The Receiver has possession and control of 7,582,850 unrestricted shares of stock in 

Bonds.com.  As of December 13, 2011, the shares are valued at approximately $530,799.50 

($0.07 per share of common stock).  For more information regarding how the Receiver 

obtained these shares, please refer to prior Interim Reports.  

At this time, the stocks are thinly traded and their realizable value is highly dependent 

upon the success of the company in the near-to-intermediate term.  If the Receiver were to 

sell all of these shares through the secondary market, assuming the market could absorb the 

sell order, the shares would likely have to be sold at a substantial discount compared to the 

then-current price per share being traded on the OTC Bulletin Board.  In other words, the 

proceeds from such a secondary market sale would most likely equal to only a small fraction 
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of the current market value stated above.  The Receiver is working to sell the Receivership’s 

interests in Bonds.com at a price that is beneficial to the Receivership estate. 

4. Quest EMG Promissory Note. 

As mentioned above in Section V.A.7, the Receiver also has a promissory note from 

Quest EMG and two individuals to Valhalla Investment Partners in the amount of 

$1,100,000.  Interest is being paid monthly on this note. 

5. Miscellaneous Items. 

The Receiver recovered a myriad of other items that he may be able to sell, including 

a variety of furniture, artwork, sculptures, fixtures, computers, and miscellaneous supplies.  

The Receiver will make reasonable efforts to maximize the amount he is able to recover from 

the possible sale of these items.   

The Receiver also obtained possession of jewelry from Queen’s Wreath Jewels, Inc., 

Mrs. Nadel, Sharon Moody, and another Profiteer.  Through an auction, the Receiver 

successfully sold 39 pieces of jewelry for a total of approximately $643,890, which 

substantially exceeded pre-auction estimates of $300,000 to $550,000.  After the payment of 

commission and other related expenses, the Receivership estate realized approximately 

$591,663.85 from the sale of this jewelry.   

D. Recovery of Assets from the Moodys. 

The Receiver’s investigation has revealed that a significant portion of activities of 

certain Hedge Funds should have been managed and directed by the Moodys.  Together, the 

Moodys received approximately $42 million in fees from certain Receivership Entities. 
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In April 2009, the Receiver initiated contact with the Moodys’ counsel.  On April 17, 

2009, the Receiver received a letter from the Moodys agreeing that they would not transfer 

any assets of value owned by them, nor would they remove any such assets from the state of 

Florida without prior written notice to the Receiver.  Chris Moody has satisfied this 

commitment and has fully cooperated with the Receiver in connection with the turnover of 

all of his assets.  On January 19, 2010, Chris Moody gave the Receiver a power of attorney 

which allows the Receiver to effectuate the transfer of most of his assets without any direct 

participation from Chris Moody. 

The Receiver met with Chris Moody, confirmed the assets he owned, and reviewed in 

detail Chris Moody’s interests and liabilities in those assets.  Meaningful assets the Receiver 

has identified are delineated on the attached Exhibit C .  Where possible, the Exhibit provides 

percentage of interest acquired or purchase price, the estimated value, and status or 

disposition of the asset.  For the most part, the Receiver is continuing to evaluate these assets 

and will take appropriate actions as he determines are in the best interests of the 

Receivership.  Any entity in which the Receiver believes he may have a viable interest or 

potential for meaningful recovery has been put on notice of the Receiver’s interests and 

rights.   

Additionally, Chris Moody surrendered all bank and brokerage accounts to the 

Receiver.  On February 24, 2010, Chris Moody sent the Receiver a check in the amount of 

$8,085 which represented the total balance in Chris Moody’s personal bank account.  Shares 

of stock were transferred to accounts held by the Receiver.  In addition to the Bonds.com 
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interests discussed above, the Receiver also received the shares of stock identified on Exhibit 

B.   

The Receiver has reached an agreement with Neil Moody contingent upon the Court’s 

approval wherein he agrees to cooperate with the Receiver to effect the orderly transfer of all 

of his meaningful assets and to provide assistance, as necessary, in connection with the 

Receiver’s efforts to recover monies from third parties.  Neil Moody’s assets include (1) 

personal property; (2) real property; (3) bank and brokerage accounts; (4) various corporate 

interests, including the Bonds.com interests discussed above; and (5) the tax refund also 

discussed above.  The Receiver sent the agreement to the Commission for its review.  The 

Commission requested additional information regarding certain of Neil Moody’s assets.  The 

Receiver is working on providing this information to the Commission.  The Receiver will 

provide pertinent details of the agreement and Neil Moody’s assets in a future Interim Report 

after the Commission has completed its review.        

On January 28, 2010, the Receiver obtained possession of a condominium owned by 

Neil Moody in Sarasota (see Discussion at V.B.10 above for Bellasara Property; Order, Jan. 

28, 2010 (Doc. 327)).   

Enforcement Action Instituted Against Moodys 

On January 11, 2010, the Commission instituted an enforcement action against the 

Moodys alleging that they violated antifraud provisions of the federal securities laws in 

connection with their involvement in Nadel’s scheme.  See generally SEC v. Neil V. Moody, 

et al., Case No. 8:10-cv-00053-T-33TBM (M.D. Fla.) (the “Moody SEC Action”), Compl. 

(attached as Exhibit A to Doc. 325).  Also on January 11, 2010, Neil Moody and Chris 
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Moody, without admitting or denying the allegations of the complaint, consented to entry of 

a permanent injunction and agreed to disgorge all ill-gotten gains upon the Commission’s 

request.  (Moody SEC Action, Consent of Def. Neil V. Moody ¶ 3, Doc. 2, Ex. 2) (also 

attached as Ex. B to Doc. 325.); (Moody SEC Action, Consent of Def. Christopher D. Moody 

¶ 3, Doc. 2, Ex. 1).  On April 7, 2010, Judgments of Permanent Injunction and Other Relief 

were entered against Neil and Chris Moody. (Moody SEC Action, Docs. 9 (Neil Moody) and 

9-1 (Chris Moody)).  The Judgments permanently enjoin Neil and Chris Moody from further 

violations of the antifraud provisions of the federal securities laws.  The Judgments also 

allow the Commission to seek an order for disgorgement of ill-gotten gains and/or a civil 

penalty. 

E. Litigation. 

In January 2010, the Receiver filed 134 lawsuits seeking $71,096,326.43.  The 

lawsuits seek (1) the recovery of false profits from investors; (2) the recovery of distributions 

from Receivership Entities to Neil and Sharon Moody, Donald and Joyce Rowe, and certain 

of their affiliated entities; (3) the recovery of other distributions, such as commissions, from 

other individuals and/or entities; and (4) the recovery of certain charitable contributions made 

with scheme proceeds.  The Receiver also continues to pursue malpractice litigation against 

Holland & Knight and continues to evaluate possible additional litigation. Not including the 

litigation against Holland & Knight, as of December 13, 2011, 45 lawsuits filed by the 

Receiver remain pending in one of several forums.   
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1. Recovery of “Investment” – Related Transfers from Investors. 

As discussed in Section III.C above, the Receiver has determined that some purported 

investor accounts received monies in an amount that exceeded their investments.  These 

purported profits were false because they were not based on any trading or investment gain, 

but rather were fruits of a Ponzi scheme that consisted of commingled funds of new and 

existing investors.  To date, the Receiver has discovered approximately $35 million in such 

“false profits.”  The Receiver spent substantial time identifying recipients of these false 

profits (the “Profiteers”).  In consultation with the Commission, the Receiver concluded 

that, in the best interests of the Receivership Entities and the investors as a whole, these 

inequitable distributions should be recovered and distributed in an equitable manner among 

Claimants holding legitimate and allowed claims (as to be determined by the claims process).     

As of November 30, 2011, the Receiver reached settlements with 135 Profiteers for a 

total sum of $19,523,449.53 (plus additional non-cash assets).  The Court has approved all 

135 of these settlements.  During the time covered by this Interim Report, the Receiver 

settled 14 cases for the total amount of $1,838,631.76.  

In January 2010, the Receiver initiated 121 lawsuits against Profiteers seeking to 

recover total false profits of approximately $32,755,269.13 (“January 2010 Cases”).  The 

complaints set forth claims for unjust enrichment and fraudulent transfers pursuant to 

Florida’s Uniform Fraudulent Transfer Act (“FUFTA ”).  Except in situations where 

defendants had, or should have had, knowledge of the fraudulent investment scheme or 

otherwise cannot satisfy the pertinent good-faith standard, the Receiver is seeking to recover 

false profits but not the amount equivalent to the principal investment.  Individuals and/or 
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entities who the Receiver believes cannot satisfy the good-faith defense are discussed in sub-

sections V.E.2 and V.E.3 immediately below. 

The Receiver is proceeding with this litigation.  Scheduling conferences required by 

Rule 16 of the Federal Rules of Civil Procedure have been held for all of the January 2010 

Cases.  At these conferences, the Court ordered the parties to mediate all cases before 

proceeding with litigation except those brought to recover charitable contributions discussed 

in Section E.4 below.  The Court stayed all formal discovery and set deadlines for responses 

to the complaints for after the mediations had been conducted.  All January 2010 Cases 

which remain pending were mediated as of April 2011.  The Receiver mediated 70 of these 

cases, and as a result of those mediations, 26 cases were fully resolved. 

The parties also attended additional Rule 16 conferences by order of the court for 

purposes of further scheduling to efficiently manage the cases.  Discovery is ongoing in all 

pending January 2010 cases.  Responsive pleadings, including motions to dismiss, answers 

and motions to compel arbitration, also have been filed in all of these cases.  For instance, in 

one case, Wiand, as Receiver v. Henry M. Buhl, Case No. 8:10-cv-75-T-17MAP (M.D. Fla.), 

the defendant filed a motion to strike the amended complaint or, alternatively, dismiss the 

complaint claiming in pertinent part that the Court lacked both personal and subject matter 

jurisdiction, failed to state a claim, failed to plead fraud with particularity, and failed to 

adequately plead the debtor-creditor relationship.  (See Doc. 53.)  On November 3, 2011, the 

Honorable Magistrate Judge Mark A. Pizzo (the “Magistrate Judge”) issued a Report and 

Recommendation in which he recommended the motion be denied in its entirety and found 

that the Court had subject matter and personal jurisdiction and that all claims were 
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adequately pled (Doc. 67).  The Honorable United States District Judge Elizabeth A. 

Kovachevich (the “United States District Judge”) entered an order adopting the Report and 

Recommendations on December 6, 2011 (Doc. 72).  Similarly, in Wiand, as Receiver v. 

Dancing $, LLC, Case No. 8:10-cv-92-T-17MAP (M.D. Fla.), the defendant moved to 

dismiss the complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure 

claiming that the Receiver lacked standing to bring an action under FUFTA or assert claims 

of unjust enrichment (Doc. 23).  On November 21, 2011, the Magistrate Judge issued a 

Report and Recommendation denying this motion in full (Doc. 56).  

Further, on February 14, 2011, in Wiand, as Receiver v. David H. Boshart and Helen 

H. Boshart, Case No. 8:10-cv-74-T-17MAP (M.D. Fla.), one defendant moved for summary 

judgment claiming, among other things, that the FUFTA claims against him were untimely 

(Doc. 20).  The Receiver filed his opposition to this motion on April 4, 2011 (Doc. 29), and 

on June, 8, 2011, the Magistrate Judge issued a Report and Recommendation on that motion 

(Doc. 35).  He recommended that the motion be granted in part and denied in part. 

Specifically, the Magistrate Judge concluded that the Receiver’s claims under Fla. Stats. §§ 

726.105(1)(b) and 726.106(1) and for unjust enrichment could not be tolled and are subject to 

a four-year statute of limitation, but that his claim under Fla Stats. § 726.105(1)(a) was 

timely under the discovery provision of Fla Stats. § 726.110(1).  In all other respects, the 

Magistrate Judge recommended that the motion be denied.   

On May 25, 2011, the Receiver filed an Omnibus Motion for Partial Summary 

Judgment (“Summary Judgment Motion”) in all January 2010 Cases still pending.  

Specifically, the Receiver seeks summary judgment on the following:  (1) Nadel’s guilty plea 
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establishes that he operated the Hedge Funds as a Ponzi scheme from 1999 to January 2009; 

(2) because Nadel operated the Hedge Funds as a Ponzi scheme from 1999 to January 2009, 

every transfer of an asset from a Hedge Fund during that time was made with actual intent to 

hinder, delay, or defraud creditors of the Hedge Funds; and (3) because Nadel operated the 

Hedge Funds as a Ponzi scheme from 1999 to January 2009, during that period each of the 

Hedge Funds and Nadel were insolvent.  If summary judgment is not entered on issues (1) 

and (2) above, the Summary Judgment Motion seeks summary judgment that: because Nadel 

pled guilty to securities fraud, mail fraud, and wire fraud, every transfer of an asset from a 

Hedge Fund during that period was made with actual intent to hinder, delay, or defraud 

creditors of the Hedge Funds.  The Receiver has requested oral argument.  No ruling has 

been made yet on this Motion. 

In 23 of the January 2010 Cases, Defendants filed motions to compel arbitration.  The 

Receiver opposed these motions.  Oral argument was held before the Magistrate Judge on 

April 25, 2011.  On June 8, 2011, the Magistrate Judge issued his Omnibus Report and 

Recommendation.  In short, the Report and Recommendation referred the cases to 

arbitration.  The Receiver filed objections to the Report and Recommendation on June 22, 

2011.  On September 29, 2011, the United States District Judge adopted the Report and 

Recommendation in Toto.  The Receiver requested permission to appeal this decision.  On 

October 31, 2011, the Court granted the Receiver permission to pursue the appeal of this 

decision (Doc. 669).10  Notices of Appeal were filed on October 31, 2011.  The Receiver is in 

                                                 
10 Two of these 23 cases have since been resolved.  As such, 21 cases have been referred to 
arbitration and are the subject of the appeal. 
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the process of receiving and reviewing briefing schedules for the appeals.   

On or about September 27, 2010, the Receiver filed 12 additional actions against 

Profiteers who invested with Traders “accounts.”  The lawsuits seek to recover false profits 

of approximately $962,197.43.  In anticipation of initiating these lawsuits, the Receiver filed 

a Motion to Reappoint Receiver (Doc. 492).  That motion was granted on September 23, 

2010.  (Order, Doc. 493.)  Rule 16 scheduling conferences have been held for the majority of 

these cases.  As with the January 2010 cases, the Court ordered the parties to mediate the 

cases before proceeding with litigation.  The Court also stayed all formal discovery and set 

deadlines for responses to the complaints for after the mediations had been conducted.  The 

Receiver mediated three of these cases and, as a result of those mediations, one case was 

resolved.  Seven of the remaining cases have been resolved either by default, settlement prior 

to mediation, or dismissal without prejudice.  The Receiver is working on obtaining default 

judgments for the two cases where defaults were entered.  Only four cases remain pending.  

Of those four, discovery is proceeding in two cases and Rule 16 conferences have not yet 

been held for the other two.   

On April 20, 2011, the Receiver filed a Motion for Approval to Serve Proposals for 

Settlement in connection with Ancillary Actions (Doc 617).  The Receiver sought to serve 

proposals for settlement pursuant to Fla. Stat. § 768.79 to (1) encourage settlement of the 

ancillary actions, which would help preserve Receivership assets while increasing assets 

available for distribution, and (2) avoid the need to seek Court approval of the settlement if 

the proposal is accepted.  The Court granted the motion on April 21, 2011 (Doc. 618).  From 

April 21, 2011 through May 25, 2011, the Receiver has sent 44 proposals for settlement.   
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The Receiver believes that he has identified all of the Profiteers.  However, the 

Receiver is verifying that identification and will bring additional actions if appropriate and in 

the best interests of the Receivership.  The Receiver is continuing to engage in settlement 

discussions with defendants of the lawsuits discussed above. 

2. Litigation against Moodys and Rowe. 

a. Moodys. 

On January 20, 2010, the Receiver filed suit against Neil V. Moody, individually and 

as Trustee of the Neil V. Moody Revocable Trust; Sharon G. Moody, individually and as 

Trustee of the Sharon G. Moody Revocable Trust; and the Neil V. Moody Charitable 

Foundation, Inc. (collectively the “Moody Defendants”) for the return of $28,341,953.10.  

See Wiand, as Receiver v. Neil V. Moody, et al., Case No. 8:10-cv-249-T-17MAP (M.D. 

Fla.).   

On November 5, 2010, the Receiver filed a motion to approve the settlement of all 

claims asserted against Sharon G. Moody in her individual capacity and in her capacity as 

Trustee of the Sharon G. Moody Trust (collectively referred to as “Ms. Moody”) (Doc. 516).  

The Court approved the settlement in its entirety on November 8, 2010 (Doc. 517).  In 

pertinent part, the Receiver agreed to settle all claims against Ms. Moody in exchange for the 

following: (1) payment of $39,000 within 5 business days after the Court’s approval of the 

settlement agreement; (2) conveyance of title to real property located in Evergreen, Colorado 

(which according to an appraisal obtained by the Receiver and a separate realtor’s estimate, 

has approximately $450,000 to more than $500,000 in equity); (3) transfer by Ms. Moody to 

the Receiver of all jewelry, furnishings, antiques, and other personal property in the 
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possession, custody, or control of Ms. Moody which was funded by Neil Moody (which 

items had a collective purchase price of approximately $350,000 or greater); and (4) transfer 

and assignment by Ms. Moody to the Receiver of any and all claims Ms. Moody has or may 

have for tax refunds arising from her investment in the Receivership Entities (the Receiver 

has already received $417,964 in tax refunds for Ms. Moody, see Section IV.C.1, above).   

The Receiver believes that the settlement with Ms. Moody is in the best interests of 

the Receivership because resolution of these claims avoids protracted litigation, conserving 

Receivership assets and judicial resources; avoids the risk of litigation and of an unfavorable 

outcome; and, in the event of a favorable outcome, avoids a significant risk of not being able 

to fully collect on any eventual judgment. 

As discussed above, the Receiver has reached an agreement in principle with Neil 

Moody which would resolve the remainder of this litigation.  The Receiver will provide the 

pertinent details of this agreement in a future Interim Report after the Commission has 

completed its review of the agreement. 

b. Rowe. 

On January 20, 2010, the Receiver filed suit against Donald Rowe (“Rowe”), 

individually and as Trustee of the Wall Street Digest Defined Benefit Pension Plan, Joyce 

Rowe, and Carnegie Asset Management, Inc. (“CAM ”) (collectively “Rowe Defendants”) 

for the return of $8,610,428.90, which includes approximately $2,106,568.89 in false profits.  

See Wiand, as Receiver v. Donald Rowe, et al., Case No. 8:10-cv-245-T-17MAP (M.D. Fla.).  

As set forth in the Complaint, Donald Rowe, both in his individual capacity and as Trustee of 

the Wall Street Digest Defined Benefits Pension Plan, and Joyce Rowe were investors in one 
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or more of the Hedge Funds and received distributions of purported trading profits or 

purported principal redemptions in connection with their investments which do not satisfy 

FUFTA’s “good faith” standard and which are unjust.  The Receiver seeks to recover those 

transfers under FUFTA, or alternatively, seeks disgorgement of those amounts pursuant to 

equitable claims of unjust enrichment. 

Rowe played a key role in Nadel’s scheme, and was also a major financial beneficiary 

as he, his wife, and his entities received millions of dollars of investor funds.  He actively 

solicited a large number of investors in violation of federal and state securities laws.  He also 

repeatedly touted and recommended the Hedge Funds in his investment newsletter, “The 

Wall Street Digest,” and in “reports.”  He extolled that the Hedge Funds were managed by 

“America’s Top-Ranked Money Manager” or with similar praise.  In addition to Rowe’s 

violation of various state and federal securities laws by his general solicitation of investors 

for the Hedge Funds, he further violated these laws by:  (1) his receipt of purportedly 

performance-based fees and commissions for soliciting investors even though neither he nor 

his entities were registered with the State of Florida or the Commission as a broker/dealer, 

associated person of a broker/dealer, or an investment adviser; and (2) his repeated material 

omissions and misrepresentations made in connection with his solicitation of investors. 

Further, CAM (and Carnegie Wealth Management (“CWM ”), a division of CAM) 

also received certain funds from the Hedge Funds under the terms of a purported “Non-

Solicitation Agreement.” This Agreement was merely a financial settlement pursuant to 

which money from the Hedge Funds was transferred to CAM and CWM for “management” 

and “performance” fees Rowe claimed he was supposed to receive for his referral and 
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solicitation of investors to the Hedge Funds.  The Receiver believes this Agreement was 

fraudulent and nothing more than a document designed for the sole purpose of paying 

improper fees to CAM and CWM.  The Receiver seeks to recover all such sums distributed 

to CAM and CWM from Receivership Entities. 

The Hedge Funds also paid “management” and “performance” fees based on the 

purported value and performance of the Hedge Funds to another entity controlled by Rowe, 

Wall Street Online (“WSO”). WSO is now defunct, however, the Receiver has information 

and believes that its assets remain under Donald Rowe’s control.  The Receiver seeks to 

recover all such sums distributed to WSO from Receivership Entities. 

The parties mediated this matter on September 13, 2010 and September 28, 2010, but 

were unable to reach an accord.  The Rowe Defendants filed an answer on January 27, 2011 

(Doc. 39).  The Receiver filed a motion for partial summary judgment on May 25, 2011 

(Doc. 40) and requested oral argument (Doc. 42).  No order has been issued on this motion.  

The trial in this matter is currently set for March 2012.  The parties are engaging in 

discovery. 

3. Recovery of Fees from Recipients of Commissions or Other 
Transfers. 

Information available to the Receiver revealed that at least three individuals received 

commissions as “compensation” under circumstances that warrant the Receiver’s recovery of 

those sums.11  In January 2010, the Receiver initiated lawsuits against these three individuals.   

                                                 
11  The Receiver also determined that two entities received improper distributions in 
connection with Nadel’s Scheme: GQ Digital Home Integration, Inc. and Alpha Ventures 

(footnote cont’d) 
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See Wiand, Receiver v. Kelvin V. Lee and Barbara Lee, Case No. 8:10-cv-251-T-17MAP 

(M.D. Fla.) (seeking the return of $93,921.28 in purported fees and $33,077.26 in false 

profits); Wiand, Receiver v. Michael Corcione, Case No. 8:10-cv-234-T-17MAP (M.D. Fla.) 

(seeking the return of $7,500 in purported fees); and Wiand, Receiver v. Steve Ellis, Case No. 

8:10-cv-233-T-17MAP (M.D. Fla.) (seeking the return of $62,299.64 in purported fees).  The 

Hedge Funds paid the Defendants in these cases “management” and “performance” fees 

based on the purported value and performance of the Hedge Funds.  The Receiver seeks to 

recover those transfers under FUFTA, or alternatively, seeks disgorgement of those amounts 

pursuant to equitable claims of unjust enrichment. 

The Receiver has resolved the Lee and Corcione matters for a total payment of 

$137,121.09.  For details regarding these settlements, please refer to prior Interim Reports. 

4. Recovery of Charitable Contributions Made with Scheme 
Proceeds. 

Nadel formed the Guy-Nadel Foundation in December 2003 as a non-profit 

corporation for charitable, educational and scientific purposes.  The Foundation was funded 

solely with proceeds of Nadel’s scheme.  All money Nadel wrongfully caused to transfer or 

pay to the Foundation was diverted and misappropriated by him in connection with his 

scheme.  The Receiver has discovered that from 2000 through 2008, the Guy-Nadel 

Foundation made a total of $2,484,589 in contributions to various non-profit and charitable 

organizations.   

                                                 
Securities Company.  Both of these matters have been resolved.  For further information 
regarding these matters, please refer to prior Interim Reports. 

 

Case 8:09-cv-00087-RAL-TBM   Document 685    Filed 12/15/11   Page 54 of 66 PageID 10498Case 1:09-cr-00433-JGK   Document 95-1    Filed 02/29/12   Page 54 of 75



 

 52 

The Receiver has focused his attention on the organizations that received the most 

misappropriated funds.  The Receiver sought to obtain tolling agreements from all of these 

organizations so he could contemplate the appropriate action to take regarding these 

significant disbursements.  Three organizations did not provide such agreements and one 

refused to extend a tolling agreement it had entered with the Receiver upon its expiration, 

thus the Receiver had no recourse but to initiate actions against them.  See Wiand, as 

Receiver v. Catholic Charities, Diocese of Venice, Inc., Case No. 8:10-cv-247-T-17MAP 

(M.D. Fla.) (seeking the return of $40,000) (the “Catholic Charities”); Wiand, as Receiver 

v. Diocese of Venice in Florida, Inc., Case No. 8:10-cv-247-T-17MAP (M.D. Fla.) (seeking 

the return of $370,000) (the “Diocese”); Wiand, as Receiver v. Sarasota Opera Association, 

Inc., Case No. 8:10-cv-248-T-17MAP (M.D. Fla.) (seeking the return of $353,125) (the 

“Sarasota Opera”); Wiand, as Receiver v. The Florida House Foundation of Sarasota, Inc., 

Case No. 8:10-cv-2071-T-17MAP (seeking the return of $61,000) (the “Florida House”). 

The Diocese, Catholic Charities, and Sarasota Opera Association each filed a motion 

to dismiss the Receiver’s complaint.  (See Catholic Charities, at Doc. 31; Diocese, at Doc. 

31; and Sarasota Opera, at Doc. 32.)  On March 3, 2011, the Receiver filed responses to each 

of those motions, and on July, 11, 2011, the Magistrate Judge issued Reports and 

Recommendations on those motions.  He recommended that the motions be granted in part 

and denied in part.  Specifically, the Magistrate Judge concluded that the Receiver’s claims 

under Fla. Stats. §§ 726.105(1)(b) and 726.106(1) and for unjust enrichment could not be 

tolled and are subject to a four-year statute of limitation, but that in all other respects the 

motions should be denied, including with respect to the defendants’ attempt to limit in any 
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way the “reach-back” period of the Receiver’s fraudulent transfer claims under Fla. Stats. § 

726.105(1)(a).  On September 26, 2011, the United States District Judge adopted the 

Magistrate Judge’s Report and Recommendation in its entirety. 

On May 25, 2011, the Receiver also filed the Partial Summary Judgment Motion 

discussed above in the actions against these organizations.  On August 5, 2011, the Diocese, 

Catholic Charities, and Sarasota Opera Association each filed a Motion for Partial Summary 

Judgment as to the Receiver’s claim under Fla. Stats. §§ 726.105(1)(a) based essentially on 

the argument that the presumption that all transfers made during a Ponzi scheme are made 

with fraudulent intent does not apply to it.  On August 22, 2011, the Receiver filed his 

opposition to these motions.  The Court has not ruled on any of the summary judgment 

motions yet. 

Diocese, Catholic Charities, and Sarasota Opera were mediated on August 8, 2011.  

The parties were unable to reach an accord.  Trial dates have been set for these matters for 

March 2012.  Florida House provided the Receiver with financial documents and an affidavit 

to prove its current financial condition rather than respond to the complaint.  Based on those 

documents and sworn statements, the Receiver determined that Florida House has no 

collectible assets nor does it have an expectation of receiving assets in the near future.  

Therefore, the Receiver dismissed the Florida House case without prejudice.   

The Receiver has also attempted to reach resolutions with the charities that entered 

tolling agreements which are still in effect.  The Receiver reached a settlement agreement 

with one such charity and is in negotiations with others.  If no resolution is reached soon, the 

Receiver will have no choice but to initiate actions against these organizations as well.   
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5. Class Action Litigation. 

On March 20, 2009, Johnson, Pope, Bokor, Ruppel & Burns, LLP on behalf of 

investor Michael Sullivan and others similarly situated, instituted a class action suit against 

Holland & Knight, LLP (“H&K ”), the law firm that prepared the private placement 

memoranda used to solicit investors into the Nadel scheme, Michael Sullivan v. Holland & 

Knight LLP, Case No. 09-cv-0531-EAJ (M.D. Fla.).  On March 31, 2010, the federal court 

entered an order of dismissal based on the determination that this class action was preempted 

by the Securities Litigation Uniform Standards Act of 1998 (“SLUSA” ).  The plaintiffs filed 

a motion for reconsideration of this determination on April 7, 2010.  No ruling on the 

plaintiff’s motion for reconsideration has been issued yet.  

6. Receiver’s Litigation Against Holland & Knight LLP. 

The Receiver entered into a contingency fee agreement with Johnson Pope whereby 

Johnson Pope will pursue professional malpractice claims by the Hedge Funds against H&K, 

seeking to recover as much as possible of the approximately $168 million out-of-pocket 

losses suffered by investors.  (See also Order dated August 12, 2009 (Doc. 175).)  On or 

about August 31, 2009, the Receiver initiated an action against H&K on behalf of the Hedge 

Funds.  Scoop Real Estate, L.P., et al. v. Holland & Knight, LLP, et al., Case No. 2009-ca-

014887-NC (Sarasota County, Fla., 12th Jud. Cir.).   

The Receiver successfully overcame a motion for removal to federal court and 

motions to dismiss.  On September 8, 2010, the court on its own motion designated this case 

as a “complex case” as defined by Rule 1.201 of the Florida Rules of Civil Procedure.  This 

matter is set for trial in October of 2012. 
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7. Other Potential Litigation. 

The Receiver continues to examine the actions of other professionals and businesses 

that provided services to Receivership Entities to determine whether he needs to take 

additional steps with respect to any of those professionals and businesses to recover assets for 

the Receivership.  As noted above, the Receiver has reached a settlement agreement with 

GSEC which provides, among other things, that GSEC will pay $9,850,000 to the Receiver 

and contemplates an order barring any claims against GSEC. 

VI.  Claims Process. 

On April 20, 2010, the Receiver filed his Motion to (1) Approve Procedure to 

Administer Claims and Proof of Claim Form, (2) Establish Deadline for Filing Proofs of 

Claim, and (3) Permit Notice by Mail and Publication and Incorporated Memorandum of 

Law (Doc. 390) (“Claims Motion”).  On April 21, 2010, the Court granted the Receiver’s 

Claims Motion in its entirety (Doc. 391).  The Court established a Claim Bar Date of the later 

of 90 days from the date of the Order granting the Claims Motion or the mailing of Proof of 

Claim Forms to all known investors (as the term Claim Bar Date is defined in the Receiver’s 

motion).  Pursuant to the Court’s Order, any person or entity who failed to submit a proof of 

claim to the Receiver so that it is actually received by the Receiver on or before the Claim 

Bar Date is barred and precluded from asserting any claim against the Receivership or any 

Receivership Entity. 

The Court’s Order further provided that sufficient and reasonable notice was given by 

the Receiver if made (1) by mail to the last known addresses of all known potential 

claimants, (2) by global publication on one day in The Wall Street Journal and publication on 
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one day in the Sarasota-Herald Tribune, and (3) on the Receiver’s website 

(www.nadelreceivership.com). 

In compliance with the Court’s Order, on June 4, 2010, the Receiver mailed 1256 

packages to known investors and their attorneys, if any, and any other known potential 

creditors of the Receivership Estate thereby establishing September 2, 2010 as the Claim Bar 

Date.  Each package included a cover letter, the Notice of Deadline Requiring Filing of 

Proofs of Claim (the “Notice”), and a Proof of Claim Form.  The Receiver also published the 

Notice in the global edition of The Wall Street Journal and in the Sarasota Herald-Tribune on 

June 15, 2010, and provided the Notice and a Proof of Claim form on his website.   

Following investors’ and other potential creditors’ submission of Proof of Claim 

Forms (the “Claimants”), over time the Receiver sent approximately 134 letters to pertinent 

Claimants notifying them of deficiencies in their respective Proof of Claim Forms.  The 

Receiver sent these letters to give Claimants an opportunity to correct deficiencies in their 

claim filings which might ultimately affect the recognition of their claim.  The Claimants 

were given thirty days from the date of the notice of deficiency to return a corrected Proof of 

Claim Form.   

The Receiver received 504 claims.12  Of the 504 claims, 478 claims were submitted in 

connection with 473 investor “accounts”13 (“ Investor Claimants”), which represent 

                                                 
12  Overall, the Receiver received and reviewed 631 Proof of Claim Forms.  This number 
includes corrected and supplemented Proof of Claim Forms that were received in response to 
deficiency letters sent by the Receiver.  As noted above, these 631 Proof of Claims Forms 
relate to 504 total claims. 
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approximately 60% of all currently known Investor Accounts.14  The Receiver also received 

26 claims from other purported creditors (“Non-Investor Claimants”), including two claims 

from taxing authorities.  Fourteen of the 504 claims were received after the Claim Bar Date.  

To date, the Receiver has received claims from Investor Claimants totaling approximately 

$149,033,449.32 and claims from Non-Investor Claimants totaling approximately 

$9,205,581.14, for a total claim amount of approximately $158,239,030.46.15      

The Receiver has carefully and thoroughly reviewed and considered all claims 

submitted.  On December 7, 2011, the Receiver filed his Motion to (1) approve determination 

and priority of claims, (2) pool Receivership assets and liabilities, (3) approve plan of 

distribution, and (4) establish objection procedure (“Claims Determination Motion”) (Doc. 

675).16  The Court has not entered a ruling on this Motion yet.  In the Claims Determination 

Motion, the Receiver set forth his recommended determination and priority of each claim.  

The Receiver attached detailed exhibits to the Claims Determination Motion addressing each 

claim.  In an effort to minimize the disclosure of the Claimants’ financial affairs, the 

                                                 
13  In reality, Nadel and the Receivership Entities did not maintain separate investor 
accounts.  Nevertheless, for ease of reference they are referred to as “Investor Accounts.” 

14   Multiple claims were submitted for five accounts. 

15  The amount indicated for Non-Investor Claimants may not include all claimed 
interest, fees, or penalties which may be sought by them.  Importantly, these numbers reflect 
the amount Claimants are claiming they are owed, and not the amount the Receiver has 
determined is the value of allowable claims. 

16    Due to a clerical error, one claim which had been waived was inadvertently included 
on the allowed investor claims exhibit.  Accordingly, on December 9, 2011, the Receiver 
filed amended exhibits reflecting the correct determination for this claim (Doc. 676 
amending Exhibits B & I). 
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Receiver assigned each claim a number and, except where the Claimant’s identity was 

important to the determination of a claim, did not include the account or accountholder’s 

name(s) in the Motion or exhibits. 

The Receiver has proposed a procedure which would allow each Claimant to object to 

the Receiver’s determination of his or her pertinent claim or the Receiver’s plan of 

distribution.  The procedure provides, in relevant part, that each Claimant will have 20 days 

from the date the Receiver mails notice to each Claimant of the Court’s order on this Motion 

to serve the Receiver with an objection to his, her, or its claim determination.  After this 

twenty-day objection period expires and the Receiver completes an initial review of any 

objections, the Receiver intends to file a motion for approval of a first interim distribution in 

the amount of $18 million less any reserves necessitated by any timely served objections.  

The Receiver will make these reserves where necessary so that objections do not delay a first 

interim distribution.17  

  The Receiver’s proposed plan of distribution provides that, subject to applicable 

exceptions, priorities, and other parameters discussed in the Claims Determination Motion, 

Claimants receive a fixed percentage of their Allowed Amount (as defined in the Claims 

Determination Motion) from the aggregate amount distributed to Claimants in any particular 

distribution based upon the following formula:  each claim’s Allowed Amount divided by the 

total Allowed Amount of all Allowed Claims (as defined in the Claims Determination 

                                                 
17   Although the Receiver will make every effort to make a prompt interim distribution, 
depending on the nature of any timely objection received by the Receiver, this proposed 
interim distribution may have to be modified or delayed until any objection warranting such 
delay is resolved. 
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Motion) multiplied by the aggregate distribution amount.  Before making any distribution, 

the Receiver will seek leave from the Court, and at that time will provide further specifics 

about the distribution.   

On December 9, 2011, the Receiver mailed a letter to all Claimants and their 

attorneys, if any, notifying them that the Claims Determination Motion had been filed and 

was available on the Receiver’s website and, by request, from the Receiver’s office.  Each 

letter specified the claim number assigned to that pertinent account.  Each Claimant was then 

able to cross-reference their claim number with the exhibits attached to the Claims 

Determination Motion to determine the Receiver’s determination of his or her claim. 

 After the Court enters a ruling on this Motion, it is the Receiver’s intention to mail 

another letter to each Claimant informing them that the order has been entered and providing 

a summary of the objection procedure as approved by the Court.  The order also will be 

posted to the Receiver’s website and be available upon request from the Receiver’s office. 

VII.  Investigating Receivership Affairs and Tracing Receivership Funds. 

The Receiver has retained the services of PDR Certified Public Accountants 

(“PDR”), forensic accountants, to assist in investigating and analyzing the flow of funds both 

into and out of the Receivership Entities, and to assist in locating additional funds, if any.  

The Receiver has also retained the services of Riverside Financial Group (“Riverside”), 

financial analysts to assist in investigating and analyzing all of the trading activity.  In 

conjunction with the Receiver, PDR and Riverside are further attempting to identify 

additional individuals and/or entities who may be in possession of Receivership funds.  PDR 

is also assisting in determining the amount of each investor’s loss.  The Receiver has also 
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retained the services of Otto L. Wheeler, CPA/ABV, of Wheeler Fairman & Kelly Certified 

Public Accountants in Austin, Texas, in connection with the Viking Oil & Gas venture 

discussed at Section V.A.7, above.   

The Receiver has also retained the services of RWJ Group, LLC (“RWJ”) as an asset 

manager for the Receivership Entities.  RWJ is owned and operated by Roger Jernigan.  Mr. 

Jernigan has over 24 years of law enforcement and investigative experience.  He also has 

experience in managing multiple businesses with gross sales exceeding $1.5 million.  Mr. 

Jernigan formerly was the manager of the VJC and has significant knowledge of the 

maintenance of assets recovered by the Receiver.  Mr. Jernigan is a commercial pilot with 

over 10,000 hours of accident and incident free flying.  After conducting due diligence, the 

Receiver determined that Mr. Jernigan had no involvement with Nadel’s scheme and was not 

an investor in the Hedge Funds.  Mr. Jernigan has been an invaluable asset to the 

Receivership.  Mr. Jernigan assists the Receiver with overseeing ongoing business operations 

and property recovered by the Receiver, including aiding with efforts to sell such businesses 

and property.  His efforts are designed to ensure that Receivership assets are maintained 

and/or enhanced to allow for maximum recovery for the Receivership estate.  Pursuant to an 

agreement with the Receiver, RWJ receives $5,500 per month for its services and is 

reimbursed for related expenses.    

VIII.  The Next Sixty Days. 

The Receiver has received useful information from investors and third parties during 

the course of the Receivership.  A number of people have contacted him with respect to the 

location of assets.  The Receiver would like to thank those parties for their efforts.  For 
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anyone who may have information that they believe would be of use to the Receivership, the 

Receiver encourages those parties to bring that information to him. 

The Receiver has received most but not all of the documents he has subpoenaed from 

third parties.  He will continue to make efforts to obtain additional relevant documents and to 

review such documents in connection with his efforts to investigate matters underlying this 

Receivership, including to identify any additional sources of recovery and to prepare an 

accounting.  The Receiver is working diligently on this task, but without knowing the full 

volume of documents he expects to receive, it is difficult to estimate the time needed for 

completion. 

The Receiver will proceed with the claims process by responding to any inquiries the 

Claimants may have regarding the Claims Determination Motion.  After the Court has ruled 

on the Motion, it is the Receiver’s intention to mail another letter to each Claimant informing 

them that the order has been entered and providing a summary of the objection procedure as 

approved by the Court. 

The Receiver will proceed with the pending cases.  He will engage in discovery and 

motion practice.  The Receiver will attend any court-ordered mediations.  He will continue to 

thoroughly consider and review any settlement offers for pending cases and engage in 

settlement negotiations.  The Receiver will make every effort to reach compromises that are 

in the best interests of the Receivership Entities and the investors. 

The Receiver will continue to review information to determine if any third parties 

may have liability either to the Receivership estate or investors.  The Receiver will likely 

institute litigation against financial institutions that assisted Nadel and his companies. 
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The Receiver will continue to pursue the recovery of tax refunds where possible, and 

will continue to attempt to locate additional funds and other assets.  If appropriate, the 

Receiver will institute proceedings to recover assets on behalf of the Receivership Entities.   

In an effort to more fully understand the conduct at issue and in an attempt to locate 

more assets, the Receiver will continue to conduct interviews and/or depositions of parties 

and third parties with knowledge. 

The Receiver will also continue the operations of all ongoing businesses of the 

Receivership Entities to maintain and, if possible, enhance their value.  The Receiver will 

continue to market properties for sale and entertain offers for purchase. 

CONCLUSION 

Creditors and investors in the Receivership Entities are encouraged to periodically 

check the informational website (www.nadelreceivership.com) for current information 

concerning this Receivership.  The Receiver and his counsel have received an enormous 

amount of emails and telephone inquiries and have had to expend significant resources to 

address them.  To minimize those expenses, creditors and investors are strongly encouraged 

to consult the Receiver’s website before contacting the Receiver or his counsel.  However, 

the Receiver continues to encourage individuals or attorneys representing investors who may 

have information that may be helpful in securing further assets for the Receivership estate or 

identifying other potential parties who may have liability to either the Receivership estate or 

investors directly to either email jrizzo@wiandlaw.com or call Jeffrey Rizzo at 813-347-

5100. 
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Dated this 15th day of December, 2011. 

 
Respectfully submitted, 
 
s/Burton W. Wiand     
Burton W. Wiand, Receiver 
 

CERTIFICATE OF SERVICE  

I HEREBY CERTIFY  that on December 15, 2011, I electronically filed the 

foregoing with the Clerk of the Court by using the CM/ECF system. 

I FURTHER CERTIFY  that on December 15, 2011, I mailed the foregoing 

document and the notice of electronic filing by first-class mail to the following non-CM/ECF 

participant(s): 

 Arthur G. Nadel  
 Register No. 50690-018 

FCI BUTNER LOW 
Federal Correctional Institution 
P.O. Box 999 
Butner, NC  27509 

 
 

s/Gianluca Morello  
Gianluca Morello, FBN 034997 
gmorello@wiandlaw.com 
Maya M. Lockwood, FBN 0175481 
mlockwood@wiandlaw.com  
WIAND GUERRA KING P.L. 
3000 Bayport Drive 
Suite 600 
Tampa, FL  33607 
T: (813) 347-5100 
F: (813) 347-5198 
 
Attorneys for the Receiver, Burton W. Wiand 
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RECEIVER’S UNOPPOSED MOTION TO (1) APPROVE DETERMINATION    

AND PRIORITY OF CLAIMS, (2) POOL RECEIVERSHIP ASSETS AND 
LIABILITIES, (3) APPROVE PLAN OF DISTRIBUTION,  

AND (4) ESTABLISH OBJECTION PROCEDURE  

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 1 of 91 PageID 10138Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 1 of 91



i 

TABLE OF CONTENTS  

BACKGROUND .............................................................................................................................1 

PROCEDURAL BACKGROUND ..................................................................................................3 

THE RECEIVER’S DETERMINATIONS AND FURTHER PLANS FOR 
ADMINISTERING THE CLAIMS PROCESS ..............................................................................7 

I.  OVERVIEW OF THE RECEIVER’S DETERMINATION OF CLAIMS 
AND CLAIM PRIORITY....................................................................................................7 

A.  Allowed Investor Claims And Tax Lien Claims, Which Should 
Receive Highest Priority ........................................................................................10 

1.  Allowed Investor Claims .......................................................................... 10 

2.  Allowed Tax Lien Claims ......................................................................... 10 

B.  Allowed In Part Investor Claims, Which Also Should Receive Highest 
Priority ...................................................................................................................12 

1.  Investor Claims Should Be Allowed Only For The Net 
Investment Amount ................................................................................... 13 

2.  Investor Claims For Amounts That Are Inconsistent With The 
Amounts Reflected In Receivership Records Should Be 
Allowed Only In The Appropriate Amount Reflected In 
Receivership Records ................................................................................ 15 

3.  Investor Claim Which Received Inequitable Preference 
Payment Resulting In A 50% Recovery Only Should Be 
Allowed To Receive Any Distribution When And If Other 
Investor Claimants With Allowed Claims Have Received A 
50% Recovery Of Their Allowed Amounts. ............................................. 16 

C.  Allowed In Part Non-Investor Secured Claims, Which Should Only Be 
Paid From Proceeds Of The Sale Of Collateral Less Certain Fees And 
Costs .......................................................................................................................17 

D.  Allowed And Allowed In Part Non-Investor Unsecured Claims, Which 
Should Receive Lowest Priority Among Allowed And Allowed In Part 
Claims ....................................................................................................................19 

E.  Denied Claims ........................................................................................................20 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 2 of 91 PageID 10139Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 2 of 91



ii 

1.  Investor Claims Which Should Be Denied Because No Losses 
Were Suffered ........................................................................................... 20 

2.  Investor Claim Which Should Be Denied Because It Was Filed 
After The Claim Bar Date And Investor Claimant Failed To 
Explain Reason For Late Submission ....................................................... 21 

3.  Claims Which Should Be Denied For Failure To Cure 
Deficiencies In Proof Of Claim Forms ..................................................... 23 

a.  Investor Claims From Offshore Nominee Accounts 
That Did Not Disclose Beneficial Owners.....................................23 

b.  Investor Claims Filed By Claimants Who Lack 
Necessary Authority .......................................................................24 

c.  Claims With No Supporting Documentation .................................25 

4.  Claims Which Should Be Denied Because They Relate To 
Matters Outside The Scope Of The Receivership ..................................... 26 

5.  Claims Which Should Be Denied Because Claimants Were On 
Inquiry Or Actual Notice Of Fraud ........................................................... 27 

a.  Sophisticated Financial Companies ...............................................27 

b.  Receivership Entity Employee .......................................................28 

6.  Investor Claim Which Should Be Denied Because Claimant Is 
A Charitable Organization Whose Invested Principal Consisted 
Of Proceeds Of The Scheme It Received From Neil Moody ................... 30 

7.  Investor Claim Which Should Be Denied Because Claimant Is 
A Charitable Organization Which Received Scheme Proceeds 
As Donations Which Far Exceed Its Claimed Loss Amount .................... 31 

8.  Investor Claim Which Should Be Denied Because Claimant’s 
Sole Director Has Ties To Other Investor Accounts, Including 
Accounts That Experienced False Profits ................................................. 32 

9.  Claims Which Should Be Denied Because Claimants Waived 
Them In Related Transactions With The Receiver ................................... 33 

II.   THE RECEIVER’S DETERMINATION OF CLAIMS AND PRIORITY IS 
FAIR AND EQUITABLE .................................................................................................34 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 3 of 91 PageID 10140Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 3 of 91



iii 

A.  Priority Of Claims ..................................................................................................34 

B.  The Net Investment Method Is The Proper Method Of Calculating 
Allowed Amounts For Investor Claims .................................................................38 

1.  Investor Claimants May Not Recover False Paper Profits ....................... 39 

2.  False Profits Received By An Investor Claimant In Connection 
With An Investor Account Should Set-Off Losses That 
Investor Suffered In Connection With Another Investor 
Account ..................................................................................................... 40 

C.  Other Limitations On Claims .................................................................................42 

1.  Limitation On Participation In Any Distribution For Investor 
Claimant Which Received Inequitable Preference Payment .................... 42 

2.  Limitations On Allowed Amounts For Non-Investor Secured 
Claimants Who Were Not On Inquiry Or Actual Notice Of 
Fraud ......................................................................................................... 44 

a.  Non-Investor Secured Creditors Can Only Recover 
From The Proceeds Of Sale Of Collateral .....................................44 

b.  Non-Investor Secured Creditors’ Claims Should Be 
Subordinated To The Receiver’s Recovery Of Fees And 
Costs Incurred By The Receivership For Maintaining 
And Selling The Collateral ............................................................45 

c.  Non-Investor Secured Creditors’ Claim Amounts 
Should Be Decreased By Interest Purportedly Accrued 
Since The Receivership’s Inception ...............................................47 

D.  Claims Which Should Be Denied Because Claimants Were On Inquiry 
Or Actual Notice Of Fraud ....................................................................................48 

1.  Investor Claimants That Are Sophisticated Financial 
Companies And Were On Inquiry Notice Of Fraud ................................. 52 

2.  Non-Investor Secured Claimant Wachovia Bank Had Inquiry 
Notice Of Fraud ........................................................................................ 55 

3.  Non-Investor Secured Claimant LandMark Bank Had Actual 
Notice Of Fraud ........................................................................................ 59 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 4 of 91 PageID 10141Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 4 of 91



iv 

a.  The Claim Relating To A Loan Secured By Christopher 
Moody’s Trust’s Investment In Viking Fund Should Be 
Denied ............................................................................................61 

b.  The Claim Relating To A Loan Secured By A 
Purported Pledge Of Bonds.com Interests As Collateral 
Also Should Be Denied ..................................................................63 

E.  Investor Claims Which Should Be Denied Because Claimant Was An 
Employee Of A Receivership Entity ......................................................................66 

F.  Investor Claim Which Should Be Denied Because Principal 
Investment Was Made With Proceeds Of The Scheme .........................................69 

III.   ALL ASSETS AND LIABILITIES OF THE RECEIVERSHIP ENTITIES 
SHOULD BE POOLED TO FORM A SINGLE RECEIVERSHIP ESTATE ..................72 

A.  Factual Basis For Pooling Assets And Liabilities..................................................72 

B.  Legal Basis For Pooling Assets And Liabilities ....................................................74 

IV.   THE RECEIVER’S PROPOSED PLAN OF DISTRIBUTION, INCLUDING 
AN INTERIM DISTRIBUTION .......................................................................................77 

A.  The Receiver’s Plan ...............................................................................................77 

B.  The Receiver’s Plan Is Consistent With Applicable Legal And 
Equitable Principles ...............................................................................................79 

V.  THE PROPOSED PROCEDURE FOR OBJECTIONS IS LOGICAL, FAIR, 
AND REASONABLE .......................................................................................................80 

A.  The Proposed Objection Procedure .......................................................................80 

B.  The Proposed Objection Procedure Is Consistent With Applicable 
Legal And Equitable Principles .............................................................................83 

CONCLUSION ..............................................................................................................................84 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 5 of 91 PageID 10142Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 5 of 91



1 

Burton W. Wiand, as Receiver (the “Receiver”), respectfully moves this Court for an 

Order: (1) approving his determination and priority of claims as set forth in this Motion and 

attached Exhibits B through J; (2) pooling all assets and liabilities of the receivership entities 

into one consolidated Receivership estate; (3) approving a plan of distribution; and (4) 

establishing a procedure for objections to the Receiver’s determination of claims and claim 

priority and plan of distribution. 

It is worth emphasizing the last prong of the relief sought by this Motion: the 

Receiver seeks to establish an objection procedure which will allow the Receiver and the 

Court to efficiently address any objections to claim determinations, claim priority, and the 

plan of distribution in an orderly and fair process.  This process will allow the Receiver to 

attempt to resolve objections before they are submitted to the Court for consideration, which 

will avoid inefficient piecemeal adjudication of objections and conserve both the Court’s and 

the Receivership’s time and resources.  Accordingly, any objection to claim determinations, 

claim priority, or the plan of distribution directly filed in Court in response to this Motion 

should be denied without prejudice to its submission to the Receiver in accordance with the 

pertinent parameters set forth in Section V. of this Motion. 

BACKGROUND  

On January 21, 2009, the Securities and Exchange Commission (the “Commission”) 

initiated this action to prevent the defendants from further defrauding investors of hedge 

funds managed by them.  That same day, the Court entered an order appointing Burton W. 

Wiand as Receiver for Defendants Scoop Capital, LLC (“Scoop Capital”) and Scoop 

Management, Inc. (“Scoop Management”) and Relief Defendants Scoop Real Estate, L.P. 
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(“Scoop Real Estate”); Valhalla Investment Partners, L.P. (“Valhalla Investment 

Partners”); Valhalla Management, Inc. (“Valhalla Management”); Victory Fund, Ltd. 

(“Victory Fund ”); Victory IRA Fund, Ltd. (“Victory IRA Fund ”); Viking IRA Fund, LLC 

(“Viking IRA Fund ”); Viking Fund, LLC (“Viking Fund ”); and Viking Management, LLC 

(“Viking Management”).1  (See generally Order Appointing Receiver (Doc. 8).) 

The Court subsequently granted seven motions to expand the scope of the 

Receivership and appointed the Receiver as receiver over the following: 

 Venice Jet Center, LLC, and Tradewind, LLC  (Order, Jan. 27, 2009 (Doc. 
17)); 

 Laurel Mountain Preserve, LLC; Laurel Preserve, LLC; the Marguerite J. 
Nadel Revocable Trust UAD 8/2/07; and the Laurel Mountain Preserve 
Homeowners Association, Inc.  (Order, Feb. 11, 2009 (Doc. 44)); 

 The Guy-Nadel Foundation, Inc.  (Order, Mar. 9, 2009 (Doc. 68)); 

 Lime Avenue Enterprises, LLC, and A Victorian Garden Florist, LLC 
(Amended Order, Mar. 17, 2009 (Doc. 81)); 

 Viking Oil & Gas, LLC (Order, July 15, 2009 (Doc. 153));  

 Home Front Homes, LLC (Order, Aug. 10, 2009 (Doc. 172)); and 

 Traders Investment Club (Order, Aug. 9, 2010 (Doc. 454)). 

All of the entities and the trust in receivership are referred to collectively as the 

“Receivership Entities.”  The Receiver was reappointed as Receiver for the Receivership 

                                                 
1  Relief Defendants Scoop Real Estate, Valhalla Investment Partners, Victory IRA 
Fund, Victory Fund, Viking IRA Fund, and Viking Fund are collectively referred to as the 
“Hedge Funds.”  Defendants Scoop Capital and Scoop Management and Relief Defendants 
Valhalla Management and Viking Management are collectively referred to as the “Fund 
Managers.” 
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Entities by Orders dated June 3, 2009 (Doc. 140), January 19, 2010 (Doc. 316), and 

September 23, 2010 (Doc. 493).  (All Orders appointing and reappointing Receiver are 

collectively referred to as “Order Appointing Receiver”). 

The Defendants and Relief Defendants purported to engage in the sale of securities in 

the form of hedge fund interests with high levels of return to investors throughout the United 

States and overseas.  In reality, Arthur Nadel (“Nadel”) and the other Defendants, through 

Relief Defendants, engaged in a Ponzi scheme (the “scheme”) in which money raised from 

new investors and additional money raised from existing investors was used to: (1) pay 

fictitious returns to existing investors; (2) pay substantial management, advisory, and/or 

incentive fees to Nadel and others; and (3) purchase and/or fund additional businesses and 

other endeavors controlled by Nadel.  While some investors received funds from 

Receivership Entities, others did not. 

Pursuant to the Order Appointing Receiver, the Receiver was obligated to take 

possession of the Receivership Entities’ assets for the benefit of defrauded investors. The 

Receiver’s goal has been to marshal, liquidate, and then distribute Receivership assets to 

investors (and other creditors) with allowed claims in a fair and equitable manner. 

PROCEDURAL BACKGROUND  

On April 20, 2010, the Receiver filed an Unopposed Motion to (1) Approve 

Procedure to Administer Claims and Proof of Claim Form, (2) Establish Deadline for Filing 

Proofs of Claim, and (3) Permit Notice by Mail and Publication (the “Claims Form 

Motion ”) (Doc. 390).  On April 21, 2010, the Court granted the Receiver’s motion in its 

entirety (Doc. 391).  The Court established a Claim Bar Date of the later of 90 days from the 
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date of the Order granting the Claims Form Motion or the mailing of Proof of Claim Forms 

to all known investors and other potential creditors (as the term Claim Bar Date is defined in 

the Claims Form Motion).  Pursuant to the Court’s Order, any person or entity who failed to 

submit a proof of claim to the Receiver so that it was actually received by the Receiver on or 

before the Claim Bar Date is barred and precluded from asserting any claim against the 

Receivership or any Receivership Entity. 

The Court’s Order further provided that sufficient and reasonable notice would be 

given by the Receiver if made (1) by mail to the last known addresses of all known potential 

claimants, (2) by global publication on one day in The Wall Street Journal and publication on 

one day in the Sarasota-Herald Tribune, and (3) by publication on the Receiver’s website 

(www.nadelreceivership.com).  In compliance with the Court’s Order, on June 4, 2010, the 

Receiver mailed 1,256 packages to the last known addresses of known investors and their 

attorneys, if any, and any other known potential creditors of the Receivership estate, thereby 

establishing September 2, 2010, as the Claim Bar Date.  Each package included a cover 

letter, the Notice of Deadline Requiring Filing of Proofs of Claim (the “Notice”), and a Proof 

of Claim Form (collectively, the “Claims Package”).  The Receiver also published the 

Notice in the global edition of The Wall Street Journal and in the Sarasota Herald-Tribune on 

June 15, 2010, and posted the Notice and a Proof of Claim Form on his website. 

Following investors’ and other potential creditors’ submission of Proof of Claim 

Forms (the “Claimants”), over time the Receiver sent approximately 134 letters to pertinent 

Claimants notifying them of deficiencies in their respective Proof of Claim Forms.  The 

Receiver sent these letters to give Claimants an opportunity to correct deficiencies in their 
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claim filings which might ultimately affect the recognition of their claim.  The Claimants 

were given thirty days from the date of the notice of deficiency to return a corrected Proof of 

Claim Form.   

The Receiver received 504 claims (the “Claims”).2 Of the 504 claims, 478 claims 

were submitted in connection with 473 investor “accounts”3 (the “Investor Claimants” or 

“ Investor Claims”), which represent approximately 60% of all currently known Investor 

Accounts.4  The Receiver also received 26 claims from other purported creditors (the “Non-

Investor Claimants” or “Non-Investor Claims”), including two claims from taxing 

authorities (the “Tax Lien Claimants” or “Tax Lien Claims”).  Fourteen of the 504 claims 

were received after the Claim Bar Date. 

To make the process less burdensome for investors, the Court approved the 

Receiver’s proposal to include in Proof of Claim Forms distributed to investors his 

calculation for the applicable Investor Account’s “Net Investment Amount” where 

sufficient information existed.  The Net Investment Amount for an account was calculated by 

adding all amounts contributed by the pertinent investor(s) to an account and subtracting all 

                                                 
2  Overall, the Receiver received and reviewed 631 Proof of Claim Forms.  This number 
includes corrected and supplemented Proof of Claim Forms that were received in response to 
deficiency letters sent by the Receiver.  As noted above, these 631 Proof of Claims Forms 
relate to 504 total claims. 

3  Although Nadel and the Receivership Entities did not maintain separate investor 
accounts, the purported statements they created and distributed referred to fictitious 
“accounts” in the Hedge Funds (the “Investor Accounts”).  For ease of reference, this 
Motion and its Exhibits use the term “account” even though no such accounts actually 
existed. 

4  Multiple claims were submitted for five accounts. 
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distributions made to that accountholder(s), regardless of whether those distributions were 

characterized as interest, earnings, returns of principal, or by any other terminology.  In other 

words, the Net Investment Amount reflects dollars an investor actually deposited in the 

scheme minus dollars that investor actually received from the scheme. 

If the Investor Claimant agreed with the numbers provided by the Receiver, it did not 

have to provide any documentation supporting its claim.  The Investor Claimant, however, 

was required to sign under penalty of perjury and return the completed Proof of Claim Form 

by the Claim Bar Date.5  Of the 478 Investor Claims submitted, 392 claims agreed with the 

Receiver’s calculations; 63 claims disagreed; 4 claims did not indicate whether they agreed; 

and the remaining 19 claims were not provided calculations by the Receiver for various 

reasons.  To date, the Receiver has received claims from Investor Claimants totaling 

approximately $149,033,449.32 and claims from Non-Investor Claimants totaling 

approximately $9,205,581.14, for a total claim amount of approximately $158,239,030.46.6 

After the filing of this Motion, the Receiver will promptly mail a letter giving notice 

of this Motion to all Claimants to the mailing address provided on each of their respective 

submitted Proof of Claim Forms, and to their attorneys, if any were identified.  The letter will 

inform the Claimants that this Motion is available on the Receiver’s website or, upon request, 

                                                 
5  For the Court’s ease of reference, a copy of a blank Proof of Claim Form is attached 
as Exhibit A . 

6  The amount indicated for Non-Investor Claimants may not include all claimed 
interest, fees, or penalties which may be sought by them.  Importantly, these numbers reflect 
the amount Claimants are claiming they are owed, and not the amount the Receiver has 
determined is the value of allowable claims. 
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from the Receiver’s office.  The letter will also advise each Claimant of his, her, or its 

respective claim number.7   

THE RECEIVER’S DETERM INATIONS AND FURTHER 
PLANS FOR ADMINISTERING THE CLAIMS PROCESS  

I.  OVERVIEW OF THE RECEIVER’S DETERMINATION OF CLAIMS AND 
CLAIM PRIORITY 

As set forth in the Receiver’s Claims Form Motion, any properly completed and 

timely filed proof of claim should be allowed if it is established that: (1) the claim arises out 

of any Receivership Entity’s activities; (2) losses resulted from such activities; (3) any 

alleged claim and losses are consistent with the books and records gathered by the Receiver; 

and (4) no other ground exists for denying the claim.  The Receiver has carefully and 

thoroughly reviewed and considered all 504 submitted claims.  The Receiver has determined 

that each claim falls within one of five categories:   

(1) Investor Claims and Tax Lien Claims which should be allowed and 
should receive the highest priority among claims; 

 
(2) Investor Claims which should be allowed in part and also should 

receive the highest priority among claims; 
 
(3) secured Non-Investor Claims (the “Non-Investor Secured Claims”) 

which should be allowed in part, but should be paid only from the 
proceeds of the sale of the collateral securing the claims, less certain 
fees and costs; 

                                                 
7  To minimize public disclosure of Claimants’ financial affairs, the Receiver has 
assigned each claim a number.  As permitted by Court order (Doc. 674), by separate sealed 
filing, the Receiver will file with the Court a list disclosing the identity of each Claimant 
associated with each claim identified by number in Exhibits B through J.   

In certain instances, however, where the Claimant’s identity is important to the 
determination of a claim, this Motion discloses that information. 
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(4) unsecured Non-Investor Claims (the “Non-Investor Unsecured 

Claims”) which should be allowed (in whole or in part), but should 
be paid only after defrauded investors’ allowed claims have been 
paid in full; and 

 
(5) claims which should be denied. 

 
As detailed in Exhibits B through J, the Receiver has proposed an Allowed Amount8 

for each claim.  The Receiver’s determination of a Claimant’s Allowed Amount is not 

indicative of the amount the Claimant will receive through distributions of Receivership 

assets.  Rather, each Claimant holding an allowed claim with a positive Allowed Amount 

will be eligible for distributions on a pro rata basis depending on the priority of the claim 

(unless otherwise discussed in this Motion), and ultimately will likely only receive a 

percentage of its Allowed Amount.  For example, claims submitted by Non-Investor 

Unsecured Claimants, such as unsecured trade creditors, may receive no distributions despite 

having a positive Allowed Amount because, as discussed below in Section II. A., those 

claims are subject to a lower priority than defrauded investors’ claims.   

As of November 29, 2011, the Receiver had approximately $21,882,616.97 in cash 

and certificates of deposits in all Receivership accounts.  The Receiver believes that he has 

sufficient funds to warrant the expense inherent in making an interim distribution.  As 

discussed in more detail below, the Receiver recommends making an interim distribution as 

                                                 
8  “Allowed Amount” is the amount of a claim to which the Receiver has determined 
the Claimant is entitled.  The Allowed Amount will serve as the basis for determining a 
Claimant’s ultimate distribution of Receivership assets.   

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 13 of 91 PageID 10150Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 13 of 91



9 

soon as practicable after Claimants have had the opportunity to object as provided in Section 

V. of this Motion. 

The Receiver considered each submitted claim to determine its claim category, with 

the goal that distribution of the Receivership’s assets be equitable and fair among all 

Claimants.  Various types of Claimants submitted claims, including individual investors, 

institutional investors, service providers, and mortgage lenders.  Some Claimants had no 

reason to know of Nadel’s scheme while others were more sophisticated and, at a minimum, 

should have recognized at least some of the numerous “red flags.”  A subsequent reasonable 

and diligent inquiry would have revealed fraud or, at a minimum, failed to ameliorate 

suspicions.  It is through the Receiver’s review and assessment of information each Claimant 

provided, the books and records of the Receivership Entities, and information obtained from 

non-parties that the Receiver established the categories of Claimants discussed in this Motion 

to assure fair and equitable treatment. 

The Receiver asks the Court to approve his recommended claim determinations as set 

forth in Exhibits B through J and, in certain instances, discussed in more detail below.  

Further, as the Claim Bar Date has passed and all Claimants and other potential creditors 

have had ample notice of the claims process and an opportunity to file claims and to seek 

enforcement of any liens or other asserted rights or interests in Receivership property, the 

Receiver asks the Court to issue an order (1) confirming that no further claims will be 

considered and (2) barring any future claims against Receivership Entities, Receivership 

property, the Receivership estate, or the Receiver, and any proceedings or other efforts to 

enforce or otherwise collect on any lien, debt, or other asserted interest in or against 
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Receivership Entities, Receivership property, or the Receivership Estate.  Such an order is 

important to bring finality and to allow distributions to proceed, and is warranted in light of 

the ample time that has been available to address such matters.   

A. Allowed Investor Claims And Tax Lien Claims, Which Should Receive 
Highest Priority 

1. Allowed Investor Claims 

Highest priority should be given to claims submitted by investors who were 

victimized by the scheme and who did not have reason to recognize “red flags.”  Specifically, 

these investors invested a principal amount in the scheme which exceeded any distributions 

they received from the scheme.  The Receiver has determined that 345 Investor Claims 

should be allowed.  These claims are identified in Exhibit B and are consistent with the 

Receivership Entities’ books and records and other documents recovered by the Receiver 

(collectively, the “Receivership Records”).  Accordingly, the Court should allow each of 

these claims in the Allowed Amounts as set forth in Exhibit B . 

2. Allowed Tax Lien Claims 

Under the procedures set forth in the Claims Form Motion, the Receiver sent Claims 

Packages to numerous state and federal taxing authorities, advising them of their opportunity 

to submit a claim.  The Receiver selected these recipients based on information in his 

possession indicating ties between the Receivership and those jurisdictions.  Specifically, the 

Receiver sent Claims Packages to the Internal Revenue Service (“IRS”) and state and certain 

county taxing authorities in Florida, Delaware, Georgia, North Carolina, Mississippi, and 

Ohio.  In Florida, the Receiver sent Claims Packages to the Florida Department of Revenue 

and the Sarasota County Tax Collector.  In Delaware, the Receiver sent a Claims Package to 
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the Delaware Department of Revenue.  In Georgia, the Receiver sent Claims Packages to the 

Georgia Department of Revenue, the Coweta County Tax Assessor, the Grady County Tax 

Assessor, and the Thomas County Tax Assessor.  In North Carolina, the Receiver sent 

Claims Packages to the North Carolina Department of Revenue, the Alamance County Tax 

Department, the Buncombe County Tax Department, and the Wake County Revenue 

Department.  In Mississippi, the Receiver sent Claims Packages to the Mississippi State Tax 

Commission and the Lee County Tax Collector.  And in Ohio, the Receiver sent Claims 

Packages to the Ohio Department of Taxation and the Lorain County Auditor.  In total, the 

Receiver sent Claims Packages to 23 local, state, and federal taxing authorities. 

The Receiver received claims from two taxing authorities: the IRS and the Sarasota 

County Tax Collector.  (See Claim Nos. 479 and 480 on Exhibit C , respectively.)  The IRS’s 

claim seeks $3,400 for penalties owed in connection with Receivership Entities’ returns for 

the year ending 2007.  The IRS submitted this claim on June 30, 2011, nearly ten months 

after the Claim Bar Date and only after repeated contact by the Receiver’s accountant.  

Despite the IRS’s late filing, given the low dollar amount of this tax claim, the Receiver does 

not believe it makes financial sense to contest the claim, and thus the Court should allow this 

claim as specified in Exhibit C .9 

The Sarasota County Tax Collector’s timely filed claim stems from tangible personal 

property taxes incurred in 2009 on property then owned by Receivership Entity Home Front 

                                                 
9 Because the IRS’s claim seeks a minimal amount and was received sufficiently prior 
to the filing of this Motion and any interim distribution, allowing this claim should not cause 
any appreciable prejudice to other Claimants. 
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Homes, LLC.  The Sarasota County Tax Collector seeks $1,081.99.  Given the low dollar 

amount of this tax claim, the Court should allow this claim as specified in Exhibit C . 

Because the Claim Bar Date has long passed, the Court should order that the above 

taxing authorities are barred and precluded from asserting a claim or any further claim 

against the Receiver, Receivership estate, or any Receivership Entity.  See Callahan v. 

Moneta Capital Corp., 415 F.3d 114, 117-18 (1st Cir. 2005) (potential claimants that did not 

submit claims by bar date lacked “standing to object to the adjudication of a pending claim in 

the Claims Disposition Order”); S.E.C. v. Princeton Econ. Int’l Ltd., 2008 WL 7826694, *4 

(S.D.N.Y. 2008) (“All persons or entities with a claim that failed to file a proof of claim prior 

to the Bar Date and were not excused from filing a proof of claim under the Plan are forever 

barred, estopped, and permanently enjoined.”); C.F.T.C. v. Wall St. Underground, Inc., 2007 

WL 1531856, *4 (D. Kan. 2007) (same).  Enforcement of the Claim Bar Date against any 

future claim is necessary to allow the Receiver to proceed with his plan of distribution as 

discussed in Section I. E. 2. below. 

B. Allowed In Part Investor Claims, Which Also Should Receive Highest 
Priority 

The Receiver received 75 Investor Claims which, because of various factors, should 

not be allowed in full.  These claims, and the factors impacting each claim, are set forth in 
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Exhibit D .10  Sections I. B. 1. and I. B. 2. below contain general discussions of certain 

matters impacting the Allowed Amount of these claims.  Section I. B. 3. below contains a 

preliminary discussion about additional matters impacting one of these claims.   

1. Investor Claims Should Be Allowed Only For The Net Investment 
Amount 

As a general matter, as detailed in Section II. B. below, an Investor Claimant is not 

entitled to an Allowed Amount that exceeds its Net Investment Amount.  Accordingly, the 

Court should approve the “Net Investment Method” as the appropriate method for 

determining Allowed Amounts for Investor Claims.  The Net Investment Method begins with 

the Net Investment Amount for each Investor Account which, as previously noted, adds all 

amounts contributed by the pertinent investor(s) to an account and subtracts all distributions 

made to that accountholder(s), regardless of whether those distributions were characterized as 

interest, earnings, returns of principal, or by any other terminology.  The Court approved the 

Receiver’s proposal to include this amount on the Proof of Claim Forms sent to investors 

where sufficient information was available. 

The Net Investment Amount appropriately does not include any “False Paper 

Profits.”  False Paper Profits represent the purported appreciation in an Investor Account 

from the Hedge Funds’ purported investment activities as reflected in statements sent to 

                                                 
10  There are seven additional claims included in Exhibit D for which Investor Claimants 
agreed to a reduction of their claim amount or potential distribution as part of resolutions of 
litigation brought by the Receiver.  The set-off or reduced amounts are reflected in Exhibit 
D.  (See Claim Nos. 346, 351, 363, 377, 378, 390, and 396.)  Exhibit D  also includes one 
additional claim for an account which transferred all of its funds to one of the 
aforementioned claims.  (See Claim No. 395). 
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investors.  These False Paper Profits were fictitious because no profits were actually earned 

by the Hedge Funds.  Rather, the Hedge Funds were operated as a Ponzi scheme, and the 

reported profits were a fiction.  The fictitious profits were only on “paper” because the 

investors associated with those accounts did not ask for distributions of those purported 

profits and thus did not receive any money purportedly representing those fictitious profits. 

In applying the Net Investment Method, where an Investor Claimant or related 

Investor Claimants have multiple accounts with the Hedge Funds and one or more of those 

accounts received “False Profits,” those accounts have been considered on a consolidated 

basis.  False Profits refer to the amount of money actually received by investors associated 

with an Investor Account from the scheme which exceeds the amount of money those 

investors actually invested in the scheme.  Typically, Investor Claimants would have 

received False Profits because of distributions they received of purported investment gains or 

principal redemptions. 

Inconsistent with the Net Investment Method, nine Investor Claims seek False Paper 

Profits in addition to their Net Investment Amounts.  (See Claim Nos. 350, 369, 397, 398, 

403, 405, 407, 408, and 417.)11  The Receiver’s determination of the Allowed Amounts for 

each of those nine Investor Claims reflects each of their associated Investor Account’s Net 

Investment Amount but does not include their fictitious False Paper Profits. 

Also inconsistent with the Net Investment Method, the Receiver received 24 claims 

for Investor Accounts which had losses but which were associated with investors who 

                                                 
11  Claim Number 349 is included on Exhibit D  because the Receiver has consolidated it 
into Claim Number 350. 
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received False Profits in connection with one or more additional Investor Accounts.  (See 

Claim Nos. 347, 352, 355, 358, 360, 364, 365, 367, 372, 375, 381, 383, 385, 389, 393, 396, 

401, 402, 404, 409, 412, 413, 418, and 419.)  In determining the Allowed Amounts for those 

claims, the Receiver set-off the claimed losses with the False Profits in the related accounts.12 

Accordingly, the Court should (1) find the Net Investment Method as proposed above 

and as reflected in the Exhibits is the appropriate method to use in determining Allowed 

Amounts for investors and (2) allow all of the foregoing claims for the Allowed Amounts as 

set forth in Exhibit D .  Legal authority supporting these conclusions is detailed in Sections 

II. B. 1. and II. B. 2. below. 

2. Investor Claims For Amounts That Are Inconsistent With The 
Amounts Reflected In Receivership Records Should Be Allowed 
Only In The Appropriate Amount Reflected In Receivership 
Records 

Nine Investor Claims have claim amounts that are inconsistent with Receivership 

Records and should be allowed only in the appropriate amount reflected in those records.  

(See Claim Nos. 354, 373, 374, 387, 394, 399, 406, 415, and 416.)   The Receiver has 

                                                 
12  For ease of the Court’s and the Claimants’ review, Exhibit D includes both the 
claims for losses and the related claims involving Investor Accounts with False Profits.  
Entries in the “Recommended Claim Determination” column in Exhibit D  for each of these 
claims identifies which claims should be set-off and the amounts to be set-off.  Each claim 
involving an Investor Account with False Profits necessarily has no loss and thus has no 
Allowed Amount.  Those False Profits claims are only included in Exhibit D for purposes of 
set-off and otherwise would have been in the Exhibit listing denied claims because they had 
no loss. (See Claim Nos. 348, 353, 356, 359, 361, 366, 368, 371, 376, 382, 384, 386, 388, 
392, 400, 403, 410, 411, 414, and 420.)  Also included in Exhibit D  for ease of reference are 
related claims for Investor Accounts which may have purportedly transferred funds or have 
been consolidated with other Investor Accounts which are involved in the set-offs discussed 
above.  (See Claim Nos. 357, 362, 370, 379, and 380.) 
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thoroughly reviewed those claims and relevant Receivership Records, and those records 

show the figures and Allowed Amounts set forth in Exhibit D  for each of those claims 

accurately reflect their Net Investment Amount.  Accordingly, the Court should allow each of 

those claims only for the Allowed Amounts specified in Exhibit D . 

3. Investor Claim Which Received Inequitable Preference Payment 
Resulting In A 50% Recovery Only Should Be Allowed To Receive 
Any Distribution When And If Ot her Investor Claimants With 
Allowed Claims Have Received A 50% Recovery Of Their 
Allowed Amounts. 

As discussed in more detail below in Section II. C. 1. and as set forth in Exhibit D , 

one Investor Claim should be allowed only in part because the Claimant received an 

inequitable preference payment after it was placed on notice of “red flags.”  (See Claim No. 

391.)  Specifically, in 2005 the Claimant invested $2 million in Victory Fund.  By 2008, the 

purported value of that “investment” exceeded $3 million, and the Claimant attempted to 

redeem its entire “investment” by no later than September 30, 2008.  Nadel resisted the 

Claimant’s initial attempt to redeem citing “extraordinary market circumstances.”  In reality, 

the scheme was on the brink of collapse and Nadel had run out of money to satisfy the 

redemption request.  In response, the Claimant sent Nadel letters and emails demanding the 

return of its purported investment and threatening legal action if Nadel did not comply.  To 

forestall the immediate detection of his scheme, Nadel arranged a partial “redemption” of $1 

million to the Claimant on November 11, 2008.  Two months later, Nadel’s scheme 

collapsed, and he fled Sarasota. 

The $1 million that Nadel transferred to the Claimant after being threatened with 

legal action was an inequitable preference payment made after the Claimant was placed on 
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notice of red flags as a result of Nadel’s refusal to honor the Claimant’s redemptions request.  

That preference amounted to a return to the Claimant of 50% of its principal investment 

under inequitable circumstances.  As such, that transfer effectively should be treated as an 

“advance” on claims process distributions, and the Claimant should not be allowed to 

participate in any further distributions unless and until all Investor Claimants receive 50% of 

their Allowed Amounts.   

C. Allowed In Part Non-Investor Secured Claims, Which Should Only Be 
Paid From Proceeds Of The Sale Of Collateral Less Certain Fees And 
Costs 

The Receiver received secured claims which should be allowed in part from two 

banks which loaned money to certain Receivership Entities for the purchase of real property: 

(1) Branch Banking & Trust Company (“BB&T ”) and (2) Bank of Coweta.13  (See Claim 

Nos. 481 and 482.)  Both BB&T and Bank of Coweta have secured liens on property 

purchased with those loans. 

BB&T loaned $394,000 to Receivership Entity Laurel Preserve, LLC to refinance 

Nadel’s cottage located at 10 Laurel Cottage Lane, Black Mountain, North Carolina (the 

“Laurel Preserve Cottage”).  (See Claim No. 482.)  The principal balance of the loan when 

the Receiver was appointed was $360,157.37.  During the life of the loan, $79,103.30 was 

paid towards the loan’s principal or interest.  Thus, BB&T has already received slightly more 

                                                 
13  The Receiver also received: (1) a secured claim from Wachovia Bank, N.A. 
(“Wachovia Bank”) relating to a loan to a Receivership Entity for the purchase of real estate  
(see Claim No. 502) and (2) two claims from LandMark Bank of Florida (“LandMark 
Bank”) asserting secured interests in connection with a loan made to Christopher Moody  
(see Claim Nos. 500 and 501).  However, as discussed in Sections II. D. 2. and II. D. 3. 
below, those claims should be denied. 
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than 20% of the original loan amount.  As discussed in more detail in Section II. C. 2. below 

and as set forth in Exhibit E , this claim should be allowed in the amount of $360,157.37, 

which is the principal amount of the loan outstanding at the time of the Receiver’s 

appointment, but should only be paid from the proceeds of the eventual sale of the Laurel 

Preserve Cottage, less fees and costs incurred by the Receivership to maintain and sell the 

property.  Because the Receiver is entitled to compensation for these fees and costs, the 

Receiver’s fees and costs should be deducted from the proceeds of the sale of the property 

first and then the remaining proceeds should be distributed to BB&T up to the Allowed 

Amount. 

Bank of Coweta loaned $1,000,000 to Receivership Entity Tradewind, LLC for the 

purchase of five aircraft T-hangars and one box hangar in Coweta County, Georgia (the 

“Hangars”).  (See Claim No. 481.)  When the Receiver was appointed, the principal balance 

of the loan was $964,300.80.  The Receiver has been making monthly payments on that loan 

because he believes they are in the best interest of the Receivership.  As of November 25, 

2011, the principal balance of the loan was $891,628.04.  During the life of the loan, 

$399,078.75 has been paid towards the loan’s principal or interest.  Thus, Bank of Coweta 

has already received nearly 40% of the original loan amount.  Because the Receiver has been 

making payments on this loan, as discussed in more detail in Section II. C. 2. below and set 

forth in Exhibit E , this claim should be allowed in the amount of the principal amount of the 

loan outstanding at the time of the eventual sale of the Hangars, not to exceed $891,628.04, 

but should only be paid from the proceeds of the eventual sale of the Hangars, less fees and 

costs incurred by the Receivership to maintain and sell the Hangars.  Again, because the 
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Receiver is entitled to compensation for these fees and costs, the Receiver’s fees and costs 

should be deducted from the proceeds of the sale of the property first and then the remaining 

proceeds should be distributed to Bank of Coweta up to the Allowed Amount. 

D. Allowed And Allowed In Part Non-Investor Unsecured Claims, Which 
Should Receive Lowest Priority Among Allowed And Allowed In Part 
Claims 

Unsecured non-investor creditors submitted 13 claims for amounts owed in 

connection with their provision of goods or services to Receivership Entities (“Non-Investor 

Unsecured Claimants”).  The total amount of those 13 claims is $755,452.51, and they are 

itemized in Exhibit F.   Eight of those claims should be allowed for the full amount claimed  

(see Claim Nos. 484, 485, 486, 488, 490, 491, 492, and 493), and the remaining five claims 

should have Allowed Amounts that are less than the amount claimed (see Claim Nos. 483, 

487, 489, 494, and 495).  The latter five claims should be allowed only in the Allowed 

Amounts set forth in Exhibit F .  As discussed in Section II. A. below, all of the Allowed and 

Allowed In Part Non-Investor Unsecured Claims should receive the lowest priority among 

Allowed and Allowed In Part claims, such that those claims are paid only after the Allowed 

Amounts of all Investor Claims have been paid in full. 

The reasons for allowing five of the Non-Investor Unsecured Claims only in part are 

specified in Exhibit F , but following is a summary.  Two claims seek fees for services 

provided after appointment of the Receiver which the Receiver did not request or approve.  

(See Claim Nos. 487 and 494.)  One claim seeks late charges for unpaid invoices.  (See Claim 

No. 489.)  Another claim seeks the remainder of monthly payments due on a pre-

Receivership lease agreement for Receivership Entities’ offices plus interest through the term 
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of a lease which runs until after this Receivership was instituted.  (See Claim No. 495.)  That 

claim also: (1) seeks a 3% rent increase beginning more than two months after appointment 

of the Receiver and after the offices had been vacated and (2) fails to reduce the amount 

sought by the last month’s rent, which was prepaid by Receivership Entities.  The final claim 

seeks the balance due on a promissory note given by a Receivership Entity plus exorbitant 

interest of 25% beginning from January 2009 (i.e., the month of the Receiver’s appointment), 

legal fees, and management fees presumably for services rendered to the Receivership Entity.  

(See Claim No. 483.)  As a matter of equity, under the circumstances of this Receivership, 

these claims should not recover for unsolicited services, interest charges, late fees, legal fees, 

management fees, or rent increases imposed or incurred after the Receiver’s appointment.  

The Receiver’s claim determination for each of these claims deducts from their respective 

Allowed Amounts the amounts claimed for these items. 

E. Denied Claims 

Forty-three of the 504 submitted claims should be denied.  These claims are identified 

and discussed in Exhibits G and H and briefly summarized below. 

1. Investor Claims Which Should Be Denied Because No Losses 
Were Suffered 

Nineteen of the 43 claims, all 19 of which are Investor Claims, should be denied 

because the Investor Claimants submitting those claims did not experience any losses.  (See 

Claim Nos. 449, 450, 451, 452, 453, 454, 455, 456, 459, 461, 462, 463, 464, 465, 466, 467, 

468, 471, and 477.)  In fact, 16 of those 19 Investor Claims were submitted by Investor 

Claimants who are overall net “winners.”  This means that when considering all Investor 

Accounts associated with each of those Investor Claimants, each Investor Claimant had an 
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overall False Profit.  For at least one of those Investor Claimants, False Profits exceeded $1 

million. 

Consistent with the legal authority discussed below in Section II. B., claims by 

Investor Claimants who have not experienced an overall loss should be denied.  It would be 

inequitable and inconsistent with precedent to allow an Investor Claimant to recover for a 

loss in one Investor Account when the Investor Claimant has received False Profits greater 

than that loss in connection with another Investor Account.  These claims should be denied as 

set forth in Exhibit G . 

2. Investor Claim Which Should Be Denied Because It Was Filed 
After The Claim Bar Date And Investor Claimant Failed To 
Explain Reason For Late Submission 

Fourteen Proof of Claim Forms were received after the Claim Bar Date.  The 

Receiver sent a letter to each Investor Claimant who filed a late claim without providing an 

explanation for the late filing.  The letter requested that any extenuating circumstances for 

the late filing be provided to the Receiver in writing and that failure to do so could result in 

denial of the claim.  The Receiver received responses for each such claim except for one.  

(See Claim No. 458.)  Not only did the non-responding Investor Claimant (which is a 

Limited Liability Company) fail to provide any explanation for the late filing, but the 

Receiver has learned the owners of this Claimant, along with other individuals, previously 

invested in Hedge Funds through another Limited Liability Company.  That previous 

investment received False Profits.  Because the Receiver was not provided any details about 

who invested in the Hedge Funds through both Limited Liability Companies and how much 
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those persons or entities invested in and received from the Hedge Funds, the Receiver cannot 

determine each such person or entity’s losses or False Profits. 

Pursuant to the Court’s Order on the Claims Form Motion, any person or entity who 

failed to submit a proof of claim to the Receiver so that it was actually received by the 

Receiver on or before the Claim Bar Date is barred and precluded from asserting any claim to 

Receivership assets.  Under the circumstances of this Receivership, and specifically the 

scheme’s impact on defrauded investors with losses, a limited exception should be made for 

Investor Claimants that provided extenuating circumstances for the delay which the Receiver 

believes, under the totality of the circumstances, reasonably justify allowing those late-filed 

claims. (See Claim Nos. 5, 48, 52, 57, 181, 183, 269, 357, 358, 359, and 417.)14  This 

conclusion is heavily based on the fact that (i) because those claims were filed so close in 

time to the Claim Bar Date (they were received by October 6, 2010, which is slightly more 

than one month after the Claim Bar Date), there is no prejudice in accepting them at this time 

and (ii) the Claimants made an effort to provide extenuating circumstances for their late 

filings.  On the other hand, however, as specified in Exhibit G , the late-filed Investor Claim 

discussed in the previous paragraph should be denied for the reasons discussed.   

                                                 
14  Another late-filed claim was accompanied by an explanation of extenuating 
circumstances  (see Claim No. 471), but as explained in Exhibit G and Section I. E. 1., this 
claim should be denied because the associated Investor Account had False Profits rather than 
a loss. 
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3. Claims Which Should Be Denied For Failure To Cure Deficiencies 
In Proof Of Claim Forms 

a. Investor Claims From Offshore Nominee Accounts That 
Did Not Disclose Beneficial Owners 

Two Investor Claims should be denied because they were submitted by nominees of 

offshore bank accounts that did not disclose the beneficial owners of the accounts.  (See 

Claim Nos. 445 and 469.)  The Receiver sent these Investor Claimants letters explaining the 

deficiencies in the Proof of Claim Forms and requesting disclosure of all beneficial owners of 

the pertinent accounts.  One offshore bank did not respond to the deficiency letter.  (See 

Claim No. 469.)  The other offshore bank provided some information but wrote on the Proof 

of Claim Form that the beneficial owners, which appear to be investment funds, “do not 

intend to provide/divulge the requested information.”  (See Claim No. 445.)  This answer was 

given in response to Question 3 on the Proof of Claim Form (see Exhibit A) which states:  “If 

this form is being completed on behalf of an entity, please provide the full name of the entity 

and all of its trustees, officers, directors, managing agents, shareholders, partners, 

beneficiaries, and any other party with an interest in the entity.” 

These offshore banks’ refusal to provide requested information has impeded the 

Receiver from assessing whether the pertinent Investor Claimants have submitted allowable 

claims.  For instance, without knowing the beneficial owners of the accounts, the Receiver 

cannot determine whether those owners held other Investor Accounts, whether they received 

False Profits in connection with any such other accounts, whether they otherwise received 

additional money from Receivership Entities, or whether they were “insiders.”  Accordingly, 

these claims should be denied as set forth in Exhibit G . 
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b. Investor Claims Filed By Claimants Who Lack Necessary 
Authority 

The Receiver received three Investor Claims from Millennium Trust submitted on 

behalf of accounts for which it acted as custodian.  (See Claim Nos. 457, 470, and 472.)  

Millennium Trust acted as custodian for numerous Individual Retirement Accounts which 

invested in the Hedge Funds.  These claims were submitted on behalf of Marguerite Nadel 

(Nadel’s wife); Geoff Quisenberry (her son); and an investor.  Mrs. Nadel’s and the 

investor’s respective Proof of Claim Forms were signed only by an officer of Millennium 

Trust and not by them.  Mr. Quisenberry’s Proof of Claim Form was signed by him and the 

same Millennium Trust officer, but Mr. Quisenberry’s signature was not an original 

signature.  Further, the claim submitted on behalf of the investor is a duplicate claim as that 

investor also submitted his own claim for that same account. 

The Receiver sent letters to these Claimants identifying the deficiencies in the 

submitted Proof of Claim Forms.  The Receiver requested (1) a writing showing Millennium 

Trust had authority to submit the relevant claims or (2) an original signature of the account 

owner on the Proof of Claim Form certifying the information provided on the Proof of Claim 

Form was true and correct.  The Receiver received no response from Millennium Trust or the 

underlying Claimants regarding these deficiencies. 

Further, information on the Proof of Claim Forms for both Mrs. Nadel and Mr. 

Quisenberry was not complete or accurate.  For instance, even though required by the Proof 

of Claim Forms, they fail to identify any money Mrs. Nadel or Mr. Quisenberry received 

from Receivership Entities that was unrelated to the specific accounts held by Millennium 

Trust.  This omission renders those forms severely inaccurate because both of them received 
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substantial “wages” from Receivership Entity Scoop Management.  This omission from Mr. 

Quisenberry’s Proof of Claim Form is particularly troubling because he signed a copy under 

penalty of perjury.  Indeed, neither Mrs. Nadel nor Mr. Quisenberry suffered overall losses 

because they each received substantial amounts of scheme proceeds unrelated to investments, 

including as “wages.”  And in any event, the money used to fund their Millennium Trust 

Individual Retirement Account investments was scheme proceeds which they received as 

“wages.”  For these reasons, these claims should be denied as specified in Exhibit G . 

c. Claims With No Supporting Documentation 

The Receiver received an Investor Claim from Nadel’s brother-in-law.  (See Claim 

No. 460.)  The Receiver did not provide any amounts in the Exhibit A attached to the Proof 

of Claim Form for this Claimant.  In light of the relationship between the Claimant and 

Nadel, the Receiver wanted the Claimant to provide proof that the investment was (1) made 

with money that was not proceeds of the scheme or (2) not simply credited on the books 

without actual receipt of funds.  The Claimant did not provide any supporting documentation 

as required by the Proof of Claim Form.  The Receiver sent the Claimant a letter identifying 

this deficiency and providing the Claimant 30 days to provide the requested documentation, 

but the Claimant did not respond.  Receivership Records do not reflect any actual deposit of 

money to fund this investment, and because this Claimant failed to provide documentation, 

the Receiver has no record that this was a legitimate investment.  Accordingly, the claim 

should be denied as specified in Exhibit G . 

The Receiver also received a claim from an individual with a correctional facility’s 

address as a return address who appears to be an inmate of that facility.  (See Claim No. 497.)  
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No record of this Claimant was found in Receivership Records.  The Claimant submitted a 

claim for “health care goods and services of a confidential nature.”  He also states that he was 

an investor and unpaid creditor.  However, the Proof of Claim Form was not properly 

completed and did not include any supporting documents.  The Receiver sent the Claimant a 

letter identifying the deficiencies and providing the Claimant 30 days to correct them, but the 

Receiver did not receive any response.  Because the Receiver has no record of this Claimant 

or any purported investment made or service provided and because the Claimant failed to 

provide any support for his claim, the claim should be denied as specified in Exhibit H . 

4. Claims Which Should Be Denied Because They Relate To Matters 
Outside The Scope Of The Receivership 

The Receiver received two claims for matters which are outside the scope of the 

Receivership and do not involve Receivership Entities.  One pertinent Claimant is a former 

wife of Nadel who seeks recovery for purported mortgage loans secured by her property 

obtained while she and Nadel were married.  (See Claim No. 504.)  The other Claimant is a 

purported investor who seeks recovery of her purported investment or loan given to an 

individual named J.C. Abercrombie.  (See Claim No. 503.)  Neither J.C. Abercrombie nor the 

purported investment appears to have any relationship to this Receivership.  Likewise, the 

claim relating to the purported mortgages on Nadel’s former wife’s property is not within the 

scope of this Receivership.  That claim involves alleged damages caused by Nadel in his 

individual capacity that have no relation to the activities of the Receivership Entities.  In fact, 

the conduct purportedly giving rise to that claim pre-dates the matters which underlie this 

case.  Relief in this receivership does not extend to all victims of frauds perpetrated by the 
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same actors.  S.E.C. v. Homeland Commc’ns Corp., 2010 WL 2035326, *4 (S.D. Fla. 2010).  

Accordingly, these claims should be denied as set forth in Exhibit H . 

5. Claims Which Should Be Denied Because Claimants Were On 
Inquiry Or Actual Notice Of Fraud 

a. Sophisticated Financial Companies 

As discussed in detail in Section II. D. below, eight claims should be denied because 

the Claimants had either actual or inquiry notice of fraud, and thus it would be inequitable to 

share Receivership assets with these Claimants.  (See Claim Nos. 446, 447, 448, 473, 476, 

500, 501, and 502.)  Five of these claims were Investor Claims submitted by: (1) Citco 

Global Custody N.V. (“Citco”), a global foreign bank, on behalf of KBC Financial Products 

(“KBC ”), a sophisticated financial products firm with offices in London, New York, and 

Hong Kong (Claim Nos. 446, 447, and 448);15 and (2) Think Strategy Capital Management 

LLC (“Think  Strategy”), a capital management firm that acted as investment manager of the 

TS Multi-Strat Fund LP, an offshore investment fund (Claim Nos. 473 and 476).16  The 

                                                 
15  This Claimant’s Proof of Claim Forms were deficient because they failed to provide 
information requested in Question 3.  See Proof of Claim Form, Ex. A.  The Receiver sent 
the Claimant notice of the deficiency and provided the Claimant with 30 days to correct the 
deficiency.  The Claimant did not respond to this request and thus these claims should be 
denied for this reason alone.   

16  This Claimant’s Proof of Claim Forms were deficient because they were not signed 
by an individual authorized to act on behalf of the entity which held the account.  Rather, the 
signature line simply bore the name of the company itself.  The Receiver sent the Claimant 
notice of the deficiency and provided the Claimant with 30 days to correct the deficiency.  
The Claimant did not respond to this request and thus these claims should be denied for this 
reason alone.   

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 32 of 91 PageID 10169Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 32 of 91



28 

remaining three of these claims were Non-Investor Claims submitted by (1) Wachovia Bank 

(Claim No. 502); and (2) LandMark Bank (Claim Nos. 500 and 501). 

As discussed in detail in Section II. D. below, each of these Claimants was a 

sophisticated financial company and, at a minimum, should have recognized at least some of 

the numerous and easily discernible “red flags” surrounding Nadel and Receivership Entities.  

In turn, they should have conducted a diligent and reasonable investigation, which would 

have uncovered fraud or, at a minimum, failed to ameliorate the issues.  As a consequence, 

they were on inquiry notice of fraud.  Further, as also detailed in Section II. D. 3. below, one 

of these Claimants, LandMark Bank, was on actual notice of fraud when it purportedly 

entered into the transaction which forms the basis of one of its claims (see Claim No. 501).  

Under principles of equity, these Claimants should not receive any Receivership assets.  

Accordingly, these claims should be denied as set forth in Exhibits G and H. 

b. Receivership Entity Employee 

Similarly, as discussed in more detail in Section II. E. below, the Receiver received 

two claims from a former employee of a Receivership Entity.  (See Claim Nos. 474 and 475.)  

The Claimant was employed by Scoop Management as a bookkeeper from approximately 

December 2004 through the collapse of the scheme and was Neil Moody’s step-child.17  The 

                                                 
17  Neil Moody and his son Christopher Moody were “business partners” of Nadel (Neil 
and Christopher Moody are collectively referred to as the “Moodys”).  Each of them 
consented to entry of judgments for securities fraud in connection with the scheme and to 
disgorge all gains they received from the scheme.  See generally S.E.C. v. Neil V. Moody et 
al., Case No. 8:10-cv-00053-T-33TBM (M.D. Fla.), Consent of Def. Neil V. Moody ¶ 3 
(Doc. 2, Ex. 2); Consent of Def. Christopher D. Moody ¶ 3 (Doc. 2, Ex. 1); Judgments of 
Permanent Injunction and Other Relief against Neil Moody (Doc. 9) and Christopher Moody 
(Doc. 9-1). 
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Claimant was involved in certain aspects of the financial affairs of Viking Fund, Viking IRA 

Fund, Valhalla Investment Partners, Valhalla Management, and Viking Management.  The 

Claimant is also identified as handling the Hedge Fund Investor Account for Receivership 

Entity Viking Oil & Gas, LLC and Neil Moody’s personal account.  In only approximately 

four years as a bookkeeper, the Claimant received total compensation of $385,811.32.  The 

Claimant received wages of $118,326.76 in 2008 alone. The median salary for a bookkeeper 

in the relevant geographic area is less than half the amount the Claimant received.  

Receivership Records also indicated the Claimant drove a car paid for by Receivership 

Entities and had a Receivership Entity credit card. 

As detailed in Section II. E. below, these claims should be denied for two 

independent reasons.  First, they should be denied because the Claimant cannot satisfy the 

good faith obligations.  The Claimant was on inquiry notice of problems with the Hedge 

Funds because (1) the Claimant had an intimate connection with investor assets, movement 

of funds, and Neil Moody’s accounting and (2) the Claimant received more than twice the 

amount of compensation that was justified for the services the Claimant provided – which 

were clerical and often of a personal nature for Neil Moody.  Second, even if the Claimant 

had satisfied good faith obligations, the claim still should be denied because the claimed loss 

– a combined $91,987.50 – is more than offset by the excess salary the Claimant received, 

which consisted of proceeds of the scheme.18    Accordingly, these claims should be denied 

as specified in Exhibit G . 

                                                 
18   Further, the Claimant failed to provide proof of every investment deposit the 
Claimant purportedly made. The Proof of Claim Forms sent to this Claimant did not include 

(footnote cont’d) 
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6. Investor Claim Which Should Be Denied Because Claimant Is A 
Charitable Organization Whose Invested Principal Consisted Of 
Proceeds Of The Scheme It Received From Neil Moody 

One claim was filed by a charitable organization which received contributions from 

the Neil V. Moody Charitable Foundation (the “Moody Foundation”) and then invested 

most of those funds in a Hedge Fund.  (See Claim No. 478.)  Specifically, from April 26, 

2004 through November 21, 2008, Neil Moody, through the Moody Foundation, gave this 

Claimant approximately $1,219,222 on the condition that it invest the bulk of those funds in 

Valhalla Investment Partners.  The Claimant “invested” $1,111,111.40 of those funds and 

received $30,315.90 in distributions from this “investment.”  The donations given to this 

Claimant consisted of proceeds of the scheme funneled to Neil Moody as Hedge Fund 

management “fees” based on grossly distorted Hedge Fund performance figures and asset 

values.  As such, those donations were actually funds wrongfully taken from new and 

existing investors of the Hedge Funds.  As explained in Section II. F. below, the Claimant did 

not provide any value in return for those donations. 

Also as discussed in Section II. F. below, the Receiver can recover scheme proceeds 

transferred as a donation or “gift” to a charity.  Thus, if the Claimant had kept all of the funds 

                                                 
any calculation for Net Investment Amount.  Accordingly, the Claimant was required to 
provide documentation, such as cancelled checks and bank statements, showing the funds 
invested and received.  While the Claimant provided documents substantiating some 
investments, the Claimant did not provide support for all funds the Claimant purportedly 
invested.  Without that proof, the Claimant has not established that all of the Claimant’s 
investments in the Hedge Funds were legitimate and made with actual dollars and that the 
Claimant was not simply credited with “deposits” without actually depositing funds.  As 
such, even if this claim were allowable, the amount of the claim should be reduced by the 
amount of claimed deposits the Claimant failed to substantiate. 
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it received from the Moody Foundation, the Receiver would have a claim to recover them.  

Here, the Claimant transferred almost all of the funds back into the scheme.  Because it had 

no right to receive or keep those funds in the first place, it now has no right to recover them 

from the Receivership estate.  To the contrary, the Receiver has a right to recover from the 

Claimant the approximately $138,426.50 the Claimant retained from the Moody 

Foundation’s donations.  As such, this claim should be denied as specified in Exhibit G . 

7. Investor Claim Which Should Be Denied Because Claimant Is A 
Charitable Organization Which Received Scheme Proceeds As 
Donations Which Far Exceed Its Claimed Loss Amount 

One claim was filed by a charitable organization which received donations from 

Nadel’s Guy-Nadel Foundation.  (See Claim No. 499.)  Specifically, from at least 2006 

through 2008, Nadel, through the Guy-Nadel Foundation, gave that Claimant over $682,500.  

The Guy Nadel Foundation was funded exclusively with scheme proceeds.  In some 

instances, Nadel transferred scheme proceeds directly from Fund Managers to the Guy-Nadel 

Foundation.  In other instances, Nadel transferred scheme proceeds from the Fund Managers 

to himself or his wife and then to the Guy-Nadel Foundation.  As such, the donations given 

to this Claimant consisted of proceeds of the scheme and thus were funds wrongfully taken 

from new and existing investors of the Hedge Funds.  This Claimant, like the charitable 

organization discussed in Section II. F. of this Motion, did not provide any value in return for 

those donations. 
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As discussed in Section II. F. below, the Receiver has a claim to recover all scheme 

proceeds transferred as a donation or “gift” to the Claimant.19  Here, the Claimant has 

asserted a claim in the amount of $58,114.50 for the return of a payment it made to 

Receivership Entity Home Front Homes for the purchase of building materials which were 

not delivered.  The Receiver believes that it is fair and equitable to set-off this claim with the 

claim the Receiver has against the Claimant to recover all scheme proceeds transferred to the 

Claimant as donations (i.e., over $682,500).  Because those transfers exceed the amount 

claimed, the claim should be denied as specified in Exhibit H .  

8. Investor Claim Which Should Be Denied Because Claimant’s Sole 
Director Has Ties To Other Investor Accounts, Including 
Accounts That Experienced False Profits  

One Investor Claim submitted by an offshore bank was submitted on behalf of an 

entity whose sole director is an individual with close affiliations with other entities that 

invested in the Hedge Funds.  (See Claim No. 444.)  That director has a financial interest in 

at least two other Investor Accounts funded from offshore which had combined False Profits 

of approximately $1,084,293.47.  The Receiver also has information that the director is a 

partner of a trust which invested in another Investor Account through a Swiss bank.  The 

Swiss bank has refused to provide all pertinent information about the investment and the 

beneficial owners, citing Swiss banking laws.  However, the Receiver knows that trust 

received at least $458,000 in False Profits. 

                                                 
19  The Receiver investigated the recovery of those transfers, but based on evidence of 
inability to pay provided by the Claimant, the Receiver determined that it was not in the 
Receivership’s best interest to pursue litigation. 
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Further still, this director is a highly sophisticated investor who should be subject to 

the equitable considerations discussed in Section II. D. 1. above.  Because the Receiver has 

not been provided sufficient information regarding this director and his control and 

involvement with the entity that is the beneficial owner of this claim and in light of that 

director’s close affiliation with other investors that had False Profits, this claim should be 

denied, as also specified in Exhibit G . 

9. Claims Which Should Be Denied Because Claimants Waived 
Them In Related Transactions With The Receiver 

After filing their Proof of Claim Forms, Investor Claimants asserting 23 Investor 

Claims settled litigation brought against them by the Receiver.  See Exhibit I .  As part of 

those settlements, each of the Claimants waived any claim they may have had to a 

distribution of Receivership assets.  Accordingly, as set forth in Exhibit I , each of those 23 

Investor Claims should be denied. 

Two claims submitted by Non-Investor Claimants also have been waived. One of 

those claims was waived in connection with the conveyance of real property (see Claim No. 

496).  The other claim seeks recovery of a security deposit paid by the Claimant in 

connection with the lease of a gas station and associated real property entered into with 

Scoop Real Estate.  (See Claim No. 498.)  However, on August 4, 2010, that Claimant 

executed a lease termination agreement waiving all of its rights under the lease, which 

include any right to receive deposits paid on the lease.  As such, these two claims also should 

be denied as set forth in Exhibits H and J. 
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II.  THE RECEIVER’S DETERMINATION OF CLAIMS AND PRIORITY IS 
FAIR AND EQUITABLE 

Section I provided an overview of the Receiver’s determination of claims and claim 

priority.  This Section provides additional information, including additional support for the 

basis of how the Receiver determined priority of claims, the proper method of calculating 

Allowed Amounts, and other matters affecting claims consistent with the goal of making 

distributions of Receivership Entities’ assets fair and equitable. 

A. Priority Of Claims 

As discussed above, the Receiver has established the following categories of claims: 

(1) Investor Claims and Tax Lien Claims which should be allowed; (2) Investor Claims 

which should be allowed in part; (3) Non-Investor Secured Claims which should be allowed 

in part; (4) Non-Investor Unsecured Claims which should be allowed (in whole or in part); 

and (5) claims which should be denied.  From these categories, the Receiver has determined 

the fair and equitable priority for each of these claims’ participation in distributions of 

Receivership assets.  The highest priority (“Class 1”) should be afforded to all Investor 

Claims which are Allowed (Exhibit  B) and Investor Claims which are Allowed In Part 

(Exhibit D ).  Also, given the diminutive amount, Tax Lien Claims which are Allowed 

(Exhibit C ) should also receive this priority.  Each Claimant holding a Class 1 claim will 

receive a pro rata share of its respective claim’s Allowed Amount from the total aggregate 

distribution as discussed in more detail below in Section IV. 

Second priority (“Class 2”) should be afforded to Allowed In Part Non-Investor 

Secured Claims (i.e., to Claimants holding such claims that were not on inquiry or actual 

notice of fraud or whose claims should not otherwise be denied for reasons discussed in this 
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Motion) (Exhibit E ).  However, as discussed in Section II. C. 2. a. below, these Claimants 

should be allowed to recover only from proceeds of the sale of the asset securing their 

respective interest up to the lesser of the outstanding principal amount of the debt (i) at the 

time of the Receiver’s appointment or (ii) at the time of sale of the pertinent asset, as 

applicable, less fees and costs incurred by the Receivership to maintain and sell the asset.  

Class 2 claims have priority over all other classes with respect to the proceeds of the sale of 

the asset securing each of the respective secured claims. 

Third priority (“Class 3”) should be afforded to Allowed and Allowed In Part Non-

Investor Unsecured Claims (Exhibit F ).  Claimants holding Class 3 claims will only 

participate in a distribution of Receivership assets after all Allowed Amounts for Class 1 

claims have been satisfied in full. 

The remaining claims (“Class 4”) are those which should be denied in full (Exhibits 

G and H) or which have been waived (Exhibits I  and J).  Claimants holding Class 4 claims 

will not receive any distribution of Receivership assets. 

The Court’s power to approve the Receiver’s claim determinations and priority of 

claims is settled.  See S.E.C. v. Elliot, 953 F. 2d 1560, 1566 (11th Cir. 1992) (court has 

“broad powers and wide discretion” to assure equitable distributions).  Further, courts have 

consistently found that treating similarly-situated parties alike in claims processes is fair and 

equitable.  Id. at 1570; United States v. Petters, 2011 WL 281031, *7 (D. Minn. 2011) (citing 

S.E.C. v. Credit Bancorp, Ltd. 2000 WL 1752979, *28 (S.D.N.Y. 2000)).  There is no 

requirement, however, that all claimants be treated in the same manner; rather, fairness only 

requires that similarly situated claimants should be treated alike.  See, e.g.¸ Quilling v. Trade 
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Partners, Inc., 2006 WL 3694629, *1 (W.D. Mich. 2006) (distinguishing between fraud 

victims and general creditors); S.E.C. v. Byers, 637 F. Supp. 2d 166, 184 (S.D.N.Y. 2009) 

(“The Receiver’s proposal to treat differently those involved in the fraudulent scheme when 

distributions are being made is eminently reasonable and is supported by caselaw.”).  Further, 

no specific method of distribution is required; the method of distribution should simply be 

“fair and equitable.” S.E.C. v. P.B. Ventures, 1991 WL 269982, *2 (E.D. Pa. 1991).  In the 

end, “[a]n equitable plan is not necessarily a plan that everyone will like.” Credit Bancorp, 

2000 WL 1752979 at *29.  Indeed, “when funds are limited, hard choices must be made.” 

Byers, 637 F. Supp. 2d at 176 (quoting Official Comm. of Unsecured Creditors of 

WorldCom, Inc. v. S.E.C., 467 F.3d 73, 84 (2d Cir. 2006)). 

Investor Claims from investors who were not on inquiry or actual notice of fraud 

should be given highest priority.  Typically, payment to claimants whose property was 

unlawfully taken from them, such as investors who had no reason to know of the scheme, is 

given a higher priority than payment to general creditors.  S.E.C. v. HKW Trading LLC, 2009 

WL 2499146, *3 (M.D. Fla. 2009); Trade Partners, Inc., 2006 WL 3694629 at *1 (“As an 

equitable matter in receivership proceedings arising out of a securities fraud, the class of 

fraud victims takes priority over the class of general creditors with respect to proceeds 

traceable to the fraud.”); see also III Clark on Receivers § 667 at 1154 (Anderson 3d ed. 

1959).  This is the appropriate priority because “[t]he equitable doctrine of constructive trusts 

gives ‘the party injured by the unlawful diversion a priority of right over the other creditors 

of the possessor.’”  Id. (quoting Clark on Receivers § 662.1 at 1174); see also S.E.C. v. 

Megafund Corp., 2007 WL 1099640, *2 (N.D. Tex. 2007) (holding that general creditors 
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“will not be paid until all defrauded investors are fully compensated”); C.F.T.C. v. PrivateFX 

Global One, 778 F. Supp. 2d 775, 786-87 (S.D. Tex. 2011) (overruling objection of bank that 

extended line of credit and adopting receiver’s argument that “courts regularly grant 

defrauded investors a higher priority than defrauded creditors”). 

In S.E.C. v. Mutual Benefits Corp., Case No. 0:04-cv-60573, Order Granting 

Receiver’s Motion For Final Determination Of Allowed Claims at 3 (S.D. Fla. Oct. 23, 

2008), attached as Exhibit K , the court identified additional factors that weighed in favor of 

giving priority to investor claims: 

(1) this is an SEC enforcement action designed to protect the investors, not the 
creditors, (2) [the receivership entity’s] fraudulent conduct was directed 
toward its investors, not its creditors (which were paid substantial amounts 
already), [and] (3) the investors as a whole are less able to bear the financial 
costs of [the receivership entity’s] conduct than are the creditors. . . . 
 

See also Trade Partners, Inc., 2006 WL 3694629 at *1 (noting “there is no evidence that 

there was an attempt to defraud [the objecting general creditor]”).  Each of those factors 

applies equally here.  Nadel focused his fraud on the individuals and entities that invested in 

the Hedge Funds.  The Ponzi scheme depended on their capital infusions to survive, and 

when the Hedge Funds could no longer attract enough additional investments to cover 

Nadel’s losses, pay bogus gains, return existing investors’ funds, or cover other improper 

diversions of investors’ money, the scheme collapsed.  In addition, the funds available for 

distribution by the Receiver consist of proceeds of Nadel’s scheme: they mainly consist of 

False Profits recovered from investors and money the Receiver raised through the sale of 

property that was purchased or financed with investors’ funds.  As such, as a matter of 

equity, defrauded investors should be compensated before general creditors. 
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Finally, Non-Investor Secured Claimants with allowed claims – i.e., creditors who 

have a security interest in a Receivership asset in connection with debt owed to that creditor 

– should receive distributions solely from proceeds of the sale of the asset which secures 

their interest subject to several limitations.  The basis for this treatment of this category of 

Claimants is detailed in Section II. C. 2. below. 

B. The Net Investment Method Is The Proper Method Of Calculating 
Allowed Amounts For Investor Claims 

As indicated above in Section I. B. 1., the Receiver calculated the Allowed Amount 

of each Investor Claim using the Net Investment Method.  As discussed in that Section, the 

Net Investment Method begins with the calculation of an Investor Account’s Net Investment 

Amount (i.e., the actual dollars the Claimant “invested” in the scheme less any amounts the 

Claimant already received from the scheme) and does not include any fictitious False Paper 

Profits.  Further, in applying the Net Investment Method, where Claimants have multiple 

Investor Accounts and one or more of those accounts received False Profits, the accounts are 

considered on a consolidated basis.  For example, if a claimant has one Investor Account in 

which it invested $100,000 and received distributions of $50,000 and another Investor 

Account in which it invested $100,000 and received distributions of $125,000, absent 

application of the Net Investment Method (including consolidated treatment of the accounts), 

this claimant would have a claim for $50,000.  Using the Net Investment Method, the 

claimant’s loss of $50,000 is set-off by the claimant’s False Profit of $25,000, resulting in a 

net claim amount of $25,000.  Thus, the Net Investment Method yields the actual difference 

between how much an investor “deposited” in Nadel’s scheme and how much the investor 

received back from that scheme.  This method of calculating a Claimant’s loss is equitable 
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and regularly adopted by receivership courts as demonstrated by legal authority cited in the 

next two subsections. 

1. Investor Claimants May Not Recover False Paper Profits 

As noted, False Paper Profits should not factor into the determination of an Allowed 

Amount because they do not reflect actual profits.  Rather, they simply reflected numbers 

made up by Nadel.  Using the Net Investment Method, the Allowed Amount only takes into 

account the actual dollars the Claimant “invested” less any amounts the Claimant already 

received, regardless of whether it was falsely represented to the Claimant that it had earned 

profits. 

A Ponzi scheme is an illegal endeavor and thus creates no legal entitlement to profits 

or interest for its investors.  Warfield v. Carnie, 2007 WL 1112591, *12-13 (N.D. Tex. 2007) 

(referencing In re United Energy Corp., 944 F.2d 589, 595 (9th Cir. 1991)).  As a fraudulent 

scheme, a Ponzi scheme has no legitimate investment appreciation or interest, and 

“recognizing profits or other earnings in claims for distribution would be to the detriment of 

later investors and would therefore be inequitable.”  CFTC v. Equity Fin’l Group, LLC, 2005 

WL 2143975, *23 (D.N.J. 2005).  Early investors would have the benefit of many more 

months of False Paper Profits to inflate their claim while more recent investors who lost the 

same amount of actual dollars would have far less of a claim because they had less time to 

accumulate those purported profits.  Further, if such “paper profits” were recognized, early 

investors could potentially experience no actual losses as a result of receiving distributions 

over the years and yet still have a claim to False Paper Profits to the detriment of later 

investors who did not have the time to recoup their investment or accrue “profits.”  Early 
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investors should not benefit at the expense of later ones.  See Cunningham v. Brown, 265 

U.S. 1, 13 (1924); Abrams v. Eby, 294 F. 1, 4 (4th Cir. 1923); In re Bernard L. Madoff Inv. 

Secs. LLC, 2011 WL 3568936, *5 (2d Cir. 2011) (if Net Investment Method is not adopted 

“those claimants who have withdrawn funds from their . . . accounts that exceed their initial 

investments ‘would receive more favorable treatment by profiting from the principal 

investments of those claimants who have withdrawn less money than they deposited, yielding 

an inequitable result’”) (citations omitted).  The purported profits or earnings reflected on 

statements provided to investors were wholly fictitious and arbitrarily determined by Nadel.  

The Net Investment Method avoids “the absurd effect of treating fictitious and arbitrarily 

assigned paper profits as real” and avoids legitimizing the scheme.  In re Madoff, 2011 WL 

3568936 at *5. 

2. False Profits Received By An Investor Claimant In Connection 
With An Investor Account Should Set-Off Losses That Investor 
Suffered In Connection With Another Investor Account 

Similarly, for an Investor Claimant who has an Investor Account with losses but 

received False Profits in connection with another Investor Account, the losses should be set-

off with the False Profits.  See Equity Fin’l Grp., 2005 WL 2143975 at *12, 26 (upholding 

Receiver’s determination to consolidate accounts).  Courts have consistently held that an 

investor’s claim should be limited to the total dollar amount of its investment reduced by any 

funds it received.  In re Old Naples, 311 B.R. 607, 616 (M.D. Fla. 2002) (citing In re C.J. 

Wright & Co., 162 B.R. 597 (Bankr. M.D. Fla. 1993)); Warfield, 2007 WL 1112591 at *12-

13; Homeland Communic’ns Corp., 2010 WL 2035326 at *3; Credit Bancorp, 2000 WL 

1752979 at *40; In re Madoff, 2011 WL 3568936 at *3-5.  As these cases show, this is the 
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most equitable and practical approach for determining investor claim amounts, and a 

common approach for handling investor claims in a receivership involving a fraudulent 

investment scheme.  See In re Madoff, 2011 WL 3568936 at *3-5.  As discussed above, 

netting Investor Accounts held by a Claimant where at least one account received False 

Profits is necessary under the Net Investment Method and avoids the inequitable possibility 

of allowing a Claimant to profit at the expense of similarly situated investors.  Indeed, in 

determining which Hedge Fund investors should be sued by the Receiver for False Profits, 

where applicable the Receiver offset losses and False Profits for investors with multiple 

Investor Accounts and only sued if the Investor Accounts collectively had a False Profit. 

This approach is warranted because any amount a Claimant received in excess of the 

amount invested in an Investor Account was not the result of any legitimate business or 

investment activity, but was a fraudulent transfer of funds deposited by new and existing 

investors.  Thus, if a Claimant who received more than the actual dollars invested in 

connection with one Investor Account is allowed to claim losses in another Investor Account 

without setting off the profit and the loss, that Claimant will receive a disproportionate share 

of any distribution.  Put differently, to allow investors to retain False Profits while 

simultaneously recognizing a claim for losses would be inequitable to investors who did not 

profit in any account.  Accordingly, the Net Investment Method as proposed by the Receiver 

above and as reflected in the Exhibits is the appropriate method for determining Allowed 

Amounts for Investor Claims. 
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C. Other Limitations On Claims 

1. Limitation On Participation In  Any Distribution For Investor 
Claimant Which Received Inequitable Preference Payment 

One Investor Claimant received an inequitable preference payment while it was on 

notice of red flags associated with the Hedge Funds.  (See Claim No. 391.)  The Claimant 

invested $2 million dollars in one Hedge Fund in 2005.  In June 2008, the Claimant requested 

a full redemption, and when the funds were not forwarded shortly after the close of the 

quarter ending September 30, 2008, the Claimant repeated its request.  Ultimately, the 

Claimant sent several letters and emails demanding the return of its investment and reserving 

its rights to pursue legal remedies.  Nadel resisted the Claimant’s attempt to withdraw the 

funds citing “extraordinary market circumstances.”  In reality, Nadel’s scheme was on the 

brink of collapse, and he could not satisfy the redemption request.  Because of the Claimant’s 

persistence, Nadel eventually had no choice but to relent, and the Claimant ultimately agreed 

to accept $1 million in November 2008 and the balance in January 2009.  The Claimant 

received the $1 million payment merely two months before the scheme collapsed; it did not 

receive the balance of redemption request.  Nadel arranged for this $1 million payment to 

forestall the immediate detection of his scheme because the Claimant was insisting on a 

redemption.  The $1 million that Nadel transferred to the Claimant was an inequitable 

preference payment composed of investors’ comingled principal investment money.  Nadel’s 

initial failure to fund the redemption request and his later agreement to fund it in installments 

was a clear red flag, so by the time the Claimant received funds it was aware of possible 

problems.   
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 The U.S. Supreme Court has held that no Ponzi scheme victim may keep a 

preference.  See Cunningham, 265 U.S. at 12 (holding “[t]hose who were successful in the 

race of diligence . . . secured an unlawful preference” and violated “the principle that equality 

is equity”).  Other courts have adopted and applied the Supreme Court’s reasoning.  See 

S.E.C. v. George, 426 F.3d 786, 799 (6th Cir. 2005) (“The mere coincidence that the 

[perpetrators] . . . chose the . . . defendant[-investors] (instead of others) to receive funds 

contributed by other investors in order to delay the discovery of this scheme does not entitle 

the . . . defendant[-investors] to preferential treatment.”); Elliott, 953 F.2d at 1570 (“As all of 

the former securities owners occupied the same legal position, it would not be equitable to 

give some of them preferential treatment in equity.  In fact, the equities weigh against 

allowing some to benefit from the fortuity that [the scheme’s perpetrator] had not sold all of 

the securities.”).  Further, the Claimant received “funds contributed by other investors in 

order to delay the discovery of [Nadel’s] scheme,” and this “mere coincidence” and 

fortuitous timing should not elevate it above similarly situated investors.  George, 426 F.3d 

at 799. 

Because the preference payment transferred to the Claimant 50% of its principal 

investment, it should not be allowed to participate in any further distributions unless and 

until all Investor Claims recover 50% of their Allowed Amounts.  As set forth in Exhibit  D, 

to allow the Claimant to receive additional Receivership distributions without such a 

restriction would give it a greater recovery than other investors and would be inequitable 

because the Claimant received a preference payment and, in fact, the payment occurred after 

it learned of red flags.  See id. (“Hundreds of other investors were victimized by this scheme, 
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yet they will recover only 42 percent of the money they invested, not the 100 percent to 

which the defendant[-investors] claim to be entitled.”).   

2. Limitations On Allowed Amounts For Non-Investor Secured 
Claimants Who Were Not On Inquiry Or Actual Notice Of Fraud 

The only two Non-Investor Secured Claimants who were not on inquiry or actual 

notice of fraud are BB&T and Bank of Coweta. (Claim Nos. 481 and 482.)  As noted in 

Section I. C. above, each of them loaned money to a Receivership Entity for the purchase of 

real property and each submitted a claim in connection with the loan asserting a security 

interest in the real property.  The Receiver has no information indicating that either bank had 

any involvement in or notice of fraud.  As such, those claims should be allowed in the 

amount of the lesser of the principal amount of the loan outstanding (i) at the time of the 

Receiver’s appointment or (ii) at the time of sale of the underlying collateral, although as 

detailed below the Claimants only should be paid from the proceeds which may ultimately be 

recovered from the sale of the collateral less fees and costs incurred by the Receivership to 

maintain and sell the properties. 

a. Non-Investor Secured Creditors Can Only Recover From 
The Proceeds Of Sale Of Collateral 

Courts regularly require that claims of secured creditors, like BB&T’s and Bank of 

Coweta’s, be satisfied only from the proceeds of the secured collateral.  See Petters, 2011 

WL 281031 at *3 (establishing separate group of creditors, which included banks holding 

secured loans, each of which received the specific assets assigned to it).  If the value of the 

collateral is insufficient to satisfy the secured creditor’s claim, that creditor may not recover 

the deficiency from the receivership’s other assets.  See Clark on Receivers § 660(a) at 1155; 
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Byers, 637 F. Supp. 2d at 183 (adopting distribution plan which “only permit[ted] secured 

creditors to recover out of their collateral” and “prohibit[ed] them from recovering under the 

[p]lan for their deficiency claims”).  This rule exists because secured creditors typically enjoy 

a greater recovery, on a percentage basis, than defrauded investors and general creditors.  Id. 

at 183 (quoting Official Comm. of Unsecured Creditors of WorldCom, Inc., 467 F.3d 73 

(“[I]t is fair and reasonable that the limited funds available for distribution not be directed to 

those who have already recovered more than the approximately thirty-six cents on the dollar 

recovered by general creditors, and rather be used to increase the still-considerably smaller 

recovery of those covered by the proposed Distribution Plan.”)).  Indeed, secured creditors 

have an advantage as they have an identifiable asset over which they enjoy priority in 

relation to other creditors, including defrauded investors.  Accordingly, BB&T’s and Bank of 

Coweta’s claims should be paid only out of the proceeds of the sale of their collateral. 

b. Non-Investor Secured Creditors’ Claims Should Be 
Subordinated To The Receiver’s Recovery Of Fees And 
Costs Incurred By The Receivership For Maintaining And 
Selling The Collateral 

The Receiver is entitled to compensation for fees and expenses related to managing 

the properties underlying the secured creditors’ claims.  In that regard, “an equity receiver 

does not merely inherit an owner’s rights; the receiver is an officer of the court entrusted with 

administration of the property.”  Gaskill v. Gordon, 27 F.3d 248, 251 (7th Cir. 1994).  As a 

result, “[t]he district court appointing the receiver has discretion over who will pay the costs 

of the receiver.”  Elliott, 953 F.2d at 1576; Gaskill, 27 F.3d at 251 (noting “the district court 

may, in its discretion, determine who shall be charged with the costs of the receivership”).  

“The court in equity may award the receiver fees from property securing a claim if the 
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receiver’s acts have benefitted that property.”  Elliott, 953 F.2d at 1576; Gaskill, 27 F.3d at 

251 (“As a general rule, the expenses and fees of a receivership are a charge upon the 

property administered.”).  To have “benefitted” a property, the Receiver’s acts need not have 

increased the property’s monetary value.  See Elliott, 953 F.2d at 1577.  “Even though a 

receiver may not have increased, or prevented a decrease in, the value of the collateral, if a 

receiver reasonably and diligently discharges his duties, he is entitled to compensation.”  Id. 

(citing Donovan v. Robbins, 588 F. Supp. 1268, 1273 (N.D. Ill. 1984) (district court awarded 

receiver a fee simply for determining how much money to release to creditor)).   

Here, the Receiver has reasonably and diligently discharged his duties with respect to 

the properties underlying the secured creditors’ claims.  In that regard, the Receiver has paid 

all applicable taxes on the properties.  See Elliott, 953 F.2d at 1576-77 (“In most cases, the 

benefit is easy to determine, such as when the receiver pays taxes on the property. . . .”).    

Further, the Receiver has maintained both the cottage securing BB&T’s interest and the 

airport facilities securing Bank of Coweta’s interest to prevent them from falling into 

disrepair.  With respect to leased properties, the Receiver has also collected rents from the 

tenants.  As such, the Receiver has conferred a benefit on the properties underlying the 

claims submitted by the secured creditors, and the Receiver is entitled to satisfy his fees and 

expenses from the proceeds of the sale of the underlying properties before any proceeds are 

paid to BB&T or Bank of Coweta.  See Elliott, 953 F.2d at 1576 (“The district court found 

that it would be inequitable for the burden of the receivership to fall solely on the unsecured 

investors since the secured investors had substantially benefitted from the Receiver’s 

work.”); Gaskill, 27 F.3d at 251 (“Courts in equity have allowed liens for receivership 
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expenses to take priority over secured creditors’ interests in the property when the receiver’s 

acts have benefited the property.”).  

c. Non-Investor Secured Creditors’ Claim Amounts Should 
Be Decreased By Interest Purportedly Accrued Since The 
Receivership’s Inception 

Like investors who may not recover False Paper Profits, interest, or, more broadly, 

lost opportunity costs on their “investment”, it is not fair or equitable to allow BB&T or 

Bank of Coweta to recover post-receivership interest on their loans.  Cf. Warfield, 2007 WL 

1112591 at *13 (defendants “could have no reasonable expectation of profiting from an 

illegal Ponzi scheme”); S.E.C. v. Forte, 2010 WL 939042, *5 (E.D. Pa. 2010) (“A receiver’s 

legal entitlement to recover a winning investor’s false profits is thus well-settled”).  In other 

words, they should not be entitled to any interest accrued on their loans since inception of 

this Receivership.  Payment of interest would unfairly diminish funds available to pay the 

claims of innocent defrauded investors. 

As discussed above in Section I. C., BB&T loaned $394,000 to a Receivership Entity 

and has already received payments totaling $79,103.30, representing a recovery to date of 

20% of the principal loan amount.  Bank of Coweta loaned $1,000,000 and has already 

received $399,078.75, representing a recovery to date of nearly 40% of the principal loan 

amount.  Considering (i) the amounts these secured creditors have already received – all of 

which consisted of scheme proceeds; (ii) their ability to absorb losses as compared to a 

typical investor in this Receivership; and (iii) that the scheme was not directed at them, 

Claim Numbers 481 and 482 should be allowed only in part and subjected to the limitations 

set forth in this and the two previous subsections and also reflected in Exhibit E .  See Mutual 
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Benefits Corp., Case No. 0:04-cv-60573, Ex. K at 3 (holding that defrauded investors receive 

priority because they were the target of fraud and are “less able to bear the financial costs” of 

such conduct). 

D. Claims Which Should Be Denied Because Claimants Were On Inquiry Or 
Actual Notice Of Fraud 

Five Investor Claims and three Non-Investor Claims should be denied because the 

Claimants were either on inquiry or actual notice of fraud.  These claims were submitted by 

the following: (1) Citco, on behalf of KBC; (2) Think Strategy, as investment manager of the 

TS Multi-Strat Fund LP; (3) Wachovia Bank; (4) LandMark Bank; and (5) a former Scoop 

Management employee and Moody family member.  (See Claim Nos. 446, 447, 448, 473, 

476, 500, 501, and 502; Exs. G and H.) 

As previously noted, District Courts sit as courts of equity over federal receiverships.  

See, e.g., Elliot, 953 F.2d at 1566.  As such, the Court has “broad powers and wide 

discretion” to fashion appropriate relief, including in devising a plan for distribution of 

receivership assets.  See, e.g., id.  In resolving claims submitted in a claims process, courts 

consider a wide variety of factors with the ultimate goal of fashioning an equitable system 

that treats similarly situated claimants equally.  See, e.g., Homeland Commc’ns. Corp., 2010 

WL 2035326 at *2 (“[I]n deciding what claims should be recognized and in what amounts, 

the fundamental principle which emerges from case law is that any distribution should be 

done equitably and fairly, with similarly situated investors or customers treated alike. . . .”) 

(quotation omitted); Cunningham, 265 U.S. at 13 (as among “equally innocent victims, 

equality is equity”); Elliot, 953 F.2d at 1570 (same).  One consideration is whether the 

claimant acted in “good faith” or, put differently, whether the claimant knew or should have 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 53 of 91 PageID 10190Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 53 of 91



49 

known of fraud.  See, e.g., Megafund Corp., 2007 WL 1099640 at *2 (claims disallowed 

because claimants did not show they acted in good faith). 

In pertinent part, the concept of good faith derives from fraudulent conveyance 

statutes, including the Florida Uniform Fraudulent Transfer Act, Fla. Stats. §§ 726.101 et 

seq. (“FUFTA ”).  Under FUFTA, the Receiver may recover transfers for the benefit of the 

Receivership estate that were made with “actual intent to hinder, delay, or defraud” creditors 

(Fla. Stats. § 726.105(1)(a)), which intent is established as a matter of law when a transfer is 

made during a Ponzi scheme.  See, e.g., In re Christou, 2010 WL 4008191, *3 (Bankr. N.D. 

Ga. 2010) (“Any transfers made during the course of a Ponzi scheme are presumptively made 

with intent to defraud.”); Wing v. Horn, 2009 WL 2843342 at *4-5 (D. Utah 2009) 

(“[I]nference of fraudulent intent applies to all transfers from a Ponzi scheme”; categorizing 

transactions “is inconsistent with fraudulent transfer law’s focus on the transferor”); Quilling 

v. Schonsky, 247 Fed. App’x 583, 586 (5th Cir. 2007) (“[T]ransfers made from a Ponzi 

scheme are presumptively made with intent to defraud . . . .”); Warfield v. Byron, 436 F.3d 

551, 558 (5th Cir. 2006) (same).  FUFTA provides an affirmative defense, however, under 

which the Receiver may not recover a transfer if the transferee can demonstrate: (1) that it 

received the transfer in “good faith” and (2) that it provided reasonably equivalent value for 

the transfer.  See Fla. Stats. §§ 726.109(1), (2)(b). 

Consistent with this equitable principal that claimants who cannot satisfy the good 

faith standard should have their claims denied, in his “clawback” lawsuits against 

sophisticated investors who knew or should have known of fraud, the Receiver has tailored 

his FUFTA claims to require those defendants to show they satisfied the good faith standard.  
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See, e.g., Wiand, as Receiver v. Buhl, Case No. 8:10-cv-00075-T-17MAP (M.D. Fla.); 

Wiand, as Receiver v. EFG Bank et al., 8:10-cv-00241-T-17MAP (M.D. Fla.).  Specifically, 

rather than presuming those defendants acted in good faith, the Receiver has sought to 

recover all transfers received by them from Nadel’s scheme, thus requiring them to prove, 

inter alia̧  their respective good faith before being allowed to keep an amount of distributions 

equivalent to their principal investment.  See, e.g., Forte, 2010 WL 939042 at *6 (“If a 

winning investor should have known [his] or her investment was ‘too good to be true,’ the 

court will void the return of principal to that investor. That principal will then be 

redistributed pro rata to all defrauded investors.”). 

Just as “winning” investors (i.e., investors who received False Profits) who cannot 

satisfy the good faith standard are not entitled to retain any distributions they received under 

FUFTA, it would be inequitable to allow Claimants who cannot satisfy the good faith 

standard to receive distributions of Receivership assets.  See PrivateFX Global One, 2011 

WL 888051 at *9-10 (“Sitting in equity, the district court is a court of conscience.”) 

(quotations omitted); S.E.C. v. Sunwest Mgmt., Inc., 2009 WL 3245879, *9 (D. Or. 2009) 

(“In approving a plan of distribution in an SEC receivership case, the court must determine 

the most equitable distribution result for all claimants, including investors.”); Megafund 

Corp., 2007 WL 1099640 at *2 (overruling objection to magistrate’s recommendation that 

claim be denied due to claimant’s lack of good faith). 

Good faith is an objective standard.  See Terry v. June, 432 F. Supp. 2d 635, 641 

(W.D. Va. 2006).  “The relevant inquiry is what the transferee objectively knew or should 

have known instead of examining the transferee’s actual knowledge from a subjective 
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standpoint.” See Quilling v. Stark, 2007 WL 415351, *3 (N.D. Tex. 2007). “[I]f the 

circumstances would place a reasonable person on inquiry notice of a debtor’s fraudulent 

purpose, and diligent inquiry would have discovered the fraudulent purpose, then the transfer 

is fraudulent.”  In re World Vision Entertainment, Inc., 275 B.R. 641, 659 (Bankr. M.D. Fla. 

2002).  “Importantly, a transferee may not remain willfully ignorant of facts which would 

cause it to be on notice of a debtor’s fraudulent purpose, and then put on ‘blinders’ prior to 

entering into transactions with the debtor and claim the benefit of [the good faith defense].”  

Id. (internal citations and quotations omitted).  In turn, a diligent inquiry “must ameliorate 

the issues that placed the transferee on inquiry notice in the first place” and cannot consist of 

merely inquiring with the transferor about the suspicious circumstances.  In re Bayou Group, 

396 B.R. 810, 846 (Bankr. S.D.N.Y. 2008).  In short, if a Claimant’s reasonable conduct 

would have revealed any questions or concerns about any Receivership Entity or Nadel or 

anyone else associated with a Receivership Entity, that Claimant could not have acted in 

good faith unless it subsequently conducted a diligent and reasonable inquiry which 

ameliorated those questions or concerns.  Without satisfying these obligations, the Claimant 

was on inquiry notice of fraud. 

All but one of the claims submitted by Claimants on inquiry notice of fraud were 

submitted by sophisticated financial institutions that, had they acted in a reasonable manner, 

would have recognized at least some red flags and subsequently would have had to 

investigate Nadel and Receivership Entities.  Had they done so, the institutions would have 

readily discovered fraudulent conduct.  The final claim discussed in this Section was 

submitted by an employee of a Receivership Entity (who was a member of the Moody 
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family) who also was on inquiry notice of fraud.  Given the numerous and easily 

discoverable red flags, these Claimants did not act in good faith.  See, e.g., In re Pearlman, 

440 B.R. 569, 577 (Bankr. M.D. Fla. 2010) (lenders to Ponzi scheme that ignored red flags 

did not act in good faith); S.E.C. v. Basic Energy & Affiliated Res., 273 F.3d 657, 660 (6th 

Cir. 2001) (affirming distribution plan that prohibited defendants from recovering at all, and 

reduced recovery of employees based on level of involvement in fraudulent scheme). 

1. Investor Claimants That Are Sophisticated Financial Companies 
And Were On Inquiry Notice Of Fraud 

As noted above in Section I. E. 5. a., KBC and Think Strategy are sophisticated 

financial firms which invested in Hedge Funds.  KBC has offices around the globe and 

invested through Citco, another sophisticated global firm.  KBC invested in the Hedge Funds 

in connection with a complex derivative transaction with Think Strategy.  KBC advertises 

that it operates under “the highest professional standards,” is provided “support and resources 

[from its owner, a] leading European banking and insurance group,” and its employees are 

“highly talented.”  KBC Financial Products, Home, http://www.kbcfp.com/home.html (last 

visited Oct. 20, 2011).  Citco claims it is a global industry leader with more than 5,000 staff 

in over 44 countries and that it excels in providing hedge fund administration, custody and 

fund trading, and financial products and corporate planning solutions. Citco, Corporate 

Overview, http://www.citco.com/#/corporate-overview (last visited Oct. 20, 2011).  Think 

Strategy claims that it “is an asset management firm with a global focus that specializes in 

alternative investments [and] is the investment manager for several market neutral and multi-

strategy hedge funds.”  Further, it states that its “research department is involved in a 

continual process of evaluations and due diligence” and it “has over 50 years of combined 
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investment experience.” Think Strategy Capital, http://thinkstrategycapital.net/pages/ 

home.php  (last visited Oct. 20, 2011). 

Clearly, these Investor Claimants were highly sophisticated, experienced, and 

knowledgeable about investing, reasonable investment practices, and realistic investment 

performance.  Had they acted in a manner that was reasonable and diligent for their 

sophistication, experience, and knowledge, they would have easily discovered red flags, 

which in turn would have required them to investigate further, which instead of ameliorating 

the situation would have uncovered fraudulent conduct.  The red flags were numerous and 

easily discoverable.  For example, before perpetrating the scheme, Nadel had been disbarred 

from the practice of law in New York State for engaging in “dishonesty, fraud, deceit and 

misrepresentation” by misusing money that had been deposited in his escrow account.  That 

determination was made in a published opinion.  

Further, the following relevant information was in the public records of Sarasota 

County – the same county in which Nadel, the Hedge Funds, and almost all other 

Receivership Entities were based: 

 Nadel had at least eight money judgments entered against him in 
Sarasota County courts for failure to pay amounts owed; and 

 Nadel had gone through a divorce in which in publicly filed 
documents he: was alleged to have defrauded “numerous 
individuals and/or businesses;” swore he was a “self employed” 
“musician” and later unemployed, had monthly gross income of 
$889.00 and later none, had monthly expenses of $2,894.00, had 
total assets of $1,650.00 and later of only $1,000.00, and had total 
liabilities of $129,075.00; and he otherwise represented to the 
court that he was “financially impoverished” and had “no assets, 
no liquidity, no money in the bank, and no resources of any kind.” 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 58 of 91 PageID 10195Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 58 of 91



54 

There were also many red flags directly connected to the Hedge Funds and disclosed to 

investors and potential investors, including the following: 

 marketing materials showed the Hedge Funds never reported a single 
quarter with a negative return; 

 the same marketing materials showed the Hedge Funds reported 
unusually high investment returns - for example, they reported yields 
between 11.43% and 55.12% per year, and in most years between 
20% and 50%; 

 for the 79 months during which Victory Fund (one of the Hedge 
Funds in which Think Strategy invested) was in existence before 
Think Strategy’s investment, that fund only reported one month with 
a negative return (and at -0.27%, it was barely negative) – in 
contrast, the S&P index had 31 months of negative returns during the 
same period; 

 for the 110 months during which Valhalla Investment Partners 
(another Hedge Fund in which Think Strategy invested) was in 
existence before Think Strategy’s investment, that fund only 
reported four months with negative returns (and at -1.30%, -0.6%,    
-0.38%, and -0.04%, they were barely negative) – in contrast, the 
S&P  index had 49 months of negative returns during the same 
period; 

 for the 46 months during which Victory Fund (one of the Hedge 
Funds in which KBC invested) was in existence before KBC’s 
investment, that fund reported no months with a negative return – in 
contrast, the S&P index had 20 months of negative returns during the 
same period; 

 for the 65 months during which Valhalla Investment Partners 
(another Hedge Fund in which KBC invested) was in existence 
before KBC’s investment, that fund reported only three months with 
negative returns (and at -1.30%, -0.6%, and -0.04%, they were 
barely negative) – in contrast, the S&P index had 32 months of 
negative returns during the same period; 

 the Hedge Funds were not audited; and 

 the Hedge Funds’ purported accountant had been misidentified as a 
“CPA” (in reality, his license had been “null and void” since 1989) 
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and had been the subject of an investigation and a cease and desist 
notice from state regulators for improperly identifying himself as a 
CPA, all of which information was publicly available. 

Because these Claimants would have discovered red flags had they acted in a 

reasonable and diligent manner, they were on inquiry notice of fraud.  In re Old Naples 

Securities, Inc., 311 B.R. at 612-13; In re Manhattan Inv. Fund Ltd., 397 B.R. 1, 23 

(S.D.N.Y. 2007) (sophisticated claimant cannot claim ignorance to support its argument that 

it acted in good faith); In re M & L Business Machine Co., 84 F.3d at 1330, 1339 (10th Cir. 

1996) (experienced investor should have realized excessive annual returns as a red flag, and 

acted in accordance with such information).  Accordingly, as also reflected on Exhibit D , 

KBC’s and Think Strategy’s claims (Claim Nos. 446, 447, 448, 473, and 476) should be 

denied as it would be inequitable to share Receivership assets with them in light of their 

failure to act in good faith. 

2. Non-Investor Secured Claimant Wachovia Bank Had Inquiry 
Notice Of Fraud 

Wachovia Bank loaned Scoop Real Estate $2,655,000 to purchase a building at 841 

South Main Street, Graham, North Carolina which is currently being leased to a Rite-Aid 

Pharmacy (the “Rite-Aid Building ”).  Wachovia Bank has received payments of interest or 

principal of $681,050.22 on this loan, representing a 25.65% recovery to date.  All of those 

payments were made with proceeds of the scheme.  Wachovia Bank was a well-known bank 

and part of a financial services company based in Charlotte, North Carolina.  In December 

2008, Wachovia Bank was acquired by Wells Fargo & Company. 

Wachovia Bank was, at a minimum, on inquiry notice of fraud for two independent 

reasons: (1) because Nadel used a set of “shadow” bank accounts at Wachovia Bank to 
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perpetrate his scheme and to ostensibly conceal it from the staff of the Fund Managers, and 

those accounts involved a number of improprieties that should have raised numerous red 

flags at Wachovia Bank; and (2) because Wachovia Bank was an investor in one of the 

Hedge Funds. 

Nadel had been a customer of Wachovia Bank for some time when he opened a set of 

shadow accounts at Wachovia Bank to commingle money invested in the Hedge Funds and 

to move it in and out of the Hedge Funds’ “official” trading accounts to satisfy redemptions 

after the close of each calendar quarter.  Indeed, because regulatory and contractual 

considerations prohibited money from being directly transferred between trading accounts, 

and also for other reasons, Nadel could not have perpetrated the scheme without the 

Wachovia Bank shadow accounts.  Those accounts included not only (1) accounts opened in 

the name of Scoop Real Estate and Victory Fund which Nadel had authority to do, but also 

(2) accounts opened in a “doing business as” capacity to mimic the name of the three Hedge 

Funds for which the Moodys were the principals:  Valhalla Investment Partners, Viking 

Fund, and Viking IRA Fund.  Specifically, Nadel was not an officer, director, or principal of 

these three Hedge Funds and otherwise did not have authority to open accounts on their 

behalf.  As a result, he opened shadow accounts for those funds in the name of “Arthur Nadel 

dba Valhalla Investments” and “Arthur Nadel dba Viking Fund,” as applicable.  This alone 

should have raised red flags because Wachovia Bank knew of the Hedge Funds and Nadel’s 

role, and he had no legitimate reason whatsoever to open two “dba” accounts to mimic names 

of Hedge Funds.  In fact, Nadel was a significant customer for Wachovia Bank and thus had 

a personal banker who reviewed and managed his relationship with the bank.  Further, as 
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discussed below, Wachovia Bank was an investor in Viking Fund and thus was fully aware 

the Moodys were the principals of that fund and that Nadel was only the purported 

investment adviser and thus was without authority to open bank accounts on behalf of that 

fund. 

Many other red flags were raised in connection with the shadow accounts.  For 

example, on a quarterly basis Nadel transferred large sums of money between shadow 

accounts to then funnel money into the Hedge Funds’ trading accounts to satisfy 

redemptions.  This was a way to recycle investors’ money to pay purported gains and 

principal redemptions and this repetitive and periodic movement of money through accounts 

controlled by the same person – Nadel – but held in different names should have raised red 

flags.  As another example, Nadel initiated numerous wires from trading accounts which 

were accepted into Wachovia Bank shadow accounts that bore an account name that was 

different from the deposit account name attached to the wires.  In other words, Wachovia 

Bank repeatedly allowed Nadel to deposit money into his shadow accounts even though 

those deposit wires were made in favor of entities whose names did not match those on the 

shadow account in which the wire was deposited.  This too should have raised red flags.  To 

satisfy its good faith obligations, at a minimum Wachovia Bank should have conducted a 

reasonable investigation of these matters, which in turn would have uncovered fraudulent 

conduct.  Wachovia Bank, however, did not comply with its obligations and thus did not act 

in good faith.  Indeed, by honoring and executing all of these transactions Wachovia Bank 

actively helped Nadel perpetrate the scheme and convert and misappropriate scheme 

proceeds. 
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Further still, Wachovia Bank was an investor in two Hedge Funds, and thus should 

have been aware of red flags from that interaction with Nadel and Hedge Funds.  

Specifically, a related Wachovia Bank entity which acted as a broker/dealer held investments 

in two Hedge Funds for the benefit of Wachovia Bank in connection with a financial 

transaction involving Wachovia Bank tied to the returns paid by those Hedge Funds.  Those 

investments were littered with the same red flags discussed above in Section II. D. 1.  

Additional red flags raised by these investments included: 

 for the 63 months during which Viking Fund was in existence before 
Wachovia Bank’s investment, that fund only reported one month with 
a negative return (and at -0.31%, it was barely negative) – in contrast, 
the S&P index had 22 months of negative returns during the same 
period; 

 for the 35 months during which Scoop Real Estate was in existence 
before Wachovia Bank’s investment, that fund only reported one 
month with a negative return (and at -0.25%, it was barely negative) – 
in contrast, the S&P index had 11 months of negative returns during 
the same period; 

 for the approximately 21 months during which the pertinent 
investment in Viking Fund was in place, the fund did not report a 
single month with a negative return – in contrast, the S&P index had 
11 months of negative returns during the same period; and 

 for the approximately 18 months during which the pertinent 
investment in Scoop Real Estate was in place, the fund did not report a 
single month with a negative return – in contrast, the S&P index had 8 
months of negative returns during the same period. 

Because Wachovia Bank would have discovered red flags had it acted in a reasonable 

and diligent manner, it was on inquiry of notice of fraud.  Accordingly, as also reflected on 
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Exhibit H , Wachovia Bank’s claim (Claim No. 502) should be denied as it would be 

inequitable to share Receivership assets with it.20 

3. Non-Investor Secured Claimant LandMark Bank Had Actual 
Notice Of Fraud 

After filing its claims, Claimant LandMark Bank failed and was closed by 

government regulators on July 22, 2011.  Before failing, LandMark Bank provided personal 

and business banking services in Florida’s Sarasota and Manatee Counties, and it had actual 

notice of fraud at the time it entered into a transaction which underlies one of its claims.  

Indeed, it knowingly violated orders of this Court in trying to take control of interests in 

Receivership property.  Specifically, on January 3, 2007, LandMark Bank loaned $1,000,000 

to Christopher Moody for a personal line of credit (the “LOC ”).  On November 2, 2007, the 

                                                 
20  At a minimum, if Wachovia Bank’s claim is not denied, it should be equitably 
subordinated to the allowed and allowed in part claims of all other Claimants.  “Equitable 
subordination does not deal with the existence or non-existence of the debt, but rather 
involves the question of order of payment.”  In re Lockwood, 14 B.R. 374, 380–81 (Bankr. 
E.D.N.Y. 1981).  “The fundamental aim of equitable subordination is ‘to undo or offset any 
inequality in the claim position of a creditor that will produce injustice or unfairness to other 
creditors. . . .’”  Id. (quoting In re Westgate Cal. Corp., 642 F.2d 1174, 1177 (9th Cir. 1981)).  
“Subordination is an equitable power and is therefore governed by equitable principles.”  
Westgate Cal. Corp., 642 F.2d at 1177.  “Courts equitably subordinate claims when the 
claimant has engaged in some type of inequitable conduct and the misconduct must have 
resulted in injury to the creditors of the bankrupt or conferred an unfair advantage on the 
claimant.”  Picard v. Katz, 2011 WL 4448638, *6 (S.D.N.Y. 2011) (internal quotations 
omitted).  “Inequitable conduct encompasses conduct that may be lawful but is nevertheless 
contrary to equity and good conscience.” Id. (internal quotation omitted).  Courts have 
applied equitable subordination to instances like this case where claimants seek recovery 
following the collapse of a Ponzi scheme.  See In re Bernard L. Madoff Inv. Secs. LLC, 2011 
WL 4434632, *19-20 (Bankr. S.D.N.Y. 2011) (holding that in SIPA liquidation, claims of 
Madoff family members should be subordinated); Picard, 2011 WL 4448638 at *6 (holding 
that “while the Trustee cannot disallow the defendants’ claims against the Madoff Securities’ 
estate, he can potentially subordinate them by proving that the defendants invested with 
Madoff Securities with knowledge, or in reckless disregard, of its fraud”). 
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LOC was increased to $2,000,000.  Christopher Moody executed a promissory note for the 

loan and pledged his interest in his Viking Fund Investor Account, which he held in the name 

of his revocable trust, the Christopher D. Moody Revocable Trust.  The LOC was due on 

November 1, 2009.  Nadel fled on January 14, 2009, and on January 21, 2009, the 

Commission filed this case and the Receiver was appointed.  Christopher Moody notified 

LandMark Bank’s president that Nadel had fled and that the Hedge Funds, including Viking 

Fund, were worthless.  In turn, LandMark Bank’s president told Christopher Moody the bank 

wanted additional security for the LOC.  Notably, the bank’s chairman of the board and 

Executive Officer was Christopher Moody’s accountant and thus knew that virtually all of 

Christopher Moody’s income came from the Hedge Funds.  To satisfy LandMark Bank’s 

request for additional security for the LOC, on or about January 30, 2009, Christopher 

Moody, as Trustee of the Christopher D. Moody Revocable Trust, purported to pledge to 

Landmark Bank Bonds.com stock and notes from Bonds.com.  Those shares, however, had 

been purchased with proceeds of the scheme.  And Christopher Moody’s Bonds.com notes 

similarly involved loans of funds which were proceeds of the scheme.   

LandMark Bank has filed two claims related to the LOC (Claim Nos. 500 and 501).  

One claim seeks $2,090,488.34 (as of August 19, 2010) purportedly due on the LOC and 

secured by Christopher Moody’s trust’s pledged Investor Account with Viking Fund.  The 

other claim asks that the Receiver turnover to LandMark Bank the purportedly pledged 

Bonds.com interests.  Both of those claims should be denied.21 

                                                 
21  At a minimum, if those claims are not denied, they should be equitably subordinated 
to the allowed and allowed in part claims of all other Claimants.  See supra n. 20. 
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a. The Claim Relating To A Loan Secured By Christopher 
Moody’s Trust’s Investment In Viking Fund Should Be 
Denied 

As stated above, one of LandMark Bank’s claims (Claim No. 500) seeks recovery 

based on the original security for the LOC, which consisted of Christopher Moody’s trust’s 

interest as an investor in Viking Fund.  Specifically, the UCC-1 filed by LandMark Bank 

covers the following collateral:  “[a]ll of Debtor’s [Christopher D. Moody, as Trustee of the 

Christopher D. Moody Revocable Trust] right, title and interest in Viking Fund, LLC . . . and 

also together with all of Debtor’s right, title and interest to all dividends or distributions 

arising there from . . . .”  That claim should be denied for two independent reasons: (1) 

because Christopher Moody’s conduct severed his trust’s interest in Viking Fund as a matter 

of equity; and (2) because that interest is worthless as a matter of law. 

On January 11, 2010, the Commission instituted an enforcement action against 

Christopher Moody alleging that he violated antifraud provisions of the federal securities 

laws in connection with the scheme.  See generally S.E.C. v. Neil V. Moody et al., Case No. 

8:10-cv-00053-T-33TBM (M.D. Fla.) (the “Moody SEC Action”), Compl. (attached as 

Exhibit A to Doc. 325).  On that same day, Christopher Moody, without admitting or denying 

the allegations in the complaint, consented to entry of a permanent injunction and agreed to 

disgorge all ill-gotten gains.  (Moody SEC Action, Consent of Def. Christopher D. Moody ¶ 

3 (Doc. 2, Ex. 1).)  On April 7, 2010, a Judgment of Permanent Injunction and Other Relief 

was entered against Christopher Moody permanently enjoining him from further violations of 

the antifraud provisions of the federal securities laws. (Moody SEC Action (Doc. 9-1).)  In 

other words, Christopher Moody consented to entry of a judgment that he engaged in 
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securities fraud in connection with the scheme and to disgorge all gains obtained from that 

scheme. 

For purposes of the claims process, as a matter of equity this conduct severed 

Christopher Moody’s (and his trust’s) interest in his trust’s Investor Account.  See, e.g., 

Byers, 637 F. Supp. 2d at 184 (“The Receiver's proposal to treat differently those involved in 

the fraudulent scheme when distributions are being made is eminently reasonable and is 

supported by caselaw.”); Basic Energy & Affiliated Res., 273 F.3d at 660 (affirming 

distribution plan that prohibited defendants from recovering at all, and reduced recovery of 

employees based on level of involvement in fraudulent scheme); S.E.C. v. Enterprise Trust 

Co., 2008 WL 4534154, *3 (N.D. Ill. 2008) (“Disqualifying those who took the business over 

the edge is the most common feature, and the least contested aspect, of distribution plans.”); 

S.E.C. v. Merrill Scott & Assocs., 2006 WL 3813320, *6–7 (D. Utah 2006) (excluding from 

distribution party who referred clients to defendant).  Because Christopher Moody and his 

trust have no interest in his Investor Account, LandMark Bank similarly has no interest in it 

as its security interest is defined as Christopher Moody’s trust’s “right, title and interest” in 

that account and its “dividends and distributions” from that account. 

But even setting aside Christopher Moody’s culpability, his status as an “insider,” and 

his receipt of tens of millions of dollars of scheme proceeds as “compensation,” the claim 

still should be denied because his Investor Account is not entitled to any distributions in the 

claims process.  As previously noted, during the relevant time all of Christopher Moody’s 

income consisted of scheme proceeds he received as “fees” or from “income” derived from 

those “fees.”  As such, all of the money he invested in the pertinent Investor Account 
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consisted of scheme proceeds.  In other words, Christopher Moody did not fund his trust’s 

Investor Account with legitimate money; it was funded with scheme proceeds.  That is to 

say, it was funded with fraudulent transfers which the Receiver is entitled to recover for the 

benefit of defrauded investors.  Because the Investor Account was not funded with money to 

which Christopher Moody was entitled, his (or his trust’s) interest in that account is 

worthless as it is not entitled to any money in this claims process.  These circumstances are 

identical to those faced by the non-profit Claimant discussed below in Section II. F., which 

received scheme proceeds through the Moody Foundation.  Accordingly, as reflected in 

Exhibit  H, Claim Number 500 should be denied. 

b. The Claim Relating To A Loan Secured By A Purported 
Pledge Of Bonds.com Interests As Collateral Also Should 
Be Denied 

LandMark Bank’s second claim  (Claim No. 501) seeks to perfect its claimed interest 

in Christopher Moody’s prior interest in Bonds.com.  That claim should be denied for three 

independent reasons:  (1) LandMark Bank had actual notice of fraud at the time it entered 

into the transaction purportedly giving rise to that claim; (2) that transaction violated the 

temporary injunction and Order Appointing Receiver in this case; and (3) that transaction 

involved an avoidable fraudulent transfer.  First, the claim should be denied because 

LandMark Bank had actual notice of fraud before it entered into the transaction underlying 

this claim.  Indeed, LandMark Bank sought the additional security underlying this claim 

precisely because it learned the then-existing security for the LOC – Christopher Moody’s 

trust’s Viking Fund Investor Account – was worthless, Nadel had used Viking Fund and the 

rest of the Hedge Funds as a scam, Nadel had fled, the Commission had filed an enforcement 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 68 of 91 PageID 10205Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 68 of 91



64 

action to stop a fraudulent scheme involving Viking Fund and the rest of the Hedge Funds, 

and a receiver had been appointed.  Further, LandMark Bank’s chairman of the board and 

Executive Officer was also Christopher Moody’s accountant and thus knew that virtually all 

of the latter’s income had come from the Hedge Funds at the center of the Commission’s 

enforcement action.  In other words, not only did LandMark Bank request additional security 

precisely because it was on actual notice of fraud, but its chairman and Executive Officer 

knew that any other collateral pledged by Christopher Moody – including his interests in 

Bonds.com – would have been purchased or funded with money Christopher Moody received 

from the scheme. 

Second, the claim also should be denied because the transaction underlying the claim 

violated both the temporary restraining order (“TRO”) (Doc. 9) and the Order Appointing 

Receiver (Doc. 8), both of which were entered on January 21, 2009.  Specifically, 

Christopher Moody’s purported pledge of his Bonds.com interests, and LandMark Bank’s 

acceptance of them, violated the TRO because it enjoined Nadel and “any person acting in 

active concert or participation” with him (like Christopher Moody) “from, directly or 

indirectly, transferring, setting off, receiving, changing, selling, pledging, assigning, 

liquidating or otherwise disposing of, or withdrawing any asset or property,” including 

securities, or “drawing from any lines of credit.”  TRO at 4.  It also violated the Order 

Appointing Receiver because that Order explicitly granted title to “all property, real or 

personal” of the Hedge Funds and their principals, which included Christopher Moody, to the 

Receiver.  Doc. 8 ¶ 17.  Indeed, that grant of title to the Receiver left Christopher Moody 

with no interest in Bonds.com to pledge to LandMark Bank.  The purported pledge 
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nevertheless violated the Order Appointing Receiver because it represented an attempt to 

directly interfere with the Receiver’s “custody, possession, management, and control” of 

receivership assets.  Doc. 8 ¶ 13. 

Third, the claim also should be denied because the transaction that forms the basis of 

the claim was a fraudulent transfer.  Nadel caused the Hedge Funds and the Fund Managers 

to transfer money from the Hedge Funds to Christopher Moody (either directly or through the 

Fund Managers), including tens of millions of dollars as purported compensation, by grossly 

misrepresenting trading results and net asset values.  Christopher Moody then used that 

money – which was scheme proceeds – to purchase and fund the equity and debt interests in 

Bonds.com which underlie this claim.  The transfers from the Hedge Funds to Christopher 

Moody were fraudulent under, inter alia, Florida Statutes Section 726.105(1)(a) because they 

were made from a Ponzi scheme with “actual intent to hinder, delay, or defraud” creditors.22  

See In re Christou, 2010 WL 4008191 at *3 (“Any transfers made during the course of a 

                                                 
22  Because Christopher Moody acquired the Bonds.com collateral using scheme 
proceeds, the collateral is subject to a constructive trust in favor of defrauded investors.  “The 
doctrine of constructive trusts is a recognized tool of equity designed in certain situations to 
right a wrong committed and to prevent unjust enrichment of one person at the expense of 
another either as a result of fraud, undue influence, abuse of confidence or mistake in the 
transaction.”  In re Fin. Fed. Title & Trust, Inc., 347 F.3d 880, 891 (11th Cir. 2003) 
(affirming imposition of constructive trust over homestead property purchased with Ponzi 
scheme proceeds); see also Harris Trust & Sav. Bank v. Salomon Smith Barney, Inc., 530 
U.S. 238, 250-51 (2000) (“Whenever the legal title to property is obtained through means or 
under circumstances which render it unconscientious for the holder of the legal title to retain 
and enjoy the beneficial interest, equity impresses a constructive trust on the property thus 
acquired . . . and a court of equity has jurisdiction to reach the property either in the hands of 
the original wrongdoer, or in the hands of any subsequent holder . . . .”) (internal quotations 
omitted); F.T.C. v. Network Servs. Depot, Inc., 617 F.3d 1127, 1142 (9th Cir. 2010) 
(“Importantly, that a transferee was not ‘the original wrongdoer’ does not insulate him from 
liability for restitution.”). 
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Ponzi scheme are presumptively made with intent to defraud.”) (emphasis added); Schonsky, 

247 Fed. App’x at 586 (“[T]ransfers made from a Ponzi scheme are presumptively made with 

intent to defraud . . . .”) (emphasis added); Byron, 436 F.3d at 558 (same); S.E.C. v. Harris, 

2010 WL 3719318, *1 (N.D. Tex. 2010) (same).  The fact that LandMark Bank received its 

purported interest in the Bonds.com collateral from Christopher Moody rather than directly 

from the Hedge Funds does not change the analysis, especially since it provided no value for 

its receipt of that interest and its receipt of that interest could not have been in good faith as it 

had actual notice of fraud.  See Fla. Stats. § 726.109(1)(2)(b) (addressing subsequent 

transferees and affirmative defenses). 

In short, as also reflected in Exhibit  H, to the extent LandMark Bank received any 

interests in Bonds.com from Christopher Moody, it would be inequitable to allow LandMark 

Bank to benefit from those interests at the expense of investors.  That is particularly so 

because LandMark Bank, with the assistance of counsel, knowingly and deliberately tried to 

take Receivership assets funded with scheme proceeds away from the Receiver’s and, 

ultimately, this Court’s control.  Accordingly, the Court should deny Claim Number 501. 

E. Investor Claims Which Should Be Denied Because Claimant Was An 
Employee Of A Receivership Entity 

The Receiver also received claims from a former employee of a Receivership Entity.  

(See Claim Nos. 474 and 475.)  The Claimant was Neil-Moody’s step-child, was employed 

by Scoop Management as a bookkeeper, and was involved in handling certain aspects of the 

financial affairs of Viking Fund, Viking IRA Fund, Valhalla Investment Partners, Valhalla 

Management, and Viking Management.  The Claimant is also identified as handling the 
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Investor Account for Receivership Entity Viking Oil & Gas, LLC and Neil Moody’s personal 

account. 

During the approximately four years of employment, the Claimant received total 

compensation of $385,811.32; the Claimant received wages of $118,326.76 in 2008 alone.  

Receivership Records also indicated the Claimant drove a car paid for by Receivership 

Entities and had a Receivership Entity credit card.  The benefits derived from the car and 

credit card are not included in the above calculation of compensation.  According to 

Salary.com, the median salary for a bookkeeper in Sarasota, Florida is $45,692.  The 

Claimant’s average salary for the approximately four years the Claimant was employed was 

$96,452.83, which was more than double the median salary.  In other words, the Claimant 

received $385,811.32 (without considering the value of the Receivership Entity car and credit 

card or that some of the work performed by the Claimant involved Neil Moody’s personal 

affairs) when the typical bookkeeper would have received less than $183,000 for the same 

time. 

These claims should be denied for two independent reasons.  First, they should be 

denied because given the Claimant’s disproportionate salary and close relations with investor 

assets, movement of funds, and Neil Moody’s accounting, the Claimant, at a minimum, 

should have known that something was afoul.  A reasonable person under these 

circumstances would have conducted a diligent inquiry and discovered fraud.  As such, the 

Claimant did not act in good faith.  In re Manhattan Inv. Fund Ltd., 359 B.R. at 523-24; see 

also In re M & L Business Machine Co., 84 F.3d at 1339; Enterprise Trust Co., 2008 WL 

4534164 at *3 (“Disqualifying those who took the business over the edge is the most 
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common feature, and the least contested aspect, of distribution plans.”); Basic Energy & 

Affiliated Res., 273 F.3d at 660 (affirming distribution plan that prohibited defendants from 

recovering at all, and reduced recovery of employees based on level of involvement in 

fraudulent scheme).  As such, these claims should be denied. 

Second, these claims should be denied even assuming the Claimant acted in good 

faith because the excess salary received is far more than the $91,987.50 loss claimed by the 

Claimant.  All $385,811.32 the Claimant received as salary from Scoop Management were 

proceeds of the scheme.  Using the median salary from Salary.com, the Claimant only should 

have earned approximately $183,000 for four years of employment.  As such, the Claimant 

received excess wages of $202,811.32 (of course, this calculation favors the Claimant 

because it does not take into account the additional benefits provided by the car and credit 

card or that some of the work performed involved Neil Moody’s personal affairs and not 

Scoop Management “business”).  Because no value was provided for the excess wages, the 

Claimant is not entitled to benefit from them.  Indeed, the Receiver is entitled to recover that 

sum as, at a minimum, a fraudulent transfer.  See In re Churchill Mortgage Inv. Corp., 256 

B.R. 664, 682 (Bankr. S.D.N.Y. 2000) (“Fraudulent conveyance law is grounded in equity 

and is designed to enable a trustee or creditors to avoid a transfer in a transaction where the 

transferee received more from the debtor than the debtor received from the transferee. The 

remedy of avoidance seeks to rectify the disparity between that which the transferee gave and 

that which the transferee got in the transaction. It is this disparity that makes it equitable to 

require the transferee to repay the excess in value of what he received over what he gave up 

in the transaction.”); cf. In re Bernard L. Madoff Inv. Sec. LLC, 2011 WL 4434632, *12 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 73 of 91 PageID 10210Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 73 of 91



69 

(Bankr. S.D.N.Y. 2011) (“The Defendants unsuccessfully argue that their services 

constituted reasonably equivalent value and fair consideration given to BLMIS in exchange 

for their salaries.”).  As such, it would be inequitable to allow the Claimant to retain the gross 

overpayment of wages and also assert a claim for investment losses.  As reflected in Exhibit 

G, Claim Numbers 474 and 475 should be denied for these reasons. 

F. Investor Claim Which Should Be Denied Because Principal Investment 
Was Made With Proceeds Of The Scheme 

A charitable organization submitted a claim based on losses it purportedly sustained 

when it invested scheme proceeds it received from the Moody Foundation as donations in a 

Hedge Fund.  That claim should be denied because the Claimant had no right to those funds 

in the first place.  Specifically, between April 26, 2004, and November 21, 2008, Neil 

Moody, through his Moody Foundation, transferred $1,219,222.00 to the Claimant in 

numerous installments as donations.  The donations consisted of scheme proceeds that Nadel 

caused Hedge Funds and Fund Managers to transfer from the Hedge Funds to Neil Moody, 

including tens of millions of dollars transferred as purported compensation, by grossly 

misrepresenting trading results and net asset values.  In turn, Neil Moody transferred some of 

that money to the Moody Foundation.  Neil Moody conditioned the donations on the 

Claimant’s investment of that money in one of the Hedge Funds, and the Claimant “invested” 

$1,111,111.40 of those donations in Valhalla Investment Partners and received $30,315.90 in 

distributions from that “investment.”  The Claimant filed a claim for $1,080,795.50, its Net 

Investment Amount.  (See Claim No. 478.) 

The Claimant, however, did not invest its own money in the scheme.  Rather, it 

reinvested scheme proceeds which it received as donations.  The initial transfers from the 
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Hedge Funds to the Moody Foundation through Fund Managers and Neil Moody were 

fraudulent transfers under, inter alia, Florida Statutes Section 726.105(1)(a) because they 

were made from a Ponzi scheme and thus with “actual intent to hinder, delay, or defraud” 

creditors.  See In re Christou, 2010 WL 4008191 at *3 (“Any transfers made during the 

course of a Ponzi scheme are presumptively made with intent to defraud.”); Schonsky, 247 

Fed. App’x at 586 (“[T]ransfers made from a Ponzi scheme are presumptively made with 

intent to defraud . . . .”); Byron, 436 F.3d at 558 (same); Harris, 2010 WL 3719318 at *1 

(same); see also In re Bayou Group, LLC, 439 B.R. 284, 306 n.19 (S.D.N.Y. 2010) 

(“[W]here a Ponzi scheme exists, there is a presumption that transfers were made with the 

intent to hinder, delay and defraud creditors . . . .”); Terry, 432 F. Supp. 2d at 639-40 (same); 

In re Fin. Resources Mortg., Inc., 2011 WL 2680878, *11 (Bankr. D.N.H. 2011) (same); 

Quilling v. Stark, 2006 WL 1683442, *6 (N.D. Tex. 2006) (same); In re Madoff, 440 B.R. at 

255 (same). 

That the Claimant was a subsequent transferee – i.e., that it did not receive the 

transferred money directly from the Hedge Funds but rather through the Moody Foundation – 

does not change the analysis.  See Fla. Stats. § 726.109.  If the Claimant had not reinvested 

the majority of the funds that it received, the Receiver would have instituted a “clawback” 

action against it, as the Receiver has done against other organizations that received fraudulent 

transfers as charitable contributions.  See, e.g., Wiand, as Receiver v. Bishop Frank J. 

Dewane, Case No. 8:10-cv-246-T-17MAP (M.D. Fla.); Wiand, as Receiver v. Sarasota 

Opera Assoc., Inc., Case No.: 8:10-cv-248-T-17MAP (M.D. Fla.).  Indeed, the Receiver has 

a claim against the Claimant to recover approximately $138,426.50, which represents money 

Case 8:09-cv-00087-RAL-TBM   Document 675    Filed 12/07/11   Page 75 of 91 PageID 10212Case 1:09-cr-00433-JGK   Document 95-2    Filed 02/29/12   Page 75 of 91



71 

(1) the Claimant received from the Moody Foundation and did not reinvest in the scheme and 

(2) the Claimant took as distributions from its “investment.” 

The Claimant cannot satisfy the affirmative defense to a fraudulent transfer claim 

provided by Florida Statutes Section 726.109, which requires it to demonstrate that (1) it 

received the transfers in “good faith” and (2) that it provided equivalent value for the 

transfers.  See Fla. Stats. §§ 726.109(1), (2)(b).  Specifically, the Claimant did not provide 

anything of value to the Hedge Funds in exchange for the donations – hence, their 

characterization as “charitable donations” – so they are avoidable fraudulent transfers 

regardless that the Claimant is a charitable organization.  See Scholes v. Lehman, 56 F.3d 

750, 761 (7th Cir. 1995) (“The statute makes no distinction among different kinds of 

recipient of fraudulent conveyances.  Every kind is potentially liable.”); Hecht v. Malvern 

Preparatory Sch., 716 F. Supp. 2d 395, 402 (E.D. Pa. 2010) (holding that receiver was 

entitled to recover donation made with funds of innocent investors in Ponzi scheme); In re 

C.F. Foods, L.P., 280 B.R. 103, 111 (Bankr. E.D. Penn. 2002) (“In perpetrating the Ponzi 

scheme, [the perpetrator] had to know that the monies from investors would eventually run 

out and that the payments to charities would contribute to the eventual collapse of the 

stratagem.  Knowledge that future investors will not be paid is sufficient to establish actual 

intent to defraud them.”).  Because the Claimant did not invest money that it had a right to 

receive or keep, its Claim Number 478 should be denied as reflected on Exhibit G . 
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III.  ALL ASSETS AND LIABILITIES OF  THE RECEIVERSHIP ENTITIES 
SHOULD BE POOLED TO FORM A SINGLE RECEIVERSHIP ESTATE 

A. Factual Basis For Pooling Assets And Liabilities 

From 1999 through 2008, approximately $330 million was raised from approximately 

687 investors on behalf of one or more of the Hedge Funds by Nadel and his entities, Scoop 

Management and Scoop Capital; by the rest of the Fund Managers; and by the Moodys 

through the offer and sale of securities in the form of interests in Hedge Funds as part of a 

single, continuous Ponzi scheme.  The Receiver discovered that, although the Receivership 

Entities referred to separate Investor Accounts in communications with investors, in reality 

physically separate accounts did not exist.  All investor funds were commingled in Nadel’s 

and the Receivership Entities’ financial accounts, regardless of with which Receivership 

Entity the money had been invested. 

Nadel grossly overstated the trading results of the Hedge Funds.  Despite only trading 

a very small portion of the money purportedly under management and achieving significantly 

lower, and typically negative yields (i.e., trading losses) on those trades, Nadel, the Moodys, 

and the Fund Managers falsely communicated to investors and potential investors, through 

monthly “statements,” Hedge Funds’ “Executive Summaries,” and other communications, 

that investments were generating positive returns and yielding between 10.97% and 55.12% 

per year.  For most years, they falsely represented the investments were generating returns 

between 20% and 30%.  In reality, overall the Hedge Funds experienced trading losses. 

To perpetrate and perpetuate this scheme, Nadel caused the Hedge Funds to pay 

investors “trading gains” as reflected on their false monthly statements.  The funds used to 

pay these purported trading gains were not generated from trading activities; rather they were 
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generated from new or existing investors.  Nadel further caused the Hedge Funds to pay more 

than $95 million in “fees.”  Those fees were based on grossly inflated returns and thus were 

improperly and wrongfully paid.  The negative cash flow of the Hedge Funds made the 

eventual collapse of the scheme inevitable. 

Here, pooling all Receivership Entities’ assets is appropriate because Nadel operated 

the Hedge Funds as part of a single, continuous Ponzi scheme, and all of the other 

Receivership Entities were acquired or funded with money that Nadel improperly diverted 

from the Hedge Funds.  Further, Nadel treated the Hedge Funds as a single source of money, 

and the investors’ money was commingled in the Hedge Funds’ accounts and other accounts 

controlled by Nadel, especially in and through accounts he controlled at Wachovia Bank, 

including the shadow accounts discussed above in Section II. D. 2.  Specifically, Nadel 

moved money raised from investors in the different Hedge Funds in, out, and between those 

accounts and also between those accounts and the Hedge Funds’ trading accounts as 

necessary to satisfy redemptions and quarterly transfers of purported “profits” to investors.  

To the extent Nadel traded money, he did so in a pooled and commingled fashion through a 

single master trading account.  Specifically, when trading, Nadel would pool all available 

money raised from investors and money in personal or other non-Hedge Fund accounts that 

he controlled into a single account, which he used to purchase securities.  Then, after the 

close of the trading session, Nadel allocated the completed trades as he wished among the 

pooled accounts. 

Consistent with legal authority discussed in the next Section, Nadel’s treatment of the 

Receivership Entities and of investors’ money in the manner described in the previous 
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paragraphs warrants pooling all assets of the Receivership Entities.  Specifically, all money 

and other assets that constitute Receivership assets, regardless of how they were previously 

allocated, should be held to constitute one fund and used in a collective manner to pay the 

collective liabilities of the Receivership Entities, in accordance with the plan discussed in this 

Motion. 

In the absence of an order pooling the assets and liabilities into one Receivership 

estate, the Receiver would have to separately administer claims to assets held by each of the 

Receivership Entities.  In addition to being inconsistent with Nadel’s treatment of those 

entities, this would be a time-consuming, costly, and to a large extent, arbitrary task.  

Separate administration of each Receivership Entity’s claims would require the Receiver to 

(1) apportion administrative costs among the Receivership Entities, (2) apportion third-party 

recoveries among the Receivership Entities, and (3) separately distribute the remaining assets 

from each entity.  Essentially, trying to separately administer each entity would require the 

Receiver to force an order upon each Receivership Entity when none existed.  The end result 

could be that some Claimants would receive a greater recovery simply because it was falsely 

represented to them that they were investing with a particular Receivership Entity instead of 

another one.  Pooling the assets and liabilities of the Receivership Entities is the most cost-

effective and equitable approach, and is warranted by the facts. 

B. Legal Basis For Pooling Assets And Liabilities 

Treating all Receivership assets as a single fund to pay all collective liabilities of the 

Receivership Entities benefits all Claimants and, as noted in the previous Section, is 

consistent with the manner in which Nadel operated those entities.  Further, this requested 
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relief is well within the Court’s broad power to administer this Receivership.  See Elliott, 953 

F.2d at 1566 (“The district court has broad powers and wide discretion to determine relief in 

an equity receivership. . . . This discretion derives from the inherent powers of an equity 

court to fashion relief . . . .”); HKW Trading LLC, 2009 WL 2499146 at *2; see also S.E.C. v. 

Hardy, 803 F.2d 1034, 1040 (9th Cir. 1986); Basic Energy & Affiliated Resources, Inc., 273 

F.3d at 668.  The primary purpose of an equity receivership is to promote the orderly and 

efficient administration of the estate for the benefit of the creditors.  See Hardy, 803 F.2d at 

1038.  Consolidating all of the assets and liabilities of the Receivership Entities best serves 

this purpose. 

Courts routinely permit equity receivers to pool assets.  See, e.g., HKW Trading, 2009 

WL 2499146 at *6 (“The Court directs that all assets and liabilities of the Receivership 

Entities be consolidated for all purposes.”); S.E.C. v. Credit Bancorp, Ltd., 290 F.3d 80, 91 

(2d Cir. 2002) (affirming district court’s equitable authority to treat all fraud victims alike 

and order pro rata distribution of assets); Basic Energy, 273 F.3d at 663 (adopting receiver’s 

plan to create single pool of assets for all investors); Elliott, 953 F.2d at 1584 (approving 

district court’s decision to reject tracing and treat three companies as single entity); S.E.C. v. 

Forex Asset Mgmt. LLC, 242 F.3d 325, 332 (5th Cir. 2001) (affirming district court’s order 

approving receiver’s plan to distribute funds to all Claimants on pro rata basis even though 

funds invested by two claimants were segregated by fraudster and traced to separate 

account); CFTC v. Topworth Int’l, Ltd., 205 F.3d 1107, 1115-16 (9th Cir. 1999) (affirming 

district court’s adoption of receiver’s plan to treat three companies involved in scheme as one 

for purposes of paying claims because each entity appeared to be alter ego of the other); 
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Quilling v. Trade Partners, Inc., 2008 WL 4283359, *4 (W.D. Mich. 2008) (“In 

[r]eceivership cases where the fraud has features that are similar or common to all victims, 

and at least some commingling of funds occurred, pro rata distribution of pooled assets has 

been the standard. . . . ”); S.E.C. v. Amerifirst Funding, Inc., 2008 WL 919546, *5 (N.D. Tex. 

2008) (concluding “the most equitable approach is to pool the assets” of three receivership 

entities and distribute funds on pro rata basis even in absence of specific instances of 

commingling because entities were used similarly to further fraudulent scheme); U.S. v. 

Durham, 86 F.3d 70, 72-73 (5th Cir. 1996) (approving receiver’s plan to distribute money to 

claimants on pro rata basis even though majority of money could be traced to one claimant); 

see also U.S. v. Real Property Located at 13328 & 13324 State Hwy., 89 F.3d 551, 553 (9th 

Cir. 1996) (approving district court’s finding that “[i]nstead of engaging in a tracing fiction, 

the equities demand that all [defrauded] customers share equally in the fund of pooled assets 

in accordance with the SEC plan”). 

Indeed, courts have held that “any comingling is enough to warrant treating all the 

funds as tainted.”  Byers, 637 F. Supp. 2d at 177.  Because “money is fungible” it is 

“impossible to differentiate between ‘tainted’ and ‘untainted’ dollars. . . .”  S.E.C. v. Lauer, 

2009 WL 812719, *4-5 (S.D. Fla. 2009).  “Once proceeds become tainted, they cannot 

become untainted.”  United States v. Ward, 197 F.3d 1076, 1083 (11th Cir. 1999).  In 

addition, “when tainted funds are used to pay costs associated with maintaining ownership of 

[a] property, the property itself and its proceeds are tainted by the fraud.”  Lauer, 2009 WL 

812719 at *3 (citing United States v. One Single Family Residence Located at 15603 85th 

Ave. North, Lake Park, Palm Beach County, Fla., 933 F.2d 976, 982 (11th Cir. 1991)). 
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In short, the most equitable and efficient approach is to pool all assets and liabilities 

of the Receivership Entities into one consolidated estate.  See S.E.C. v. Vescor Capital Corp., 

599 F.3d 1189, 1194 (10th Cir. 2010) (“[I]n a case involving a Ponzi scheme, the interests of 

the [r]eceiver are very broad and include not only protection of the receivership res, but also 

protection of defrauded investors and considerations of judicial economy”). 

IV.  THE RECEIVER’S PROPOSED PLAN OF DISTRIBUTION, INCLUDING 
AN INTERIM DISTRIBUTION 

A. The Receiver’s Plan 

As of November 29, 2011, total cash and certificates of deposit in all Receivership 

accounts is approximately $21,882,616.97.  Including money the Receiver is owed by 

defendants in settled ancillary litigation, the total money on hand and due to the Receiver is 

$23,775,811.62.  The Receiver seeks leave to make distributions on a pro rata basis, and he 

expects to make a first interim distribution of $18 million to holders of Allowed Claims in 

the near future.  If approved by the Court, all distributions will be made in accordance with 

applicable parameters set forth in this Motion, including those relating to priorities and those 

governing the source of distributions to Non-Investor Secured Claimants. 

The Receiver has proposed a procedure in Section V. below for Claimants to object to 

the claims determinations made by the Court based on this Motion.  The procedure provides, 

in relevant part, that each Claimant will have 20 days from the date the Receiver mails notice 

to each Claimant of the Court’s order on this Motion to serve the Receiver with an objection 

to his, her, or its claim determination.  After this twenty-day objection period expires and the 

Receiver completes an initial review of any objections, the Receiver intends to file a motion 

for approval of a first interim distribution in the amount of $18 million less any reserves 
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necessitated by any timely served objections.  The Receiver will make these reserves where 

necessary so that objections do not delay a first interim distribution.23   In other words, the 

anticipated $18 million distribution will be reduced by the amount reserved, if any.  Any 

reserves will be in the amount of the pro rata share of the interim distribution allocated to the 

objected claim based on the full claim amount.  The reserves will be held until the claim 

objection is resolved.  If the objection is resolved for less than the full claim amount, the 

unpaid reserves will be distributed on a pro rata basis in a subsequent distribution. 

The Receiver believes that an interim distribution of $18 million, even less any 

possible reserves for objected claims, will provide a sufficient amount of money to Claimants 

to warrant the expense of the distribution.  Further, the proposed interim distribution amount 

will leave enough funds in the Receivership to cover the expenses of (1) addressing any 

claims disputes, (2) administering the Receivership, and (3) paying the Receiver’s 

professionals for services already and yet to be provided.  To the extent possible and feasible, 

the Receiver will make additional interim distributions before making a final distribution at 

the close of the Receivership.  Before making any distribution, the Receiver will seek leave 

from the Court, and at that time will provide further specifics about the distribution. 

In this Motion, however, the Receiver seeks approval of a distribution plan which 

provides that, subject to applicable exceptions, priorities, and other parameters discussed in 

this Motion, Claimants receive a fixed percentage of their Allowed Amount from the 

                                                 
23  Although the Receiver will make every effort to make a prompt interim distribution, 
depending on the nature of any timely objection received by the Receiver, this proposed 
interim distribution may have to be modified or delayed until any objection warranting such 
delay is resolved. 
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aggregate amount distributed to Claimants in any particular distribution based upon the 

following formula:  each claim’s Allowed Amount divided by the total Allowed Amount of 

all Allowed Claims multiplied by the aggregate distribution amount. 

B. The Receiver’s Plan Is Consistent With Applicable Legal And Equitable 
Principles 

As previously noted, the evidence in the Receiver’s possession demonstrates that all 

investor funds were commingled and transferred among various accounts for the 

Receivership Entities, Nadel’s personal accounts, and other accounts controlled by Nadel; the 

Receivership Entities did not maintain separate investor accounts; and investors were 

defrauded in the same manner.  Accordingly, all Claimants with allowed claims should share 

equally (on a pro rata basis) in the pooled assets recovered by the Receiver, subject to the 

claim priorities and other applicable limitations discussed in this Motion and ultimately 

established by the Court.  The Receiver recommends the Court approve the distribution of 

funds on a pro rata basis according to the formula set forth in the previous Section. 

The Court has wide latitude in exercising inherent equitable power in approving a 

plan of distribution of receivership funds.  Forex, 242 F.3d at 331 (affirming district court’s 

approval of plan of distribution because court used its discretion in “a logical way to divide 

the money”); Quilling v. Trade Partners, Inc., 2007 WL 107669, *1 (W.D. Mich. 2007) (“In 

ruling on a plan of distribution, the standard is simply that the district court must use its 

discretion in a logical way to divide the money” (internal quotations omitted)).  In approving 

a plan of distribution in a receivership, “the district court, acting as a court of equity, is 

afforded the discretion to determine the most equitable remedy.”  Forex, 242 F.3d at 332.  

The Court may adopt any plan of distribution that is logical, fair, and reasonable.  Wang, 944 
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F.2d at 83-84; Basic Energy, 273 F.3d at 671; Trade Partners, 2007 WL 107669 at *1.  

“Therefore, ‘[a]ny action by a trial court in supervising an equity receivership is committed 

to his sound discretion and will not be disturbed unless there is a clear showing of abuse.’ ” 

S.E.C. v. Safety Fin. Serv., Inc., 674 F.2d 368, 373 (5th Cir.1982) (quoting S.E.C. v. Ark. 

Loan & Thrift Corp., 427 F.2d 1171, 1172 (8th Cir.1970)). 

Consistent with the features of the scheme, “courts have favored pro rata distribution 

of assets where, as here, the funds of defrauded victims were commingled and where victims 

were similarly situated with respect to their relationship to the defrauders.”  Credit Bancorp, 

290 F.3d at 88; see Trade Partners, 2007 WL 107669 at *2 (“The use of a pro rata 

distribution plan is especially appropriate for fraud victims of a Ponzi scheme, in which 

earlier investors’ returns are generated by the influx of fresh capital from unwitting 

newcomers rather than through legitimate investment activity.”).  A logical, fair, and 

reasonable distribution plan may provide for reimbursement to certain claimants while 

excluding others.  See Wang, 944 F.2d at 84; Basic Energy, 273 F.3d at 660-61.  The 

proposed plan of distribution set forth in this Section is logical, fair, and reasonable. 

V. THE PROPOSED PROCEDURE FOR OBJECTIONS IS LOGICAL, FAIR, 
AND REASONABLE 

A. The Proposed Objection Procedure 

For efficiency, the Court should adopt a formal procedure to handle instances where a 

Claimant does not agree with the Receiver’s recommended determination of the Claimant’s 

claim or objects to claim priority or the plan of distribution as approved by the Court.  The 

procedure recommended below allows the Receiver to (1) address any disputed matters in a 

fair and efficient manner and (2) present any unresolved objections to the Court in an 
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organized and, if appropriate, consolidated manner which will be efficient and, to the extent 

possible, avoid the Court’s receipt of objections on a piecemeal basis.  The procedure also 

provides each Claimant with notice and an opportunity to be heard in accordance with 

applicable due process obligations. 

The Receiver respectfully requests the Court adopt the following procedure (the 

“Proposed Objection Procedure”): 

a) Within three (3) business days of the date of the Order on this 
Motion, the Receiver will post the Order on his website, 
www.nadelreceivership.com.  A copy of this Motion will be 
posted soon after it is filed. 

b) Within ten (10) days after the date of the Order on this Motion, the 
Receiver will mail each Claimant by United States First Class Mail 
at the address provided on the Proof of Claim Form a letter setting 
forth the procedure for objecting to the Receiver’s determination 
of a claim (the “Receiver’s Claim Determination”), claim 
priority, or plan of distribution as approved by the Court. The letter 
will provide notice that the Court’s Order on this Motion is 
available on the Receiver’s website.  The letter will further provide 
that a Claimant may contact the Receiver’s office for a copy of the 
Motion and/or Order in the event a Claimant does not have access 
to the internet or cannot otherwise access the Motion and/or Order. 

c) Any Claimant that is dissatisfied with the Receiver’s Claim 
Determination, claim priority, or plan of distribution must serve 
the Receiver in accordance with the service requirements of Rule 5 
of the Federal Rules of Civil Procedure with a written objection no 
later than twenty (20) days after the date of mailing of the 
Receiver’s letter advising the Claimant of the Order on this 
Motion. All objections must be served on the Receiver at Burton 
W. Wiand c/o Maya M. Lockwood, Esq., Wiand Guerra King P.L., 
3000 Bayport Drive, Suite 600, Tampa, Florida 33607, and should 
not be filed with the Court.  Such objections shall clearly state the 
nature and basis of the objection, and provide all supporting 
statements and documentation the Claimant wishes the Receiver 
and the Court to consider. 
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d) Failure to properly and timely serve an objection to the Receiver’s 
Claim Determination, claim priority, or plan of distribution shall 
permanently waive the Claimant’s right to object to or contest the 
Receiver’s Claim Determination, claim priority, and plan of 
distribution and the final claim amount shall be set as the Allowed 
Amount determined by the Receiver as set forth in the Exhibits 
attached to this Motion as approved by the Court. 

e) Although each objecting Claimant previously submitted to this 
Court’s jurisdiction by filing a claim with the Receiver, by serving 
an objection the objecting Claimant shall be deemed to have 
confirmed submission to the jurisdiction of this Court.  A person 
serving an objection to the Receiver’s Claim Determination, claim 
priority, or plan of distribution, shall be entitled to notice, but only 
as it relates to adjudication of the particular objection and the 
claim to which the objection is directed. 

f) The Receiver may attempt to settle and compromise any claim or 
objection subject to the Court’s final approval. 

g) At such times as the Receiver deems appropriate, he shall file with 
the Court: (1) the Receiver’s further determination of a claim with 
any supporting documents or statements he considers are 
appropriate, if any; (2) any unresolved objections, with supporting 
statements and documentation, as served on the Receiver by the 
Claimant; and (3) any settlements or compromises that the 
Receiver wishes the Court to rule upon. 

h) The Court may make a final determination based on the 
submissions identified in the previous paragraph or may set the 
matter for hearing and, following the hearing, make a final 
determination.  The Claimant shall have the burden of proof.  The 
Receiver will provide notice of such hearing as provided in 
paragraph e) above. 

This Proposed Objection Procedure promotes judicial efficiency, reduces litigation 

costs for the Receivership, is logical, fair, and reasonable, and is in the Receivership’s best 

interest. 
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B. The Proposed Objection Procedure Is Consistent With Applicable Legal 
And Equitable Principles 

The Proposed Objection Procedure satisfies due process.  Due process essentially 

requires that the proceeding be fair and that affected parties be given notice and an 

opportunity to be heard.  See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 

(1985); Elliott, 953 F.2d at 1566.  The use of summary proceedings to implement claims 

procedures is customary in Commission receiverships and satisfies due process requirements 

when claimants receive an opportunity to be heard, to object to their claim determination, and 

to have their claims considered by a court.  See Elliott, 953 F.2d at 1566; Basic Energy, 273 

F.3d at 668-671.  The Proposed Objection Procedure achieves each of these requirements. 

FDIC v. Bernstein noted: 

One common thread keeps emerging out of the cases involving 
equity receiverships – that is, a district court has extremely 
broad discretion in supervising an equity receivership and in 
determining the appropriate procedures to be used in its 
administration. 

In keeping with this broad discretion, “the use of summary 
proceedings in equity receiverships as opposed to plenary 
proceedings under the Federal Rules of [Civil Procedure] is 
within the jurisdictional authority of a district court.”  Such 
procedures “avoid formalities that would slow down the 
resolution of disputes.  This promotes judicial efficiency and 
reduces litigation costs to the receivership,” thereby preserving 
receivership assets for the benefit of creditors. 

786 F. Supp. 170, 177-78 (E.D.N.Y. 1992) (citations omitted).  Under applicable law, this 

Court should approve the Proposed Objection Procedure because it satisfies due process and 

is logical, fair, and reasonable.  See Elliott, 953 F.2d at 1567 (summary proceedings are 

appropriate where party has full and fair opportunity to present claims and defenses).  
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Specifically, the Proposed Objection Procedure provides for (1) notice to Claimants of the 

Receiver’s determination of their claims, claim priority, and plan of distribution; (2) the 

opportunity for Claimants to object to these matters; and (3) the review of unresolved 

objections by the Court. 

Importantly, the Proposed Objection Procedure eliminates the need for any objections 

to be filed with the Court in direct response to this Motion.  In turn, that will preclude 

inefficient piecemeal presentation and adjudication of objections by the Court.  Such a 

piecemeal process would result in an inefficient claims process for both the Court and the 

Receivership.  As such, the Proposed Objection Procedure promotes judicial efficiency; 

reduces litigation costs for the Receivership; is logical, fair, and reasonable; and meets due 

process requirements. 

CONCLUSION 

For these reasons, the Receiver respectfully requests the Court enter an order:24 

1. Approving the Receiver’s determination of claims as set forth in this Motion 

and in attached Exhibits B through J; 

2. Authorizing the Receiver to consolidate all Receivership Entities’ assets and 

liabilities for all purposes, including for payment of administrative costs, for receipt of third-

party recoveries, and for making distributions to holders of allowed claims; 

3. Approving the Net Investment Method as set forth above and in the attached 

Exhibits as the proper method for calculating allowed amounts for investors; 

                                                 
24 For the Court’s convenience, a copy of a proposed order granting this Motion is 
attached as Exhibit L . 
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4. Approving the plan of distribution as set forth above in Section IV.;  

5. Approving the Proposed Objection Procedure as set forth above in Section V. 

for objections to the plan of distribution and the Receiver’s claim determinations and claim 

priorities as set forth in this Motion and attached Exhibits B through J; and 

6. Precluding further claims against Receivership Entities, Receivership 

property, the Receivership estate, or the Receiver by any Claimant, taxing authority, or any 

other public or private person or entity and precluding any proceedings or other efforts to 

enforce or otherwise collect on any lien, debt, or other asserted interest in or against 

Receivership Entities, Receivership property, or the Receivership estate. 

LOCAL RULE 3.01(G) CERTIFICATION  

The undersigned counsel for the Receiver has conferred with counsel for the 

Commission and is authorized to represent to the Court that the Commission has no objection 

to the relief sought herein. 
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CERTIFICATE OF SERVICE  

I HEREBY CERTIFY  that on December 7, 2011, I electronically filed the foregoing 

with the Clerk of the Court by using the CM/ECF system. 

I FURTHER CERTIFY  that on December 8, 2011, I will mail the foregoing 

document and the notice of electronic filing by first-class mail to the following non-CM/ECF 

participant(s): 

Arthur Nadel 
Register No. 50690-018 
FCI BUTNER LOW 
Federal Correctional Institution 
P.O. Box 999 
Butner, NC  27509 
 

s/Gianluca Morello     
Gianluca Morello, FBN 034997 
gmorello@wiandlaw.com 
Michael S. Lamont, FBN 0527122 
mlamont@wiandlaw.com 
Maya M. Lockwood, FBN 0175481 
mlockwood@wiandlaw.com 
WIAND GUERRA KING P.L. 
3000 Bayport Drive, Suite 600 
Tampa, Florida  33607 
Tel.: (813) 347-5100 
Fax: (813) 347-5198 
 
Attorneys for Burton W. Wiand, Receiver 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - x  
 
UNITED STATES OF AMERICA 
 
       -v.- 
      
ARTHUR NADEL, 
 
                Defendant. 
 

:
 
:
 
:
 
:
 
:

 
STIPULATION AND ORDER 

 
09 Cr. 433(JGK)  

- - - - - - - - - - - - - - - - x  
   

  WHEREAS, on or about April 28, 2009, ARTHUR NADEL, (the 

“defendant”), was charged in a fifteen-count Indictment 09 Cr. 

433 (JGK) (the “Indictment”), with, securities fraud, in 

violation of Title 15, United States Code, Sections 78j(b) & 

78ff, Title 17, Code of Federal Regulations, Section 240.10b-5, 

and Title 18, United States Code, Section 2 (Counts One through 

Six); mail fraud in violation of Title 18, United States Code, 

Sections 1341 and 2 (Count Seven); and wire fraud in violation 

of Title 18, United States Code, Sections 1343 and 2 (Counts 

Eight through Fifteen);  

  WHEREAS, the Indictment includes forfeiture 

allegations, providing notice that the Government is seeking, 

pursuant to Title 18, United States Code, Section 981(a)(1)(C) 

and Title 28, United States Code, Section 2461, all property, 

real and personal, that constitutes or is derived from proceeds 

traceable to the commission of the fraud offenses, including, 

but not limited to, the following: 
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a.  At least approximately $360 million in United States 
currency, in that such sum in aggregate is property 
representing the amount of proceeds obtained as a 
result of the charged securities fraud, mail fraud, 
and wire fraud offenses; 

b.  Any and all funds on deposit in Account No. 2840109316 
held in the name of Marguerite J. Nadel Revocable 
Trust at Northern Trust, N.A.; 

c.  The real property and appurtenances known and 
described as 3966 Country View Drive, Sarasota, 
Florida;  

d.  The real property and appurtenances known and 
described as 15576 Fruitville Road, Sarasota, Florida;   

e.  The real property and appurtenances known and 
described 131 Garren Creek Road, Fairview, North 
Carolina; 

f.  The real property and appurtenances known and 
described as approximately acres and forty-five lots 
in the name of Scoop Capital, LLC, in Thomasville, 
Georgia; 

g.  The real property and appurtenances known and 
described as approximately thirty-seven acres in the 
name of Scoop Capital, LLC, in Grady County, Georgia; 

h.  All right, title, and interest in the entity known and 
described as the Venice Jet Center located in Venice, 
Florida; 

i.  All right, title, and interest in the entities known 
and described as Laurel Mountain Preserve, LLC, Laurel 
Preserve, LLC, and Laurel Mountain Preserve Homeowners 
Association, Inc., including, but not limited to, 420 
acres in Buncombe County and McDowell County, North 
Carolina; 

j.  All right, title, and interest in the entity known and 
described as Tradewind, LLC, including, but not 
limited to, five airplanes, one helicopter, and 
thirty-one airport hangars, located in Newnan-Coweta 
County Airport, Georgia; and 

k.   All right, title, and interest in the entity known 
and described as the Guy-Nadel Foundation, Inc.;  

  WHEREAS, on or about February 24, 2010, the defendant 

pled guilty to Counts One through Fifteen of the Indictment  

pursuant to an agreement with the Government (“the Agreement”); 
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  WHEREAS, in the Agreement, the defendant agreed to 

forfeit to the Government a sum of money equal to $162,000,000 

in United States Currency (the “Money Judgment”), and all of his 

right, title and interest in the following properties: 

A.  Any and all funds on deposit in Account No. 2840109316 
held in the name of Marguerite J. Nadel Revocable 
Trust at Northern Trust, N.A.; 

B.  The real property and appurtenances known and 
described as 15576 Fruitville Road, Sarasota, Florida;   

C.  The real property and appurtenances known and 
described as 131 Garren Creek Road, Fairview, North 
Carolina; 

D.  The real property and appurtenances known and 
described as approximately fourteen acres and forty-
five lots in the name of Scoop Capital, LLC, in 
Thomasville, Georgia; 

E.  The real property and appurtenances known and 
described as approximately thirty-seven acres in the 
name of Scoop Capital, LLC, in Grady County, Georgia; 

F.  All right, title, and interest in the entity known and 
described as the Venice Jet Center located in Venice, 
Florida; 

G.  All right, title, and interest in the entities known 
and described as Laurel Mountain Preserve, LLC, Laurel 
Preserve, LLC, and Laurel Mountain Preserve Homeowners 
Association, Inc., including, but not limited to, 420 
acres in Buncombe County and McDowell County, North 
Carolina; 

H.  All right, title, and interest in the entity known and 
described as Tradewind, LLC, including, but not 
limited to, five airplanes, one helicopter, and 
thirty-one airport hangars, located in Newnan-Coweta 
County Airport, Georgia; and 
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I.  All right, title, and interest in the entity known and 
described as the Guy-Nadel Foundation, Inc. 

(hereinafter the “Specific Properties”);  

  WHEREAS, on or about October 21, 2010, the defendant 

was sentenced and ordered to forfeit his interest in the 

Specific Properties and to the Money Judgment; 

  WHEREAS, in an order dated October 21, 2010, the Court 

entered a Preliminary Order of Forfeiture/Final Order of 

Forfeiture as to Defendant’s Interest in Specific Property, 

which entered the Money Judgment against the defendant and 

forfeited all of the defendant’s right, title and interest in 

the Specific Properties; 

  WHEREAS, on June 24, 2011, Wells Fargo Bank, N.A. 

(“Wells Fargo” or “Petitioner”) filed its Verified Petition 

pursuant to 21 U.S.C. § 853(n)(2), and Fed. R. Crim. P. 32.2(c), 

seeking a hearing to adjudicate its interest in the Laurel 

Mountain Preserve Property, which petition was amended on July 

2, 2011;  

  WHEREAS, on February 12, 2012, this Court entered a 

Stipulation and Order vacating the Preliminary Order of 

Forfeiture as to the Laurel Mountain Preserve Property;  

  WHEREAS, other than Wells Fargo’s Verified Petition, 

no other forfeiture petition has been filed in this action and 
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no person has otherwise filed any submission in this action 

asserting a legal interest in any of the Specific Properties; 

  WHEREAS, the Government has applied to the Court for 

an order vacating the Preliminary Order of Forfeiture as to the 

Specific Properties on the grounds that this would enable the 

distribution of proceeds of Nadel’s criminal activity by the 

Receiver appointed in Securities and Exchange Commission v. 

Nadel , 09-cv-87-T-26TBM (M.D. Fla.) to Nadel’s victims; 

  NOW, THEREFORE, IT IS HEREBY ORDERED that: 

  1. The Preliminary Order of Forfeiture/Final Order 

of Forfeiture as to Defendant’s Interest in Specific Property is 

vacated as to the Specific Properties.
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  2. The Court shall have exclusive jurisdiction over 

the interpretation and enforcement of this Order. 

 

 
  
SO ORDERED: 
 
      
____________________________     _____________________ 
HONORABLE JOHN G. KOELTL     DATE 
UNITED STATES DISTRICT JUDGE  
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