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The Receiver, Burton W. Wiand (theRéceiver) hereby submits this corrected
oppositiort to the Motion of Wells Fargo Bank, N.A.MfF") (I) to Disqualify Receiver, (lI) to
Disqualify Wiand Guerra King P.L. and (lll) Disallow All Fees Payable to the Receiver and
His Counsel (the Motion”) (Doc. 766)? In opposition to this Motin, the Receiver states as
follows:

On January 21, 2009, the Court appointed BReceiver and granted him “full and
exclusive power, duty and authority to: administed manage the business affairs, funds, assets,
choses in action and any other property ef Drefendants and Relief Defendants; marshal and
safeguard all of the assets of the DefendantsRelief Defendants; and take whatever actions
are necessary for the protection of the inve§tir (Doc. 8) Since his appointment and
subsequent reappointments, the Receiver has done exactly that. (Docs. 140, 316, 493) During
the past three years, the Receiver has diligemtty efficiently fulfilled his obligation to marshal
assets for the benefit of dafrded investors in cooperationthvthe Securities and Exchange
Commission (theSEC’) and under the scrutiny and supision of this Court.

To date, the Receiver has successfullgtitnted multiple lawsuits and marshaled
Receivership assets in excess$8D million. (Doc. 685; Wiand Decl. at  3) He has seized,
marketed and sold real and personal prgpentbehalf of the Receivership Entitielsl. He has
reached settlement agreements with Welargo Securities International, Ltd. WF

Securities)); Goldman Sachs Execution & ClearingP; and hundreds odther entities and

! This response in opposition has been corrected regattngeceiver’s citation to 1 Ré E. Clark, Treatise on
the Law and Practice of Receivers § 3992) located at the bottom of page 4.

2 Because WF's Motion seeks to disqualify both the Receand the law firm of Wiand Guerra King P.L.
(“WGK™), the Court authorized WGK to concurrently file @g/n response to the Motion as it pertains to WGK.
(Doc. 775) Accordingly, the instant objection will not addmeesstions (1) or (1) of the Motion to the extent these
sections specifically relate to WF's requests to disiyu@/GK and to disallow all fees payable to WGK, but may
address them herein to the extent seaey to support the Receiver’s position.
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individuals, incluang profiteers. Id. He continues to pursue multiple clawback cases against
additional profiteers and others who receivemh® scheme proceeds. (Wiand Decl. at § 5)
Presently, the Receiver is punsgia malpractice action againsétReceivership Entities’ former
law firm and a separate action against WF forate in the Ponzi scheme, alleging $168 million
in damages.Id. As a direct result of the Receiver'sdastion and efforts, a partial distribution
of at least $18 million is ready to be maded&frauded investors with allowed claims and has
received preliminary approval from the CourtDoc. 776) Despite all of the Receiver's
accomplishments, one of the Receivership’s itvesl — WF — seeks to derail the entire
Receivership process by having the Receiveroked from all aspects of the Receivership, not
just those discrete matters WF contends ardicated by the purported conflicts. (Doc. 766) In
reality, the Receiver has monflict. WF’s Motion is a transparent effort to retaliate against the
Receiver for thoroughly exercising his duties,iebhhave included vigorously contesting WF's
claims to Receivership assets and pursuing litigageinst WF or one of its affiliates, first, to
claw back false profits received through partitipma in an investment in the scheme, and more
recently for its complicity in the Ponzi scheme.

The purported conflict of the Rewer raised by WF is baseless. First and foremost, in
his role as Receiver, Wiand does not represent anyone so the conflict of interest rules provided in
the Florida Rules of Professidn@onduct and raised by WF eaiinapplicable. Rather, the
Receiver himself is represented by the attorneysso€hoosing, in accordance with this Court’s
Order. (Doc. 8) At the outset tiis case the Receiver — asyipital in this context — hired his
own law firm, Fowler White Boggs, P.A., to regent him and later replaced it with WGK when
he and most of the lawyers, paralegals ataff who had dedicateslignificant time to this

Receivership moved to that firm. During the amupf the proceedings, there have arisen three



separate occasions when it becamaeessary for the Rager to take positionadverse to WF or

one of its affiliates. On each occasion, outaaf abundance of caution the Receiver retained
outside counsel other than WGK and disclosed fiénatto the Court. (Docs. 175, 696) First,
when the Receiver determined that WF affiliate WF Securities (a U.K. broker/dealer) needed to
be sued to recover “false pitsf (i.e., the amount received @xcess of the amount invested in

the scheme) in connection with certain investments in Receivdeshipes, he turned to another

firm, Johnson, Pope, Bokor, Ruppel & Burns, LLPJofinson Popé#), rather than WGK, to

bring the necessary lawsuit, which was subsetlyisettled. (Docs. 174, 175) Second, when the
Receiver determined from facts uncovered durimgpitoceedings that Wikad potential liability

as a partner in the crimes bfadel and his Ponzi scheme, he@aately retained the firm of
James, Hoyer, Newcomer & Smiljanich, P.Aldfmes Hoyer) to evaluate and prosecute such
action, rather than WGK. (Docs. 691, 696) Third, whendhjected to his mposals for claims
determination as they pertained to WF's own claims, the Receiver extended the retention of
James Hoyer to assist him in addressing all those matters too. (Doc. 730)

Notably, WF’s Motion fails to identify angamage to the Receivership stemming from
the Receiver’s purported conflict. This is becallmeReceivership has not been damaged in any
way, shape or form. Specifically, the Receivgrshias not damaged by the Receiver’s rejection
of WF’'s claims to Receivership assets or hityfwarranted pursuit of litigation against WF or
its affiliates for profits, other transfers, cardamages resulting from its investment and
partnership in Nadel's scheme. WF's belatednplaint about the fact that WGK previously
handled unrelated matters for Wells Fargo Advisors, LIMURA”) — a separate entity with no
connection to this Receivershipand one unrelated dispute for WsFHpure and simple retaliation

against the Receiver’s determination that WF&mnlto the Rite Aid Property should be denied



due to WF’s misconduct in connection with NEslscheme, the Receivs opposition to WF’s
attempts to take Receivership assets withouinigefiled claims, and th&eceiver’s initiation of
litigation against WF regarding its directvolvement in the scheme. Significantly, WF
terminated WGK's representation of WFA and W&ithdrew from its representation of WF
prior to filing the Motion® The Receiver has at all times etttin a professional and ethical
manner in fulfilling his obligatns to the Court, to the SE@nd to the hundreds of innocent
defrauded investors. Accordingly, the Motion shdugdseen for what it is — an act of desperate
retaliation — and denied so thhe Receiver may continue tomda the successful conclusion of
all Receivership matters.

l. THE FLORIDA RULES OF PR OFESSIONAL CONDUCT REGARDING
CONFELICTS OF INTEREST DO NOT APPLY TO RECEIVERS

WF seeks to disqualify the Receiver basedadalse assumption that an attorney acting
solely as a receiver is subjectttee conflict of interest ruleprovided in the Florida Rules of
Professional Conduct (theRules’). This assumption not onlgontradicts the language and
purpose of the Rules, it is also unsuppottgdany case law cited by WHhe Receiver is not
acting as an attorney representing a client. Raligeis serving in a noapresentational role as
an officer of the Court whose obligations are agudely to the Court. Therefore, the Receiver’s
role does not implicate the conflict of interest rules.

Although lawyers are often appointed as reasivihey assume a neutral position and are
not serving in their typical role of advocate. Rather, receivers “are officers of the court” and are
“therefore, representatives of the court andfacthe court.” 1 Ralph E. Clark, Treatise on the

Law and Practice of Receivers § 35 (1992) (footnotegted). “[S]trictly speaking, [a receiver]

% To the extent there ever was a confltbere is absolutely no potential for a future conflict given that WGK does
not currently represent WF, WFA or any other affiliate of WF.



is not... the representative or agent of anghsperson or party... A receiver is, rather,... a
ministerial officer and representative of tleeurt having charge of the receivership, and
accountable to such court, and hagn referred to in some casesasarm,’ in other cases as a
‘hand,” of the court, and in still others as atpaf its ‘machinery.” 75 C.J.S. Receivers § 139
(2007).

Accordingly, Florida courts have held that aawer is an officer othe court, taking on a
nonrepresentational role where he does not acrfgrparty and is subject to the orders of the
court. See S.E.C. v. Kirklan@008 WL 4144424, 4 (M.D. Fla. 2008) (“The receiver is an officer
of the court, and subject to ithrections and orders.”) (citin§tuart v. Boulwargl33 U.S. 78,
81-82 (1890)); In re Chira 343 B.R. 361, 368 (Bkrtcy. S.D.&12006) (“Florida law is clear
that a receiver is the custodifor the court, through which theourt controls the receivership
estate.”);In re Zayas 347 B.R. 446, 448-449 (Bkrtcy. M.D. Fla. 2006) (“[T]he receiver does not
act as the agent of the creditors afr any of the other parties.*)In fact, this Court has
previously discussed the Receiver himself in this way:

A receiver, like Wiand, is a creature of equitgulf Ref. Co. of La. v. Vincent Oil

Co, 185 F. 87 (5th Cir. 1911). Appointed the court and considered an officer

of the court, the receivertask is to take contraand custody of the subject

property and manage it within 28 U.S&959(b)'s broad confines, namely: “in

the same manner that [its] owner ospessor thereof would be bound to do if in

possession thereof.” Nonetheless, the rex&vauthority is tied to the court's

equitable perceptions.
In re Wiand 2011 WL 4530203, M.D. Fla. 2011) (footnotes omitted).

An attorney acting as a receiver is actually naki@ to a client than an attorney, as he is

usually represented by attorndyisnself. Receivers do not represent clients, and the mere fact

* See also In re International Forum of Florida Health Ben. Tr6e¥ So.2d 432, 438 (Fla.App. 1 Dist. 1992) (“A
receiver is not a party in the cause. The receiver is ficeobf the court and is bject to the supervision and
control of the court.”); accorBidenfield v. Crisp186 So0.2d 545, 549 (Fla. 2d DCA 1966) (a receiver is the agent of
the court).



that a receiver is also an atteyndoes not change that. As sutls illogical to suppose that an
attorney acting as a receiver would be subjetihéoRules specifically focused on the regulation
of attorneys in representational roles. While Rules are designed to cover all of the ethical
situations in which an attorney might find himselgt every ethical rule can or should apply in
every situation. Certainly, the ethical ruledigbsing representational roles do not all apply
when an attorney is performing a nonrepresematifunction, such asiseng as a receiver.

As explained by the district court GFTC v. Eustace2007 WL 1314663 (E.D. Pa.
2007), a situation involving an afjed conflict of interest of eeceiver and hisounsel does not
fit precisely under the statet®de of professional conduct:

The issue here is not whethibe Stradley firm took oa representation adverse to

an affiliate of an existing client. Ther&tlley firm is representing the Receiver,

who was for many years a partner in threnfand is now Senior Counsel and Mr.

Hodgson still does work for clients of the Stradley firm, and previously did work

for UBS Financial Services. Although a citethe Receiver is also an attorney

with the firm. Thus, Stradley's att@yr-client relationship with the Receiver

presents no conflict or even a potentiahftict between the Stradley firm and any

other clients. The Court naot look at this matter exclusively as an issue of

whether the Receiver in his role as an attorney and the Stradley firm have a

conflict.

Id. at 6. Therefore, the rules oanflicts of interestinder a state’s code pfofessional conduct
“can only provide a reference, but not a final agiswas to whether the Receiver and his firm met
their duties of disclose to this Court.’ld.

Consistent with this view, the Preamble to the Rules makes clear that a lawyer serving a
nonrepresentational function does moplicate all of the same ethical rules as when the lawyer
serves a representational role:

In addition to these representational fuois, a lawyer may serve as a third-party

neutral, a nonrepresentational role helpimg parties to resolve a dispute or other

matter. Some of these rules apply direttijlawyers who are or have served as

third-party neutrals. See, e.g., rules 4-1.12 and 4-2.4. In addition, there are rules
that apply to lawyers who are not active in the practice of law or to practicing



lawyers even when they are acting in a nonprofessional capacity. For example, a
lawyer who commits fraud in the conductaobusiness is subjetd discipline for
engaging in conduct involving dishonestyaudd, deceit, or misrepresentation.

See rule 4-8.4.

Preamble to Chapter 4: Florida Baules of Professional Conduct.

Noticeably absent from the Preamble’s exaapbf rules that apply to lawyers in
nonrepresentational roles are #anflict of inteest rules. See id In fact, the Preamble later
clarifies that fm]ost of the duties flowing from thelient-lawyer relationship attaabnly after
the client has requested the lawyer to rendel lsgy@ices and the lawyer has agreed to do so,”
whereas some duties like confidentiality caracit before any client-lawyer relationship is
established.Id. (emphasis added). So if an attor®&s no client anchtis no client-lawyer
relationship, such as when the attorney is a@ma@ receiver, most of the duties flowing from a
client-lawyer relationship do not attach.

Among those duties that do not attach until atter client and lawyer have agreed on a
relationship are the duties involving tl@oidance of a conflict of interestSeeRules 4-1.7
(conflict of interest regarding cunt clients), 4-1.8 (conflict of terest regarding prohibited and
other transactions), 49 (conflict of interest regarding foen client), and 4-1.10 (imputation of
conflicts of interest, general rule). As the rules pertaining to conflicts of interest make clear, a
conflict of interest only exists when an attorrfegs a current client wise interests are adverse
to another current or former client’s ingst or to the attoey’s own interest3. Since an attorney
who is acting as a receiver is not representing any client and has no current client-lawyer

relationship, it follows that the attorney cannot be subject to the conflict of interest rules in his

role as receiver — there is no current clwith whom to have a conflict of interest.

® For example, Rule 4-1.9 on Conflictloterest with Former Clients lists tirevays a lawyer can have a conflict of
interest with a former client, all of which involve theresentation of another client. The Comment to the rule
clarifies this, stating that after terminating a client-lawyer relationship with a former client, “a lawyer may not
represent another client except in conformity with this rule.”
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Accordingly, the Receiver does not implicated cannot possibly violate the conflict of
interest rules in his role as Receiver since rerwclient. Therefore, heannot possibly be in
violation of the conflicof interest rules.

Il. BANKRUPTCY LAW DOES NOT GOV _ERN RECEIVERSHIPS AND DOES NOT
REQUIRE DISQUALIFICATIO N OF THE RECEIVER

WEF relies on multiple bankruptcy cases for its unsupported proposition that the Receiver
and his law firm are equally subject to all of ttanflict of interest rules as “members of the bar
of this Court” and should balisqualified. However,bankruptcy law does not govern
receivership casesSee, e.g., Quilling v. Trade Partners, In2007 WL 107669, at *1 (W.D.
Mich. Jan. 9, 2007) (“This proceeding is a fetlexquity receivershi@nd the Bankruptcy Code
does not apply.”j. Moreover, the majority of the bankregtcases cited by WF are inapplicable
to whether the Receivehould be disqualified.

All but two of the bankruptcgases WF relies on focus on the ethical obligations of an

attorneyrepresenting a trustee odabtor and not the ethicabligations of the truste®.Thus,

® See also, e.g., SEC v. TLC Inv. & Trade Col47 F. Supp. 2d 1031, 1039 (C.D. Ca. 2001) (“Therefore, balancing
the Applicants’ position against the need to protect myadshal the assets of tifeceivership eate, protect
defrauded and innocent investors, and judicial economy, the Court DENIES the Applicants’ requestetdhequ
Receiver to follow all aspexiof the bankruptcy code.”§.E.C. v. Sunwest Mgmt., In2009 WL 3245879, *8 (D.

Or. 2009) (“Federal equity receivership courts are not required to exercise bankruptcy powersriatlytapply
bankruptcy law.”);Eustace2008 WL 471574 at *6 (“When an equity receivership is involved, case law concerning
equity receiverships is generally more applicable thakrogtcy case law.”)S.E.C. v. Forex Asset Mgmt LLZ22

F.3d 325, 332 (5th Cir. 2001) (“[W]e need not rely on bankruptcy law for this non-bankruptcy ca€e.Q; v.
Heartland Group, InG.2003 WL 1089366, *1 n.1 (N.D. lll. 2003) (rejecting argument that “receivership actions are
different from other forms ofitigation and are more akin thankruptcy court proceedings"g.E.C. v. Capital
Consultants LLC 453 F.3d 1166, 1170 n.4 (9th Cir. 2006) (“Although similarities between receivership and
bankruptcy proceedings ¢ainly exist, differeses exist as well.”)Marion v. TDI, Inc, 2006 WL 3742747, *2
(E.D. Pa. 2006) (“a bankruptcy proceaglidiffers significantly from an equity receivership imposed at the request
of a government agency such as the SEC.”).

" SeeDoc. 766, p. 13 (citingn re Matter of Outdoor Prods. Corpl83 B.R. 645 (M.D. Fla. 1995) (addressing
disqualification of firm representing trustee because firm hired a lawyer who previously rep’d defendardg in sam
case)); p. 15 (citindn re Skyway Commc’ns Holding Corpll5 B.R. 859 (Bankr. M.D. Fla. 2009) (discussing
conflict of interest of attorneys representing debtior)re Philadelphia Athletic Club, Inc20 B.R. 328 (E.D. Pa.
1982) (addressing disqualification of attorney representing a trustee for not being disinterested)); p. 16 (oiting

re Century Plaza Assogsl54 B.R. 349 (Bankr. S.D. Fla. 1992) (discussing compensation paid to an attorney
representing a debtor)); p. 19 (citingre Film Ventures Int'l, Ing 75 B.R. 250 (B.A.P. 9th Cir. 1987) (addressing
disinterestedness and disclosure obligations of attorney representing dahitoe) Matter of Sauerl91 B.R. 402
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even assuming bankruptcy cases governed receiverships, which they do not, those cases still
would not govern the Receiver, who is morenato a trustee thato trustee’s counsebee
F.D.I.C. v. O'Melveny & Myers%51 F.3d 17, 19 (9th Cir. 1995) (A receiver, like a bankruptcy
trustee and unlike a normal successor in intedess not voluntarily step into the shoes of the
bank; it is thrust into those shoes.Janssen v. Bank of Pittsburgh Nat As¢t5 F.2d 19, 20 n.

9 (3d Cir. 1940) (“It seems hardly necessarycite the many cases wherein the courts have
referred to receivers as trustee®l receiverships as akin to exgs trusts. These cases include
both banks and ordinary corporations.”). Bdiankruptcy and receivatip cases distinguish
between the role of an attorney and that dfustee or receiver, clifying that the services
performed by trustees and reces/€are not legal services atl’abnd are distinct from the
“professional services” performed by the attorney representing tie®.In re Mabson Lumber
Co.,394 F.2d 23, 24 (2d Cir. 1968) (bankruptcy cabere Judge explained that, “No allowance
for compensation shall be made to any attorfiogya trustee except for professional services...
Judge Learned Hand went out of his way to €lighe curious notionapparently widespread
then too, that an attorney may recover for whatraot legal services at all.”) (internal citations
omitted);In re Eureka Upholstering Co., Inc48 F.2d 95, 96 (2d Cid.931) (receivership case
where Judge Learned Hand statééiny truly legal services fte receiver] may require are
indeed in another class, but his attorney, wherhas one, cannot take on his duties, and then
recover for them under the guise of legal servicesgtwtiney are not. It is true that the line is

not always easy to draw, but i6 there, and referees shdutiraw it straitly [sic]...”).

(Bankr. D. Neb. 1995) (addressing disinterestedness obligation of attorney representing ldalgtétjudhomme

152 B.R. 91 (Bankr. W.D. La. 1993) (discussing disinterestedness and disclosure obligations of attorney
representing debtor)); and p. 20 (citimgthe Matter of Perry, Adams & Lewis Securities, I3cB.R. 63 (Bankr.

W.D. Mo. 1980) (discussing disqualification of law firm representing trustee)).
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Accordingly, the bankruptcy cases relied on by WM&t focus on the ethical obligations of a
trustee’s attorney are notegant to this Court'sssessment of the Receiver.

As previously mentioned, WF cites two nbauptcy cases that do address ethical
obligations and conflicts of tarest of the trustee himgel (Doc. 766, p. 20-22) (citingn re
Blinder, Robinson & Co., Inc.131 B.R. 872 (D. Colo. 1991)n re Southern Diversified
Properties, Inc 110 B.R. 992 (Bkrtcy. N.D. Ga. 1990))While these cases are generally
comparable to the ethical obligations ofreceiver, “this is obviously not a bankruptcy
proceeding” so “case law concerning reeesvis therefore most applicableBustace 2007 WL
1314663, at 6. Moreover, WF neglected to incltieedistinguishing facts for one of the cases
and conveniently omitted the outcome for the otHeven if these cases could dictate the issues
in the instant case, neither indicates tha Court should dggualify the Receiver.

In In re Southern Diversified Properties, In@n attorney appointed as a Chapter 11
trustee learned of a potential clictfof one of his law partners the day after his appointment, but
he took five days to edize that the partner hadconflict of interest andeven days to decline to
serve as trustee. 110 B.R. at 994. Despiepibtential conflict, thattorney/trgtee spent a
number of hours working on the case, providbah “fiduciary servicesin his capacity as
trusteeandlegal services in his capacity as an attorndy. WF is correct that the court held that
the attorney/trustee was nottided to payment of $1,890.00 foref13.5 hours of legal services
he performed. 1d. at 996. However, WF omitted an important reason for the court’s decision —
no firm or attorney had been appointed by the tctmuperform legal services for the trustdd.

at 995. Although the court looked upon the conft interest very negatively, the court

8 Importantly, the court's opinion did not address whether the trustee should have been compensated for his
fiduciary services as trustee spite of the conflict of interest, asdrallowance [was] sought for such trustee
services.” 110 B.R. at 994. Theved, the case has no bearing on whethe Receiver should be compensated for
services as the Receiver, should@wairt find a conflict of interest é&ts between the Receiver and WF.
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clarified that it would have refed to compensate the attorriey his legal services under those
circumstances even without any conflict of instréEven if there had lem no conflict, neither
Mr. Anderson nor any other membar his firm was authorized tprovide legal services to the
trustee.  Without court appval and appointment, an application for compensation for
professional services may be deniett” at 996.

The instant case differs from re Southern Diversified Properties, Ina several ways.
First, the Receiver has never acted as #orrey or performed tgal services for the
Receivership. Rather, he has acted soleln asceiver and performed exclusively fiduciary
services for the Receivership. So while the trustde ne Southern Diverfied Properties, Inc.
may have implicated the conflict of interest e#llirules by acting as an attorney on the case in
which he was appointed as trustee, the Recdias not done the same. Second, a receiver’s
counsel does not have to be formally appdoleg the court like a trustee’s counsel does under
bankruptcy law. The Court has implicitigpproved WGK as the Receiver's counsel by
approving the firm’s motionfor attorneys’ fees tioughout these proceedingéDocs. 130, 165,
201, 266, 395) Therefore, the countgin reason for refusing to mpensate the attorney/trustee
in In re Southern Diverfied Properties, Incis not an issue here. ifth, as explained in WGK’s
separate objection to the Motion, the Receivéria has no existing conflict with WF like the
trustee’s law partner did iim re Southern Diversified Properties, Irto. justify disqualification
or the disallowance of compensation. Accordingyre Southern Diversified Properties, Inc.

should have no impact on these proceedargslends no support to WF’s Motion.

°In its Order appointing the Receivétis Court permitted the Receiver toeszlthe counsel of his choosing. (Doc.

8, p. 5) (“The Receiver, and any counsel whom the Receiver may select...”). The Recewessel, who were first

at Fowler White and subsequently at WGK, notified the Court of his choice of counsel by filing their respectiv
notices of appearance, which the Court has acknowledged. (Docs. 10, 11, 12, 240; Wiand[B&cl. at

11



In In re Blinder, Robinson & Co., Incthe court found that theustee and the law firm
representing him were not disenésted, as the firm represented a potential creditor in pending
litigation against the debtor at the time thenfibecame the trustee’s counsel. 131 B.R. at 880.
However, as WF conveniently failed to mentidime court in that case did not disqualify the
trustee or the law firmld. at 883. Importantly, the law firand trustee cured any conflict that
existed — the law firm withdrew from represdita of the potential cratbr within two months
of becoming counsel for the trustee, and thistee assured the court that he would employ
special counsel to evaluate any claim of that creditor against the diebtat.880. Furthermore,
the court emphasized that “the liquidation g@edings have progressed to the point that
appointing a new Trustee and counsel would be jarndgsruption” such that “more rather than
less damage would be dohg reversing the bankruptcy céuand disqualifying them.ld. at
881. Although the court found thdhe conduct of the Trustee ahd firm was not exemplary,”
the court upheld the bankruptcy court’s decisiondbdisqualify them, “given the exigencies of
modern legal practice, the firm’s subsequeithdrawal from the Diamond Vision case, and the
disruption that would be causbky replacement of the Trusteeld. at 883.

As in In re Blinder, Robinson & Co., Incthe Receiver’'s law firm has no current or
future potential for a conflict dhterest with WF, as WGK Isaceased representing WFA (which
never had any connection to this Receivershim) has not represented WF itself beyond the
single instance the Receiver previously disclosed to the &o(Dbc. 730) Similar tan re
Blinder, Robinson & Co., Incthe Receiver, in aabundance of caution, $iaetained and will
continue to retain dside counsel — the law firms of mias Hoyer and Johnson Pope — to

represent him in connection with any dealings the Receivership has/had with WF. By doing so,

Y WGK'’s prior relationship with and/or representation of WF and WFA is fully addressed by WG finm’s
own response in opposition to the Motion.
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the Receiver has eliminated the potential foy earrent or future conflicts between WGK and
WEF. Moreover, both the Receiver and WGK have provided invaluable services to this
Receivership for more than three years. (Doc40811, 12) Thus, if thi€ourt finds a conflict
between the Receiver or WGK and WF, the sameoresathat led the court to keep the receiver
and his counsel iftn re Blinder, Robinson & Co., In@are present here with equal force and
should justify retention of the Receiver almdsK despite any prior alleged conflict.

.  ANY ALLEGED PAST CONFLICT HA S NOT INJURED THE RECEIVERSHIP,
WHILE DISQUALIFICATION WOULD _INJURE THE RECEIVERSHIP

Regardless of whether any conflict of mst actually existed between the Receiver
and/or WGK and WF, this Court must take intmsideration that any alleged conflict of interest
has caused no injury to the ReceiversheeEustace 2007 WL 1314663, at 10 (“[T]his Court
must take into consideration the Receiver's ments that no significant damage has been done
to the receivership efforts in this case.”Ylo date, the Receiver and WGK have generated
approximately $30 million in net cash assets tfee benefit of defrauded investors, and the
Receiver is ready to make an interim disttibn of more than $18 iffion to the victims of
Nadel's scheme. (Wiand Decl. at § 3) Moreaotee Receiver’'s conduct toward WF has been in
the best interests of the Receivership and $laown no special treatment to WF. To the
contrary, the Receiver has treated WF like any other claimathteoReceivership Entities. In
fact, the Receiver sued WFstamonth for its complicit enabling of Nadel's Ponzi scheme,
seeking to recoup from WF the damages rasglfrom the Ponzi scheme for the purpose of
returning the recovered monies to the defraudedstors. The Receiver also determined that
WF'’s claim on the Rite Aid Property should be éehdue to WF’s role in Nadel's scheme, and
opposed WF’s motion to determine that it was ndigaked to file proof oftlaims on additional

real properties within the Receivership Estate diaireative motion for leave to file late claims.
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(Doc. 755) Nothing about the Receiver’'s or WGKast or present rélanship with WF could
be construed as harmful to the Receivership.

However, if WF's motion to disqualifthe Receiver and WGK were granted, the
Receivership will certainly suffer.It is a well-known propositio that disqualification of a
receiver and/or his counsel is disfavoreésee Eustace2007 WL 1314663, at 10. A change in
the receiver and/or his counsetjperes “delay in the progressd ultimate termination of the
case and additional expense incurred by appointment of a new recelder.’Delay in the
outcome of a receivership would hav&atrimental impact” on the investorg&d. at 11.

The Receiver and his counsel have devoted rti@e three years to this Receivership.
Appointing a new receiver and counsel wouldcbstly and do nothing more than disrupt and
delay the proceedings. Where, as here, the Radeas had no actual conflof interest and has
cured any potential conflict with his firm’s dmatinuance of represenian and hiring outside
counsel, the Receiver’s disquatdition is unjustified and wodlonly harm the Receivership.

IV. THE RECEIVER RETAINED OU TSIDE COUNSEL WHEN TAKING
POSITIONS ADVERSE TO WF OR ITS AFFILIATES

Since the Receivership’s inception in Jaguda009, there have been three instances
where the Receiver has taken positions advertgetmterests of WF or a WF affiliate. (Wiand
Decl. at 11 11-19) In each iasice the Receiver, erring on thdesiof caution, retained outside
counsel.

A. The Receiver Retained Outside Counsel To Sue WF Securities For False Profits.

After learning that a brokerage accoumtld in a nominal capacity by Wachovia
Securities International, Ltt.had participated in investmeritstwo of the Hedge Funds at the

center of Arthur Nadel's Ponzi scheme — Scé&®al Estate and Viking Fund, LLC — and had

1 \WF Securities is successor-in-interest to Wachovia®es International, Ltd. and an affiliate of WF.
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received false profits in hamount of $426,610.55 in connectioithathose investments, the
Receiver determined that he needed to brinaback action against WF Securities. Although
WEF Securities was not and never had been ataieWGK, erring onthe side of caution, the
Receiver retained Johnson Popedpresent him in that matt&r.On January 20, 2010, Johnson
Pope filed the clawback case styMtiand v. Wells Fargo Secues International, Ltd., et al
No. 8-10-cv-00243-EAK-MAP, in th&).S. District Court for the Middle District of Florida on
behalf of the Receiver. WGKdinot represent the Receiver i tblawback case. Indeed, from
the filing of the complaint through the eventualu@t-approved settlement of this action on June
10, 2011 (Doc. 640), Johnson Pope exclusively repted the Receiver and litigated all aspects
of the case on his behalf.

B. The Receiver Retained Outside Counsélo Sue WF For Participating In The
Ponzi Scheme.

While performing his duties of marshaling asafeguarding the assets of the Defendants
and Relief Defendants, the Receiwencluded that WF played ative role in facilitating and
furthering Nadel’'s Ponzi schem@&t the request of the SEC, the Receiver attempted to address
the damages stemming from the shadow bank accdumits WF outside of court. However,
those efforts were not productivealeng the Receiver witho choice but to itiate legal action.
After requesting proposals from multiple law firntee Receiver elected to retain James Hoyer
to represent him in a lawsuit against WBn December 22, 2011, tieceiver filed a Motion
for Leave to Retain the Jamesyer Law Firm to Pursue Clas Against Wachovia Bank, N.A.

N/K/A Wells Fargo Bank, N.A. (Doc. 691), wiidhe Court approved on December 27, 2011.

2 The Receiver had sought (Doc. 124 obtained (Doc. 175)ighCourt’s permission to retain Johnson Pope to
assert claims against Holland & Knight LLP, and since that representation made Johnson Pope knowledgeable abou
this Receivership, for efficiency theeBeiver retained that firm to represent him in the matter against WF Securities

13 Because each of the Hedge Funds managed by Nadel hetdesponding bank account at Northern Trust Bank,
where Fund investors were directed to wire investment deposits and where checks from investors in the Fund were
deposited, and Nadel specifically opened the Wachovia atsctmuoonceal his scheme from the Hedge Funds’ staff,

all of the Hedge Fund-rekd accounts opened by NadeWachovia are referred to as “shadow accounts.”
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(Doc. 696) Thereafter, James Hoyer researchddesaluated the meritf claims against WF,
and then drafted and filed a complaint agailigt and relationship manager Timothy Ryan Best
in the Twelfth Judicial Circuit oSarasota County for their respective and complicit roles in: (a)
allowing Nadel to open shadow bank accounts é&oma “doing business as” capacity) he was
not authorized to open; (b) igriog discrepancies in account ofpeg documents; (c) failing to
implement adequate account monitoring programs and guidelines; (d) failing to audit dormant
accounts; (e) ignoring Nadel’s bagkund; (f) participating in angrofiting from investments in
Scoop Real Estate and Viking Fund; (g) lending maoneNadel for real estate transactions; (h)
allowing, facilitating and executg the commingling of moniescross the Hedge Fund shadow
accounts; (i) allowing, facilitating and executiagre transfers from trading accounts to non-
matching shadow accounts; (j) allowing, factitg and executing traresfs between non-profit
and business accounts; (k) allowing, facilitatangd executing transfers between personal and
business accounts; and (l)laating, facilitating and execuig large trangfrs in rounded
denominations. James Hoyer has represented dincowtinue to represent the Receiver in all
aspects of this litigation, inatling, but not limited to, correspding with WF’s counsel. WGK
has not represented the Receiver in liligation against WF and never will.

C. The Receiver Retained Outside Counsdlo Represent Him In All Receivership
Matters Involving WF.

On December 7, 2011, the Receiver filed anstadetermination motion (Doc. 675) (the
“Claims Motion”), which, inter alia, proposed a plan to distribute $18 million to victims of
Nadel's Ponzi scheme who complied with #laims process requirements and have allowed
claims. WEF filed a claim in the claims processan allegedly secured creditor regarding only
one property in the Receivership. Howevee Receiver determinedéahthe claim should be

denied due to WF's misconduct in connectiwith Nadel's scheme, as outlined above, and
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expounded upon this determination within the Claims Moti&eeClaims Mot. 8§ [1.D.2. WF
filed an objection to the Claims Motion oreBember 21, 2011 (Doc. 690) and other submissions
relating to Receivership property. (Doc. 718, 718 WF's filings confirmed that the Claims
Motion would be met with adversity from WEe Receiver asked James Hoyer to expand its
representation to include aReceivership matters involving/F. On February 2, 2012, the
Receiver notified the Court of his decision to mrettames Hoyer for this purpose. (Doc. 730)
Since entering notices of appearance, JamgeiHuwas handled all matters in the instant
case involving WF, including, but not limited topresenting the Receiver at the hearing held
before this Court on March 2, 2012, and filittee Receiver’'s Motion to Appoint Appraisers
Pursuant to 28 U.S.C. 82001 togxpise ReceivershiReal Property in Gtham, North Carolina
(Doc. 739); Receiver’'s Opposition to Motion \fells Fargo Bank, N.A. (I) for Determination
That the Filing of Proof of Claims Herein Is tNdecessary to Preserve Secured Creditors’ Valid
State Law Security Interests iand Claims Against, Collateral the Receiver's Possession, or,
in the Alternative, (Il) for Leave to File Late &ns Pursuant to Federal Rule of Civil Procedure
60(b) (Doc. 755); Receiver's Memorandum on sdidgtion and Response to Wells Fargo Bank
and TRSTE’s Memorandum on JurisdictibiDoc. 757); Receiver's Opposition to Motion of
Wells Fargo Bank, N.A. for the Court to Contenthe Hearing Scheduled for March 2, 2012 on
Pending Motions (Doc. 767); Notice of FilingethGovernment’s Application for an Order
Vacating the Preliminary Order &forfeiture (Doc. 768); and Rewer’s Notice of Selection of
Appraiser Pursuant to Court Order Datdarch 2, 2012 (Doc. 781). Again, WGK did not

represent the Receiver in connentwith the above matters.

% This memorandum was jointly filed by James Hoyer af@Kecause the issues raigsdthe Court with respect
to jurisdiction could havenpacted Receivership property unrelated to WF.
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Hiring separate counsel, as the Receiver hag,dsolves any problems, and there is no
need to hire a “special recew to act in connection with Weprimarily because, assuming
arguendothat there was a conflict, there unquaséibly is none now. Neither WF, nor WFA,
nor any other Bank affiliate is a client of WGK anymore, and there has been no transfer to the
Receiver of any knowledge or cordiatial information about WF tha remotely relevant to or
that could be used against WF in this ReceiversBipeqd. 25, lines 21-25 and p. 26, lines 1-4 of
Transcript of Hearing held on March 2, 2012, atéatto Doc. 786 as Exhibit A; Wiand Decl.,
8) Moreover, there is no himr suggestion that the Receives shown any favoritism to WF.
No other party, creditor, debtar defrauded investor hasroplained. Only WF itself has
complained, and its motives are transparent. And in any event, it has not been able to identify or
articulate_any damage to the Receivership wieatso When this Court asked WF’'s counsel at
the March 2, 2012 hearing for any evidence shgjgests a negative impact on the Receiver as a
result of the alleged conflicts, WF’s counsebsddudge, | can't sit here and tell you today that |
can identify a specific issue there.” (Ex. A, 20, lines 20-21) With no damage to the
Receivership, no appearance of impropriety kg Receiver, and no possibility of present or
future conflict with the termination of thelationship between WGKral WF and WFA, hiring a
“special receiver” is unnecesgaand would only add to the sbof the Receivership to the
detriment of the innocerind defrauded investors.

To summarize, in the three instances wheitibecame clear tthe Receiver that his
dealings with WF or its affiliates were goingtiike an antagonistic route, in an abundance of
caution, the Receiver retained odesicounsel to represent him.

V. PAYMENT OF FEES

© SeeWGK's concurrently filed Responda Opposition to the Motion foWWGK’s discussion of how it has no
current conflict of interest resulting from its priofattonship with and/or representation of WF and WR4so see
suprasection | beginning on p. 5 for why the Receives ha conflict of interest with any former client.
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A receiver is entitled to reasonable comgstion and reasonable out-of-pocket expenses
incurred in preserving the estat8ee S.E.C. v. Kirklan@007 WL 470417, 2 (M.D. Fla. 2007);
Motion Dynamics, Inc. v. Nu-Best Franchising,.|n2006 WL 1050639, 4 (M.D. Fla. 2006).
While the receiver’s “results are always releva®.E.C. v. Elliott 953 F.2d 1560, 1577 (11th
Cir. 1992) (citingSEC v. Moody374 F.Supp. 465 (S.D. Tex. 1974jf'd, 519 F.2d 1087 (5th
Cir. 1975)), a receiver is entitled to compation as long as he reasonably and diligently
discharges his dutiesld. (“Even though a receiver may notVeaincreased, or prevented a
decrease in, the value of the collateral, ifeaeiver reasonably and diligently discharges his
duties, he is entitled to compensationsge also S.E.C. v. Aquacell Batteries,., /2008 WL
276026, 4 (M.D. Fla. 2008) (awardimgceiver’'s full fee request @ fourth of existing estate
assets based on difficulty in identifying amdarshaling the assetgeven though much of
receiver’s efforts did not yield significargsults and were met with resistance).

As outlined above, the Receiver's wotk date has tremendously benefited the
Receivership.  Accordingly, the Receiver @entitled to continue receiving reasonable
compensation at the Court-approved rates forrédsilts he has secured and will strive to
continue to secure on behalf of thedeivership. (Docs. 130, 165, 201, 266, 395) (approving
full payment of fees, costs and reimbursemeiRdoeiver and his professidga As long as the
Receiver continues to utilize special counseewtdealing with WF, there is no question of
impropriety affecting the compensatitmwhich the Receiver is entitled.

VI. CONCLUSION

There is no current or future conflict betwdba Receiver and WHn his capacity as an
attorney at WGK, Wiand does napresent WF or any of its subsidiaries in any legal matters.

Moreover, as explained in WGK’s opposition to Metion, WF is not a current client of WGK.
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WHEREFORE, the Receiver respectfully regts that the Court deny the Motion of
Wells Fargo Bank, N.A. (I) to Disqualify Receiver, (ll) to Disqualify Wiand Guerra King P.L.
and (1) to Disallow All Fees Payable to the Reee and His Counsel, dhat the Receiver can
continue to fulfill his obligation of marshaling and safeguarding the Receivership assets to the
benefit of innocent and defraudievestors without further delay.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on April 17, 2012, | electrorally filed the foregoing with
the Clerk of the Court bysing the CM/ECF system.

| FURTHER CERTIFY that on April 17, 2012, | will mail the foregoing document and
the notice of electronic filingy first-class mail to the following non-CM/ECF patrticipants:

Arthur G. Nadel

Register No. 50690-018
Butner Low

Federal Correctional Institution
P.O. Box 999

Butner, NC 27509

s/ Jonathan B. Cohen

Jonathan B. Cohen, FBN 0027620
jcohen@jameshoyer.com

Terry A. Smiljanich, FBN 145349
tsmiljanich@jameshoyer.com
Megan E. Davis, FBN 0068584
mdavis@jameshoyer.com
JAMES, HOYER, NEWCOMER
& SMILJANICH, P.A.

One Urban Centre, Suite 550
4830 West Kennedy Blvd.
Tampa, FL 33609

Tel: (813) 397-2300

Fax: (813) 397-2310

Attorneys for the Rebeer, Burton W. Wiand
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