City of Winter Haven v. Cleveland Indians Baseball Company Limited Partnership

o«

' ® ®

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA

CASE NO: 53-2008CA-1252 1 -0000-00
SECTEON@7

CITY OF WINTER HAVEN, a Florida municipal corporation,

Plaintiff,
V.

CLEVELAND INDIANS BASEBALL COMPANY, LP, an Ohio limited partnershif)

!

Defendant. -

8z 7

COMPLAINT
Plaintiff, CITY OF WINTER HAVEN, a Florida municipal corporation (hereafter
referred to as "Winter Haven or City"), sues Defendant the CLEVELAND INDIANS
BASEBALL COMPANY, LP., an Ohio limited partnership (hereafter referred to as
“Cleveiand Indians” or “Indians”) and states:

JURISDICTIONAL ALIEGATIONS

1. This is an action for damages in excess of Fiftsen Thousand Dollars
{$15,000.00) excluding interest, attorneys’ fees and costs of suit.

2. Plaintiff WINTER HAVEN is a Fiorida municipaiity located entirely within
the geographical boundary of Polk County, Florida.

3 Defendant CLEVELAND INDIANS is an Ohio limited partnership that

fransacts business in Polk County, Winter Haven, Florida. Since 1993, the Indians have

- held Spring Training, and otherwise conducted baseball franchise business, at Winter

Haven’'s municipally owned Chain-O-Lakes Center and Stadium. For purposes of this
action, the Indians have “minimum contacts” with Florida, within the meaning of

§48.193, Florida Statutes (Florida's “long-arm statute™), in that the Indians:
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(a) have operated, conducted, engaged in or carried on a business or

business venture in the State of Florida, more specifically a Spring Training

baseball franchise; and

(by have engaged in substantial activity within the State of Florida by

operating a Spring Training baseball franchise in Fiorida's ."Grapefruit League."

4. Venue for this action is properly laid in the Circuit Court of Polk County,
Florida, pursuant to §847.011 and 48.193(g), Florida Statutes (2007), in that:

(a) the causes of action alleged in this Ccmplaint accrued in Poik Gounty,

Florida;

(b) 'thé indians breached a contract with Winter Haven in Polk County, Florida,

such contract being fully attached to this complaint in three parts and

incorporated herein as Composite Exhibit "A', by failing to perform contractually

required acts in Polk County, Florida; and

{c)  the indians agreed, pursuant to paragraph 20.11 of said contract, io haﬁe

the State Courts in and for Polk County adjudicate any disputes arising

therefrom.
COMMON ALLEGATIONS
5. in 1992, Winter Haven, eager to find & replacement Spring Training

baseball team for its Chain-C-Lakes Stadium after the City's agreement with the Boston
Red Sox baseball franchise expired, offered the Cleveland indians use of the Chain-O-
Lakes baseball facility in exchange for certain guaranteed revenues.

5. The Indians accepted Winter Haven's offer. Winter Haven and the Indians

memorialized their 1982 agreement in the form of a wiitten contract entitied "Use



Agreement."

7. Pursuant to the "Use Agreement,” the Indians held 1993 Spring Training at
the Chain-O-Lakes Facility. After the 18983 Spring Training season, it became evident
that Winter Haven and the Indlans jointly wished to enter into a longer-term
arrangement for use of the Chain-O-Lakes Facility. Thus, on QOctober 14, 1993, Winter
Haven and the indians entered into an "Amended and Restated Use Agreement”
(hereafter "Amended Agreement") a copy of which is attached hereto and incorporated
herein as a part of Composite Exhibit "A'. See Exhibit "A-1'. The Amended Agreement
was a comple’té novation of the original "Use Agreement” between Winter Haven and
the indians.

8. During the course of the parties' dealings, three addenda to the Amended
Agreement were executed by the City and the Indians, two in February, 1994, and one
in June, 2008. The addenda to the Amended Agreement are attached hereto and
incorporated herein as a part of Composite Exhibit *A'. See Exhibits ‘A-2’, ‘A, and ‘A-
4’

8. The Amended Agreement provided sufficient monetary consideration
fiowing to each party such as to bind Winter Haven and the indians to its terms. For
example, in exchange for exclusive use and possession of Winter Haven's facility during
the Spring Training season, the Indians would pay Winter Haven a certain amount of the
parking revenues, concession revenues, ticket revenues, and advertising revenues. See
Exhibit *A-1', 14 2.1, 6.1 and 6.2.

10.  Winter Haven and the Indians each had assigned revenue coliection

duties under the Amended Agreement. By way of example, Winter Haven collected all



gross parking revenues and concession revenues. The Cleveland Indians collected ali
gross ticket revenues and advertising revenues. See Exhibit "A-1', § 6.4. Pursuant to the
Amended Agreement, each party would submit a report to the other showing the
collected revenues for the assigned period. |d. Monies were to be exchanged monthly.
id.

1. In practice however, the Indians would submit an end-of vear settlement
statemerit to the City reflecting revenues received by the Indians, revenues due the
indians from the City aﬁd revenues du@.fhe City from the Indians. Exampleé of such
statemenfs are attached hereto and incorporated herein as Exhibits B (2004
Settiement Statement and Letter) and “C' (2005 Settiement Statement and Letter).

12. During the 2004 Spring Training year, the Indians, without right or
authority and in breach of the Amended Agreement, withheld funds rightfully due to the
City of Winter Haven in the amount of One Hundred Thousand Doliars ($100,000.00).
See Exhibit 'B". | | |

13.  Continuing through the 2005 Spring Training year, the indians, without
right or authority and in breach of the Amended Agreement, withheld additional funds
rightfully due to the City of Winter Haven in the amount of Seven Thousand Four
Hundred Fifty Four Dollars and twenty-eight cents ($7,454.28), bringing the total monies
improperly withheld to ONE HUNDRED SEVEN THOUSAND, FOUR HUNDRED FIFTY
FOUR DOLLARS and TWENTY-EIGHT CENTS ($107,454.28). See Exhibit ‘C'.

4. To date, the Indians have not remitted the funds withheld to the City.

15. Pursuant to Paragraph 12.4(c) of the Amended Agreement, as the Indians

have improperly, and without right or authority withheld funds rightfully due to the City of



| . .

Winter Haven, the City demands interest to be paid at the rate identified in the Amended
Agreement on the balance due.

16.  The City has retained the undersigned o represent it in this action and is
obligated to pay his firm a reasonabie fee. Likewise, the City, by filing and prosecuting
this action, has incurred costs of suit and is thus damaged thereby.

17. Al conditions precedent, including all contractual notice requirements
have been performed or have been waived.

COUNT | - BREACH OF CONTRACT
{(WITHHOLDING OF MONIES)

18.  Paragraphs 1 through 17 are hereby incorporated as if set forth herein.

19.  This is an action for breach of a written contract,

20.  The Amended Agreement, as modified by the addenda thereto, constitutes
a valid and binding written contract between the indians and the City.

21. By withholding monies without right or authority and failing o remit
monies properly due the City under the provisions of the Amended Agreemenit, the
indians have committed a material breach thereof. | o

22.  The City has incurred damages in the amount of ONE HUNDRED SEVEN
THOUSAND, FOUR HUNDRED FIFTY FOUR DOLLARS and TWENTY-EIGHT
CENTS ($107,454.28), plus interest, attorneys' fees and costs of suit.

WHEREFORE, the City of Winter Haven demands judgment against the
Cleveland indians for damages, interest, attorneys’ fees, and costs of suit. |

COUNT }i - OPEN ACCOUNT

23.  Paragraphs 1 through 17 are hereby incorporated as if set forth herein.

24.  This is an action for recovery on an open account.



25. The Cleveland indians owe the City of Winter Haven ONE HUNDRED
SEVEN THOUSAND, FOUR HUNDRED FIFTY FOUR DOLLARS and TWENTY-
EIGHT CENTS ($107,454.28), plus interest since May 28, 2004 on One Hundred
Thousand Dollars of the balance due and interest since July 8, 2005 on Seven
Thousand Four Hundred Fifty Four Dollars and twenty-eight cents, according to the
attached account (Exhibits "B and "C").

WHEREFORE, the City of Winter Haven demands judgment against the
Cleveland Indians for damages, interest, attorneys' fees, and costs of suit.

COUNT It ~ ACCOUNT STATED

26. Paragraphs 1 through 17 are hereby incorporated as if set forth herein.

27.  This is an action for recovery on an account stated,

28. Before the institution of this action, the City of Winter Have and the
Cleveland Indians had business transactions between them and on July 8, 2005, they
agreed to the resuitmg balance owed the City of Wmter Haven by the Cleveland
Indians.

28.  The City of Winter Haven, through the undersigned attorney, rendered
statements and/or demands for payment of the amount owed to it by the Cleveland
Indians, copies being attached hereto and incorporated herein as Exhibits “D” and “E”,
and the Cleveiand Indians did not object.

30. The Cleveland indians owe the City of Winter Haven ONE HUNDRED
SEVEN THOUSAND, FOUR HUNDRED FIFTY FOUR DOLLARS and TWENTY-
EIGHT CENTS (3107,454.28), plus interest since May 28, 2004 on One Hundred

Thousand Dollars of the balance due and interest since July 8, 2005 on Seven




Thousand Four Hundred Fifty Four Dollars and twenty-eight cents, on the account.
WHEREFORE, the City of Winter Haven demands judgment against the
Cleveland indians for damages, interest, attorneys’ fees and costs of suit.
DEMAND FOR JURY TRIAL
Plaintiff, City bf Winter Haven, hereby demands a trial by jury on all issues so

triable,

BOSWELL & DUNLAP, LLP

245 South Central Avenue
Post Office Drawer 30
Bartow, Florida 33831-0030
Telephone: 863-533-7117
Facsimile, 863-533-7412

Frederick J. Murphy? Jt., Esquire
Florida Bar No: 913
E-Mail: fim@Hdosdun.com

W.A. “Drew” Crawford, Esquire
Fiorida Bar No: 0605980
E-Mail: drew@bosdun.com

By.

Attorneys for Plaintiff, the City of Winter Haven




AMENDED AND RESTATED
USE AGREEMENT
BY AND BETWEEN
THE CITY OF WINTER HAVEN, FLORIDA
CLEVELAND INDIANS BASEBALY, COMPANY
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AMENDED AND RESTATED
USE AGREEMENT

THIS DED AND RESTATED USE AGREEMENT {the “Agreement“)
is made this / day of October, 1993 by and between THE OIpy oF
WINTER HAVEN, FLORIDA, a Florida municipal corporation (the
wCeityty, and CLEVELAND IRDIANS BABERBALL COMPANY LIMITED
PARTHNERSHIP, an Chio limited partnership (the "Indians").

WHEREAS, the City owns the "Chain O'Lakes Park® baseball
park with 3,100 reserved seats, 900 box seats and 2,300 bleachar
seats and related amenities, including a major league clubhouse,
a minor league clublouse, aduministrative offices, 5 1/2 practice
fields (exclusive of the regular playing field) and training
facilities and presently approximately 3,000 surface parking spaces
located adjacent to the Ballpark; and

WHEREAS, pursuant to that certain Use Agreement by and
between the City and the Indians entered into on October 12, 1992
(the "Original Agreement"), the Indians conducted its 1983 major
league and minor league baseball spring training operations at the
Baseball Facility; and _

WHERBAS, the Indians and the City have agreed to enter
inte a long term agreement by amending and restating in its
. .entirety the Original Agreement pursuant to this Agreement.

NCW, THEREFORE, in consideration of the premises and the
mutual covenants and promises contained herein, the parties hereto
agree as follows:

ARTICLE I

DEFINITIONS

1.1. Definitions. As used in this Agreement, the fellowing
terms shall have the following meanings: '

(2) "aAction" means any demand, assertion, claim, action, or
proceeding, judicial or otherwise. :

(b} = "Advertising Revenue” means all revenue from the sale of
advertising at the Ballpark during the Term of this Agreement.

(¢) ‘"Ballpark" means the “Chain O'Lakes Park" baseball
stadium consisting of 3,100 reserved seats, 200 box seats and 2,300
bleacher seats and appurtenant facilities including, but not
limited to, concession stands, press box, and restroom facilities,




(d} “Baseball Camps" means any baseball related event
conducted by the Indians or its nominea at the Baseball Facility,
other than during the Spring Training Season or Instructional
League Activities period, such as a fantasy camp.

(e) “EBaseball Facility" means, collectively, the Ballpark,
the Parking Spaces and related Ffacilities located an the Land
including a major leagque Cclubhouse, a minor league c¢lubhouse,
“administrative offices, 5 1/2 practice fields (exclusive of the
stadium playing field) ang training facilities such a= batting
tunnels and pitching areas, and all additions and improvements to
be made thereto in accordance with the Construetion Contract.

(£} “Capital Repairs" means any repair or maintenance work
(other than routine and ordinary cleaning and maintenance) that is
redsonably required to be performed in and about the Basaball
Facility to maintain the Baseball Facility in good working order
and repair and keep the Baseball Facility in a condition comparable
to other spring training facilities used by other major league
baseball teams in the State of Florida, including, but not limited
to (i} replacing any Obsclete Component; (ii) changes or
improvements required by the American League, the Commissioner of
Baseball or Basekall Ruleg and Regulations; (iii) changes or
improvements required or recommended by a mutually agreed upon
insurance carrier to obtain insurance coverage at commercially
reasonable rates; and (iv) changes ox improvements required by any
laws, ordinances, orders, rules, regulations or requirements of any
governmental entity having jurisdiction and authority over the
Baseball Facility. ‘

(g) "City" means the City of Winter Haven, Florida, a Florida
municipal corporation, and any successors or assigns,

{h} "city's Events" means any event to occur at the Baseball
Facility conducted by the City or some person other than the
Indians consistent with the use of the Baseball Facility by the
Indians as provided in Article TT.

(L) "City Revenues" mean the revenues referred to in Sections
6.1 and 6.2 hereof.

(1) *City Ticket Revenue® shall mean a rercentage of the Net
Ticket Revenue for the Spring Training Season basad on the average
paid attendance for Spring Training Ballgames during each Spring
Training Season in accordance with the following chart:




Citv's Ticket

Average, Paid attendsnce Revenue Percentage of

Per Spring Training Ballgame Total Net Ticket Revenue

For Spring Training Season For Spring Training Season
4,000 or less 33% of total Net Ticket Revenue
4,001 to 4,333 5% of total Net Ticket Revenue
4,334 to 4,667 73% of total Net Ticket Revenue
4,668 to 5,000 10% of total Net Ticket Revenue
5,001 or above 123%% of total Net Ticket Revenue

(k) "Condemnation® means the taking by exercise of the power
of eminent domain or by purchase under the threat of exercize of
the power of eminent donmain.

* (1} "Construction Contract® mesns the contract setting forth
the City's obligations to make certain improvements to and install
certdin equipment in. the Baseball Pacility in the form attached
hereto-as Exhibit “aA" ahd mpade a part hereof, to be executed and

‘dalivered on the date of this Agreement.

(m) "Emergency Repair" means work to the Baseball Facility
which is necessary to protect public health or safety.

(n} "Extended Spring Training™ means all baseball-related
operations of the Indians at the Baseball Facility between the ena
of the Spring Training Season and the later of: (4) seventy-five
(75) days after the end of the Spring Training Season, (ii) June
15th of each year, or (iii} such other dates as may be mutually
agreed upon.

(o) "Force Majeure" means the events or conditions preventing
rerformance of a parties obligation under this Agreement as more
particularly described in Sectiocn 20.1 hereof,.

(P) "Gross Concession Revenue" means all of the gross revenue
derived from the sale at the Baseball Facility during Indians®
Events of food, beverages ang merchandise, including, but nor
limited to, candy, tobacco, novelties and logo items and similar
products,

(d) "Gress Parxking Revenua" means all revenues derived,
whether by cash, credit or other consideration, from the sale of
parking during any Spring Training Ballgame.

(r) "Indemnified Party® means any party entitled to
indemnification under this Agreement as provided in Article 14
hereof.

(5) "Indemnifying Party" means the party reguired by the
terms of this Agreement to provide indemnification as provided in
Article 14 hereof.

-
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{(t) "Indians® BEvents" means Spring Training Operations,
Extended Spring Training, Instructional League Activities ang
Baseball Camps conducted at the Basehall Facility, together with
the necessary and reasonable period of time to prepare the Baseball
Facility for the Indians' Event or dismentle or remove any
temporary items after an Indians!

Event.

(u) "Indians' Revenues" mean the revenues and license fees
referred to in Section 6.3 hereof.

(v) "Indians' Ticket Revenue" means all Net Ticket Revenue
less the City's Ticket Revenue.

(w) "Initial Term" means the term of this Agreement
commencing on the execution date of this Agreement and ending on
Detober 31, 2003, as more particularly described in Section 3.1
hereof.

(¥} "Instructional League Activities” means all baseball
practice sessions and games at the Baseball Facility during the
period generally commencing on or about September 1 and ending by
October 31 ©f each year, to provide additional ingtruction to
players outside of the Spring Training Season.

(y) "Interest Rate" means the interest rate of two percent
(2%} above the rate of interest per annum then charged by Socjety
Naticnal Bank, Cleveland, Chio, to large corporate borrowers of the
highest credit standing for short-term unsecured obligations, but
in no event exceeding the maximum legal rate to be charged to tha
paying party.

(2) “Land®" means the property on which the Baseball Facility
is located in the City, together with rights of ingress and egress
appurtenant thereto.

(aa) “Minor League Ballgames™ means all baseball games plaved
by Minor League Franchises at the Baseball Facility.

(ah) "Minor League Franchises™ means Florida State Leaque or
other minor league baseball franchises or operations controlled by
oxr affiliated with the Indians or its designee or affiliates.

(ac) “Net Fixed Advertising Revenue® means the gross revenues
collected for the sale of advertising signs and panels affixed to
the Baseball Facility less all expenses and commissions incurred
in the production and sale of such advertising.

(ad) "Net Ticket Revenue® means all revenues derived, whether
by cash, credit or other consideration, from the sale of admigsion

_4_
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tickets *to Sprinq‘ Training Ballgames net of adhissions,
entertainment, sales or similar taxes.

(ae) "Obsolete Component” means items incorporated inte the
Baseball Facility, including, but not limited to, electrenic parts,
scoreboards and ballpark eguipment, that are no longer utilized in
comparable major league spring training facilities in the State of
Florida as evidenced by the use of a more modern componient in at
least fifty percent (50%) of major league spring training
facilities.

(af) "Parking Spaces" means the approximately 3,000 surface
parking spaces presently located on the proparty cwned by the City
adjacent to the Ballpark.

+  {ag) "Property Damage” means any damage or destruction by fire
or other casualty to any material part of the Baseball Facility.
"Material part"™ shall have the meaning ascribed to it in Section
16.1. hereof.

(ah) "Real and Personal Property Taxes" means all real estate
taxes, personal property taxes (octher than for tangible personal
property owned by the Indians) , sales and use taves, assessments
and other governmental levies and Ccharges, general and special,
ordinary and extraordinary, of any kind or nature, levied or
assessed: by federal, state, county or municipail govermment, upon
or with respect to the BRaseball Facility (including any charges
levied against the Indians, intangible interest in. the Bageball
Facility), or any taxes in lieu thereof, and, in the avent of any
change in the methed of taxestion of real estate or parsonal
property, including any other or additional tax or assessment is
~imposed upon the Baseball Facility as or in substitutien for, or
in lieu of, any tax or assessment which would otherwise he such
real or personal property taxves.

{ai) "Renewal Term" or, collectively, the ¥"Renewal Terms"
means the four (4), five (5) year periodsz following the Initial
Term for which the Indians shall have the right to extend this
Agreement as provided in Section 3.2,

(ad) "Spring Training" or “Spring Training Operations® means
2ll baseball-related spring training ocperations of the Indians
during any Spring Training Season.

(ak) ®Spring Training Ballgames" meansz all regularly
scheduled, official Spring Training baseball games played by the
Indians at the Baseball Facility during any Spring Training Season
for which admission tickets are sold.

(al) "sSpring Training Season™ means a period of time
commencing on the first day of February in any calendar vear and
ending on April 15 of such year, or such later date as providad in

B
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Subsection 2.1(f) below, and are sometimes herein referred +to by
the calendar year in which they occur (e.g., "1294 Spring Training
Season").

(am) *Term" means the TInitial Term and, if the Indians
exercise any or all of its option(s), then the Renewal Terms to the
extent exercised by the Indians.

1.2. lerms. Unless the context clearly reguires otherwise,
the singular includes the plural, and vice versa, and the
masculine, feminine and neuter adjectives and pronouns include one
another.

ARTICLE II
USE OF BASEBALL FACILITY

‘2.1, Indians' Use.

{a} In consideration for the Indians! use of the Baseball
Facility pursuant to this Agreement, the City shall receive the
City Revenues during the Term, and the Indians and its guests,
invitees, and subtenants, if any, will be entitled to the exclusive
possession and use of the Baseball Facility during Indians' Events.
The parties recognize and acknowledge that the City Revenues are
the full consideration by the Indians for use of the Baseball
Facility as provided herein and +that there shall not be any
separate or additional charga to the Indians for the use of the
Baseball Facility for any Indians' Event as contemplated by this
Agreement. : : :

{b) (1) The Indians will use reasonable efforts to play
(subject to events or conditions beyond the reasonable control of
the Indians, including, but not limited to, adverse weathar
conditions, scheduling changes by the visiting team and Force
Majeure), a minimum of fourteen (14) major league Spring Training
Ballgames at the Baseball Facility commencing with the 1994 Spring
Training Season.

(2} The Indians shall use its reasonable efforts to furnish
to the City its Spring Training Ballgames schedule and Spring
Training Operations schedule no later than December 1 of the year
prior to the next Spring Training Season.

{3) The Indians shall be entitled to a minimum of 100 parking
spaces for each Indians' Event or such other number of parking
spaces as shall be mutually agreed upon, and the City acknowledges
and agrees that the fee or charge for use of such parking spaces
is included within the City Revenues.
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(¢} The Indians-shall control the method, manner and price
for the sale of all Indians’® Events admission tickets and all
complimentary ticket policies, provided that the parties agree that
twenty (20) complimentary tickets and passes (ten box seats and ten
resexved seats) to Spring Training Ballgames will be provided by
the Indians to the City for use by the City and such tickets o
passes will not be resold.

(d) The Indians will use the Baseball Facility for the
Indians Baseball Fantasy Camp from January 23 through January 30,
1994 (and in future years shall be entitled, but not obligated, to
conduct its Fantasy Camp for not more than two (2) weeks in either
. January or February of each year). The fee for usze of the Basehall
Facility for its Fantasy Camp is included within the City Revenues.

(e} {1} The City dcoes hereby grant a license to the Indians
to sell all advertising in and on the Ballpark, including, but net
limited to, advertising panels and scoreboard advertising (subject
to the'existing uses and rights described below). The fee far the
license to install such advertising is included within the city
Revenues. The City represents that there is no City ordinance,
regulation or policy which would prohibit or adversely affect the
Indians ability to sgell or maintain advertising signs in or on the
Ballpark.

(2)° The Indians may, at its own expense,; erect additiensai
advertising signs in and on the Ballpark. The cost of art work and
graphics for such advertising {other than the existing uses
described below) shall be pald or caused to be paid by the Indians.
The City shall provide (i) a sufficient and appropriate support
system on the outfield fence of the Ballpark to affix advertising
banners, and (ii) make the additiocnal improvements provided for in
the Construction Contract including the installation of the new
scoreboard, message board, advertising panels and cutfield signs.

(3) The City agrees that the Tndians may enter into
advertising contracts for terns extending beyond the Tern:
provided, any such contract is either freely assignable to the City
or terminable upon thirty (30) days notice to the contracting
advertiser. '

(4) The Indians acknowledge that the City entered into an
arrangement with the Miller Brewing Company {"Miller") pursuant to
which Miller provided the scoreboard for the Ballpark in exchange
for ten (10) years of free advertising on that scoreboard. The
City represents that there are three (3) years remaining on
Miller's right to use the scoreboard for advertising. The Indians
recognize the remaining term of the arrangement with Miller and
agree that Miller can continue to use the scoreboard at the
Ballpark for advertising for such remaining term and that such
advertising is not included within the license granted to the
Indians by this subsection (e) until after the expiration of the
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City's existing contract with Miller. The City presently uses one
advertising panel at the Ballpark to promote the City for civic and
not-for-profit purposes and the Indians agree to allow such use by
the City to continue,

(5} The City shall allow the Indians to use the cCity's
margquee sign located at the entrance to the Land to promote the
Spring Training Baseball Games. The parties agree that the cost
or charge for use of the rarquee is included in the City Revenues.

(£} The Indians may continue any given Spring Training Seasop
beyond April 15 of each year by delivering thirty (30) days® prior
written notice teo the City that the Spring Training Season period
shall be continued to such later date ag specified in the notice,
but in any event no later than May 15th, ex such other mutually
agreed upon later date and after which expiration date the City
shall be free to use the Baseball Facility for other municipal and
public purposes subject to Section 2.4.

(g) The Indians shall have the unrestricted right to enter
into lawful contracts related to any or all of the foregoing upon
terms and conditions deeped acceptable by the Indians in its sole
discretion, provided that no such contract shall impair any right
of the City hereunder or impose any contractual liability on the
City.

(h) The Indians may use the Baseball Facility for Extended
Spring Training during the Term, provided that, in the event the
indians elect not to have Extended Spring Training at the Baseball
Facility, the Indians shall so notify the City no later than April
1 of each year during the Term. ‘Tha fee for use of the Baseball
Facility during Extended Spring Training is included in the City
Revenues. ' A

(1) The Indians may wuse the Baseball Facility for
Instructional League Activities during the Term provided the
Indians notify the City of their intention teo do so by delivering
a notice to that effect to the City no later than thirty (30) Qays
prior to the commencement of Instructional League Activities. The
fee for use of the Baseball Facility during Instructional League
Activities is included in the City Revenues,

2.2. Minor Ieacque Franchise.

fer) The Indians or another berson pursuant to a player
development or affiliation agreement with the Indians shall have
an exclusive right to operate one or more Minor League Franchises
at the Baseball Facility during the Term. If the Indians decide
to operate or have another person Gperate such a franchise at the
Baseball Facility during the Term, then the Indians shall give
notice to that effect to the City in aecordance with Section 20.11
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at least ninety (90) days prior to the proposed comnencement date
of such minor league franchise operations at the Baseball Facility.

(b) In the event the Indians elect to operate a Minor League
Franchise at the Baseball Facility, then either the Indians or the
other person operating such Minor League Franchise shall enter into
an agreement for such operations with the city, provided, however,
that such an agreement shall not have a term extending beyond the
Term. That agreement shall provide among cther things for the use
of the Baseball Facility for the practices and all home dates of
Minor League Franchises and the sharing of revenues attributable
to Mincr League Ballganmes.

{c) Notwithstanding anything in this Section 2.2, any and all
City Events scheduled prior to the Indians giving notice of its
decision to operate or cause another person to operate a Minor
League Franchise at the Baseball Facility shall be pernitted to
take place, and the use of the Baseball Facility by any Minor
League Franchise shall be subject to such events. However, the
City"' will use its best efforts to coordinate with the Indians the
gcheduling of any and all City Events.

2.3. Management and Operation of Baseball Facility.

{a} The City shall be responsible for the management and
operation of the Baseball Facility, including, but not limited to,
the following rights, responsibilities, obligationsz and costs:

(i} Providing all concession, security, parking attendants,
crowd control, traffic contrel, txck&t takers, uashers,
maintenance, cleaning {other than the =administrative
offices and the clubhouses at the Baseball Facility
during the Indians use for Indians' Events), emergency
medical, landscaping, other personnel and suparvisors
thereof required for the operation of the Baseball
Facility for the uses contemplated by this Agreement;

(ii) Maintaining comprehensive liability insurance and

property insurance, inform, substance and amount
consistent with the terms set forth in Article vVII
heraof;

(iii) Ordinary and customary cleaning and maintenance of the
Baseball Facility and the Capital Repairs as provided for
in Article VIII;

(iv) Providing the personnel to clean the Baseball Facility
after each Indians' Event, which personnel shall be in
addition to the ground crew for the Baseball Facility and
shall represent an increase of three (3) additional staff
members over the staff levels for the 1993 Spring
Training Season;




(v} Arrangement of all gas, electricity, telephone ang other
utilities necessary for the operation of the Basebal)
Facility as contemplated by this Agreement and payment
of all such utility charges and expenses (except long
distance telephene calls and faw charges);

(vi) Operating all concession facilities at the Baseball
Facility; and

(vii) Operating all public and reserved parking at the Basebz]ll
Facility.

(b) The City will operate and maintain the Baseball Facility
in a professional, businesslike and efficient manner and in a
‘manner ceonsistent with the operations of other comparable major
league spring training facilities in the State of Florida,

{c) (1) . Three dollars ($3.00) per car will be charged or
collected for parking by the public at any Indians' Events during
the 1994 Season, and, thereafter, the charge for parking at
Indians' Events may be adjusted as may be mutually agreed upon, in
writing, by the Indians and the City.

‘ (2) (1) Subject to paragraph (ii), the City will operate the
parking and concessions at the Baseball Facility and not contract
the operation and management of such concessions te any thirde
party. The City agrees to consult with the Indians prior to the
Spring Training Season as to the pricing and guality of all
concession product to be offered for sale to the public at the
Baseball Facility during Indians!' Events, and agrees to not offer
any such product which does not meet the price and quality
standards agreed upon by the City and the Indians.

(11} If during the Term the City decides to contract with any
third-party (which could be the Indians, or an affiliate thereof)
to operate and manage the parking and concessions at the Basepall
Facility, then prior to doing so the City will give notice to that
effect to the Indians and will consult with the Indians regarding
qualifications of concessionaires operating or managing parking and
concessions at the Baseball Facility during Indians' Tvents. Any
concessionaire for the Baseball Facility shall meet the
qualifications agreed to by the City and the Indians and shall
offer for sale concession products of a quality or price agreed to
by the City and the Indians. The selection by the City of any such
concessionaire will be done in accordance with applicable
procurement laws, regulations ang policies and the standards and
gqualifications of such concessionaire will not be less than the
standards and qualifications of similarly situated concessionaires
for other major league baseball spring training facilities in the
State of Florida. The terms and conditions of any third-party
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concession contract must be mutually acceptable to the City and the
Indians.

(d) During Indians® Events, the Indians will be responsible
for (i) the costs of day~of~game ticket sellers and program
sellers;: (ii) the cost of printing programs: (iil) the praductian
costs of advertising signage; (iv) the costs of janitorial services
(but not maintenance or repair costs) for the administrative
offices and clubhouses during the Indians use for Indiang' Events:
and (v) the cost of any food or beverage provided to the media, in
the sole and absolute discretion of the Indians; provided, howaver,
that The City shall make 2ll ceoncession food and beverage avallable
to the Indians and the news media at the City's cost and the
Indians and the media may bring food and beverage of their own
selection into the Baseball Facility for the personal use and
congunption of the Indians or the media.

2.4. Other Uses of Baseball Facilitvy.

(a) buring the Term, subject to the Indians' (i) right to
exclusive use and possession of the Baseball Facility as providea
in Section 2.1 and (ii) exclusive option pursuant to Section 2.2,
the City may conduct the City's Events at the Baseball Facility at
times that do not conflict or otherwise interfere with the Indians?
. Events. With respect to any City Event proposed to be conducted
during Indians' Events, the City will notify and consult with the
Indians of szuch City Event a reasonable time before the scheduling
of such event is confirmed for the purpose of insuring that the
reguirements of the preceding sentence are met.

(b) During the Term, the City will not permit any activities
to be conducted at the Baseball Facility that, in the reascnable
Judgment of the Indians: (i) would conflict or otherwise interfere
in any way with the Indians use and preparation for Indians' Events
at the Baseball Facility as contemplated herein, or (ii) would
render the playing fields unsuitable for any Indians' Events.

(c¢) The city will not agree to any use of the Basebsll
Facility during the Term by any professional baseball league, team
or organization other than the Indians without the prior written
consaent of the Indians.

ARTICLE IIZX
TERY
3.1. Initial Term. The Initial Term of this Agreement shall

comnence on the execution date of this Agreement and shall end on
COctober 31, 2003.
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3.2. Renewal Options. The Indians shall have the opticn to
extend the Term for up to four (4) successive five (5) year periods
{the "Renewal Terms“) aeach commencing on November 1, with the first
Renewal Term beginning on November 1, 2003, on the same terms and
conditions as provided for in the Inltlal Tenm The Indians may
elect, in the Indians' sole discretion, on or before October 1 of
the last vear of the then current Term, with the first option
axercise deadline being October 1, 2003, to sxtend for one or more
of the four (4), five (5) vear Renewal Terms then remaining under
option.

ARTICLE IV
FPINANCING

The City does hereby represent to the Indians that the Cxty
has available to it sufficient funds to pay the costs of improving
and equipping the Baseball Facility in accordance with the terms
and conditions of the Construction Contract. All obligations with
respect to any financing arrangements will be without recourse ta
the Indians and its partners (gsneral or limited), or their
personal or legal representatives, successors or assigns.

ARTICLE V
IMPROVEMENTE AND ALTERATIONS

5.1. Citv's Improvements to Bageball Facilitv. As a material
inducement to the Indians execution of this Agreement, the City
shall make certain improvements to, install certain Ffurniture,
fixtures and equipment in, and provide cther perscnal property and
equipnent te be used at and for the benefit of, the Baszeball
Facility, all as more fully set forth in the Construction Contract
of even date herewith. The Indians obligations hereunder are
expressly conditioned on the performance by the City of the City's
obligations pursuant to the Construction Contract. In addition to,
and without limiting the Indians® rights and remedies set forth in
Article XII hereof, in the event that the Cilty shall fail to
acquire, construct and install the Additional Items by the reguired
Completion Date, or such later date ag may be agreed to in writing
by the Indians as to any portion of the Additional Items, the
Indians may elect, in its sele discretion, te reinstate the Initial
Term, Renewal Options and the Long Term Proposal provisions
provided in Sections 3.1, 3.2 and 3.3 of the Original Agreement,
in lieu of Sections 3.1 and 3.2 hereof, as if such provisions were
restated herein in full; provided, however, that the dates set
forth in the Original Agreement shall all be extended by one (1)
yvear.
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5.2. alterations and aAdditions bv the Indians. Without
limiting any of the City's obligations hereunder, the Indians, at
its sole cost and expense, may, but shall in no way be obligated
to make alterations or additions to the Baseball Facility which de
not: (i) affect the structural integrity of the Baseball Facility;
or (ii) wviolate any laws, ordinances, or regulations. The Indians
shall give notice to the City of its intent to make such
alterations and additions and, prior to the Indians undertaking
such alterations and additions, the City shall have consented to
such alterations and additions, which <¢onzent shall not
unreascnably be withheld. The Indians hereby agree to perform or
cause to be performed such work in a good and workmanlike manner,
and to pay for same, or, in the event of a dispute, the Indians
agree to indemnify and, defend the City from and against mechanics,
liens and any other costs and attorneys' fees incurred by the City
and related thereto, or other costs and expenses arising out of
such performance. The Indians shall not have the power to subiject
the interest of the City in the Baseball Facility or any portion
of the Baseball Facility to any mechanics liens or liens of any
"kind and all persons who may hereafter, during the Term, furnish
work, labor, services, or materials to the Baseball Facility, or
any portion thereof upon the request or order of the Indians, or
any person claiming under, by, or through the Indians, must lock
wholly to the interest of the Indians and not to that of the City.

ARTICLE VI
BASEBALL FACILITY REVENUES

6.1, gity Revenues. In consideration of the use of the
Baseball Facility by, and the granting of certain liceénses to, the
Indians pursuant to this Agreement, during the Term the City shall
receive: {a) Eighty-Five Percent (85%) of the Gross Parking
Revenue, (b) Eighty Percent (80%) of the Gross Concession Revernue,
(c) the City's Ticket Revenue, and (d) Ten Percent (10%) of the Nat
Fixed Advertising Revenua,

6.2. Qffice Rent. The Indians shall pay to the City the sum
of Two Hundred and Fifty Dollars ($250) each month as office rent
during the Term.
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6.3. Indians' Revenues. During the Term, the Indians shall
receive: fa) Twenty Percent ({20%) of the Grozs Concession
Revenues, (b) Fifteen Percent (15%) of the Gross Parking Revenues,
(c} the Indians' Ticket Revenue, (d) Ninety Percent (90%) of the
Net Fixed Advertising Revenue, and (e} One Hundred Percent (100%)
of all revenue derived from: {1} the sale of all programs for
Indians' Events, (2) the sale of all program advertising: (3) the
sale of all advertising in and on the Ballpark at any time during
the Term (exclusive of the Net Fixed Advertising Revenue), and (4)
the sale of any radio and television broadcast rights for Indiansg!
Events.

6.4. Payments.

(a) - Gross Concession Revenues and Gross Parking Revenues
shall be collected by the City. Gross Ticket Revenue and Net Fixed
Advertising Revenue shall be collected by the Indians. Payment of
the revenues described in this Article shall be paid on or before
the fifteenth (15th) day of each month for +the immediately
preceding calendar month during the Spring Training Season. The
City shall provide the Indians with a weekly report of Gross
Concession Revenues and Gross Parking Revenues by each Wednesday
for the prior week just ended. The Indians shall provide to the
City a monthly report of Gross Ticket Revenua and Net Fixed
Advertising Revenue with each monthly payment. Payments by either
party pursuant to this Section 6.4 shall be accompanied by a
statement, certified as correct as to all computations relating
thereto. Either party may elect, initially at its expense, to
either use its own employes(s) or designate an independent
certified public accountant to review or audit the statement and
computations certified by the other party for any Spring Training
Season and raise any obiections thereto., If such review or audit
determines the amount reported was understated by more than five
percent (5%}, then the cost of such review or audit shall be paid
by the party delivering such report, provided that in the case of
such review or audit being done by an employee of a party the other
party shall reimburse such party only for out~of-pocket expenses
incurred and paid by such party and shall not pay any overhead,
salaries or indirect costs. If the review or audit should show an
underpayment by the party delivering such report, such party shall
pay any deficiency, with interest thereon at the Interest Rate,
from the date such deficiency was due and payable to the other
party to the date of payment of the deficiency amount, to the other
party within five (5) days of such determination.
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ARTICLE VII

INBURANCE AMND SUBROGATION

7.1. City’s Insurance.

{a) The City shall, commencing on the date hereof ang
continuing through the end of the Term, maintain, at the City's
expense, property insurance against damage or destruction to the
Baseball Facility for the full value thereof, including all
materials, equipment, machinery and supplies for use in
construction or installation of the Baseball Facility and
commercial general liability insurance in addition to the following
coverages, which shall have the following minimum specifications:

{1) All property coverage shall be provided con an “all risk®
peril basis, including, but not limited o, coverage
against sewer backup coverage and shall be in the amount
of one hundred percent (100%) of full replacement cost,
with deductible limits of not more than $1,000. The City
shall furnish an "“agreed amount" endorsement and full
replacenent cost endorsement;

(2) Boiler and wnachinery insurance, including business
interruption, on a repalr and replacement cost basis,
with direct damage limit of not less than $1,000,000 per
accurrence, a direct danage deductible of not more than
51,000 and a deductible (or waiting period} of no more
than 24 hours with respect to buszingss interruption:

(3) Cause any architectural or engineering firm retained by
the City for any improvements to the Baseball Facllity
to obtain professional liability insurance providing
coverage  for errors and omissions relating +to the
Additicnal Items or any improvements to the Baseball
Facility:

(4} Btatutory workers' compsnsation coverage and employer's
liability coverage in the amount of £1,000,000 each
accident/$1, 000,000 policy limit/$1,000,000 each
employee, or such lesser amcunt as may satisfy carriers
of the City's umbrelila liability coverage;

(5) Automobile 1liability coverage for bodily Iinjury and
property damage with a combined single linit per accident
of $500,000;

(6) M"occurrence type" commercial general liability insurance
against bedily injury and property damage arising from
cccurrences in and about the Baseball Facility and
covering the City's contractual liability, including
athletic participant liability, for indemnification under
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this Agreement. Such insurance shall include product
liakility and completed operations coverage and be
written on a form with coverages no less broad than those
found on IS0 CG 000L 11/88. Such coverage shall be in
the amount of $500,000 per occurrence combined singie
limit for bodily injury and property damage;

(7) Umbrella liability coverage (in form no less broad than
underlying coverage) to apply excess of automchile,
general and employer liabjility, in an amount necessary
to increase overall coverage +to $5,000,000, per
occurrence at all times during the year and, commencing
in 1895 and each year thereafter, from February 1 through
April 30, an amount necessary to increase overall
coverage to an amount of overall coverage as shall be
mutually agreed upon by the parties:; and

(b) All policies referred to in subsections (5), (6) and (7)
shall name as additional insureds the Indians and its general
parther and such other affiliated persons or entities as shall be
regquaested by the Indians.

(c¢) In the event the insurance policies are written as part
of the City's blanket limits, such policies shall provide that the
total limits shall apply on an aggregate limit by location basisg.

T.2. Tndians' Insurance.

(a) The Indians shall obtain and maintain throughout the Term
comprehensive general liability and casualty insurance of a type,
coverage and in policy amounts comparable to that carried by other
major league baseball teams having spring training operations in
the State of Fleorida to include coverage of the operations, bodily
injury, automobile and vehicle, property danage, and contractual
liability coverage for the indemnity provided in Section 14.1 with
a combined single limit ("CSL") of at least $1,000,000 for bodily
injury, including death, and rroperty damage., The Indians shall
deliver certificates of insurance to the City evidencing such
insurance is in full force and effect, and evidencing the City is
named as an additional insured with respect to the negligence of
the Indians, and provide updated and corrected certificates from
time to time.

(b} The Indians shall be solely responsible for securing, at
its own expense, whatever insurance coverage it may desire on its
personal property located at the Baseball Facility,.

(c) The Indians shall provide workers' compensation coverage
for its employees as may be required by law.
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7.3%. Insurance Reculrements.

(a) All policies of insurance required hereunder shall be
written by carriers which possess an A~ policyholder's rating or
better and a nminimum Class VII financial size category as listeg
at the time of issvance by A.M. Best Insurance Reports {the
aforesaild rating classifications to be adjusted if and to the
extent that Best adjusts its rating categories).

(k) All policies shall provide that they may not be cancelled,
renewed or reduced unless at least thirty (30) days, notice thereot
has been provided to the other party. In the event that tort
liability reform is adopted which makes the limits of liability
hereinabove provided in excess of commercially reasonable and
prudent limits of liability, such limite will be egquitably reduced.

‘(¢) The City shall maintain cash or cash equivalents’ equal to
or greater than all self-insured retention amounts set forth in
this Article VII throughout the term of +this Agreement, for the
exclusive purpose of funding any liability or obligation that is
self-insured hereunder.

(d) Nothing in this Agreement shall be construed that either
party has recommended any or all of the policy provisiens,
including policy limits, of any of the terms of the other parties
insurance policies.

7.4, Certificates. Upon the execution of this Agreement,
€ach party will furnlsh to the other party certificates evidencing
the coverage reqguired by this Agreement and provide updated or
corrected copies of such certificates from time to time during the
Term.

7.5. Waiver of Subrogation. The City agrees that all

insurance against loss or damage +to property and business
interruption or revenue loss shall be endorsed to provide that any
release from liability of, or waiver of clainm for, recovery from
the Indians entered into in writing by the City prior to anvy loss
or damage shall not affect the validity of said policy or the right
of the insured to recover thereunder and providing, further, that,
the insurer waives all rights of subrogation whieh such insurer -
might have against the Indians. To that end, all insurance
policies providing insurance coverage against loss or damage to
property and business interruption of revenue loss shall either be

endorsed, or shall contain in the body of said pelicy, the

following language, to wit: "This insurance shall not be
invalidated should the insured waive in writing prior to a loss any
or all right of recovery against any party of loss occeurring to the
property described herein®, or such other langquage substantially
equivalent thereto. Without limiting any release or waiver of
liability or recovery contained in any other Section of +this
Agreement, but rather in confirmation and furtherance thereof, each




of the parties hereto waives all clains for recovery from the other
Party for any loss or damage to any of its property or damages asg
& Tresult of fire, business interruption, revenue loss oY other
Perils, events or happenings insured under valid and collectiple

insurance policies to the extent of any recovery collectible under
Such insurance policies.

ARTICLE VIII
OPERATIONS, MAINTENANCE AND REDAIR

8.1. Maintenance and Operating Expenses., Except a= expressly
provided in Subsection 2.3(d) above, the City will be responsibla
for all wpaintenance and operating expenses of +the -Baseball
Facility, including, but not limited to, cleaning, routine
maintenance and repair of the Baseball Facility, utility costs and
hiring and Paying all personnel necessary for the staging of
 baseball games including, without limitation, a ground crew and a
maintenance crew. The City will operate and maintain the Basehall
Facility as a first-class, major league spring training facility
in a professional, businesslike and efficient manner. Without
limiting the general obligations of the City as provided in this
Agreement, and in addition thereto, the City shall at all times
comply with the maintenance program attached hereto as Exhibit wg»
and made a part hereof, as such maintenance program may be modified
from time to time with the mutual consent of the City and the
Indians., The City will not be responsible for any maintenance,
repairs or restoration related to danmage cocurring ko propearty
during an Indians' Event, as a result of willful or negligent acts
Or omissions of the Indians, its officers, agents or employees.

&% are necessary to keep the Baseball Facility a baseball facility
Comparable to the spring training facilities used by other major
league baseball teams in the State of Florida.

8.3, Maintenance and Repair Procedures.

(a) The City agrees to repair and maintain the Baseball
Facility to a condition comparable to other major league spring
training facilities in the State of Florida. No later than oOctober
1 of the year prior to the next Spring Training Season the parties
shall confer ang mitually agree upon any maintenance or repairs to
the Baseball Facility necessary for it to be in condition for the
Upcoming Spring Training Season,

\ (b) It is expressly recognized that contained within the
City's obligations hersunder, and as a condition|to the Indiaps'
obligation to perform hereunder, it is the City's obligation
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{including the payment of the cost thereof) to maintain and, ji¢
necessary, restore the Baseball Facility to a condition customary
for comparable major league Spring training facilities in the State
of Florida prior to the beginning of each Spring Training Season,

{c) Upon reasonable request from the Indians for the
performance of maintenance or a Capital Repair, the City shall use
its reasonable best efforts to perform such work within a
reasonable amount of time. The City and the Indians will meet
again on or before January 10 of each Year, to review the
preparation of the Baseball Facility and the completion of +he
items agreed to be completed as provided herein.

8.4. Emerdgency Repairs. If there is a need for any Emergency
Repairs and the City is unable toe  undertake such rapalirs

immediately, the Indians may in ite reasonable discretion perform
such Emergency Repairs using reputable contractors or Indiang!
personnel. In such an -event, notification of such Emergency
Repairs being undertaken by the Indians shall he given to the City
as spon as practicable. The City will reimburse the Indians for
the expenses, including personnel expenses, of such work within ten
(10) days after presentation of an invoice therefor by the Indians,

8.5. Indians'! Self Help. In the event the City fails to
perform the City's ohligatiens under this Article VIII after
written notice from the Indians, the Indians may perform such
maintenance or Capital Repair using reputable contractors or
Indians' personnel., The City will reimburge the Indians for the
expenses, including personnel expenses, of such work within ten
(10) days after presentation of an involiee therefor by the Indians,
or, at the election of the Indians, the Indiane may deduct any

apounts due and owing the Indians hereunder against any amountsg .

due and pavable to the City under this Agreement.

ARTICLE IX
TAIRY
9.1. Real Estate and Per operty Tdxes. The parties

recognize and acknowledge that as of the Effective Date the Indians
will not he responsible for Payment of any Real and Personal
Property Taxes assessed with respect to the Baseball Facility, but
in the event the Indians are later determined to be responsible for
Payment of such taxes, to the axtant permitted by law, the City

will indemnify and hold the Indians harmless from any such taves,
9.2. Sales and Use Taxes.
{a) The City represents to the Indians that as of the date
of this Agreement it does not have any intent to impose, levy,
assess or collect any tax, assessment, or surcharge on the use of
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the Baseball Facility by the Indians pursuant to this Agreement,
and to the extent permitted by law, the City agrees that it will
not levy or assess any tax, assessment, or surxcharges, including
but not limited to, tourist, amusement or entertalinment taxes or
assessments or similar lmpositions assessed on the sale of tickets
at the Baseball Facility, and, to the extent permitted by law, the
City shall indemnify and hold the Indians' harmless from any of
guch taxes, assessments, or surcharges imposed by any other
governmental entity.

(b} The parties recognize and acknowledge that as of the date
of the Agreement the State of Florida imposes a sales tax on the
sale of tickets to events such as the Indians' Events and, under
Florida law, it iz the obligation of the seller of the ticket
(which in the case of the Indians' Events will be the Indiansg) to
pay. collect and remit such tax to the State of Florida. The City
is not obligated to cellect and remit any such tax on the sale of
tickets to the Indians' Events, nor is it obligated or required by
this Agreement to pay or reimburse the Indians for such sales tax.

9.3. Sales Ta¥:; Gross Concession Revenues and Gross Parking
Revenues. In the event, for whatever reason, any sales tax is

imposed or assessed on the City's Gross Concession Revenues or
Gross Parking Revenues, then payment of such tax will be the sole
responsibility of the City, provided that, if the Indians are
required to pay such taxes, to the extent permitted by law, the
city will reimburse the Indians for such amounts paid; and,
provided further, that the City shall not enact any law or take any
legal action that would prohibit any reimbursement pursuant to this
Section 2.3.

ARTICLE X
SECURITY AND CROWD CONTROL

The City shall provide, at the City's expense, such security
and crowd contrel perseonnel during Indians' Events that is
necessary to preserve the health, welfare and safety of Indians
players and personnel, patrons and invitees using the Baseball
Pacility and the citizens of the cCity, as shall be reasonably
reguested by the Indians and mutuzlly agreed upon by the parties.
Such personnel shall include, without Ilimitation, sufficient
traffic control personnel and police or security guards stationed
throughout the Baseball Facility and the surrounding area before,
during and affter all Indians! Events. The Indians recognize and
acknowledge the City has provided security, traffic control and
crowd control in the past for major league baseball spring training
games at the Baseball Facillity and does agree to and approve the
crowd control, traffic contreol and security plan used by the city
for the 1993 spring training season as a reasonable and appropriate
means for satisfying the City's obligation under this Section 10.1.
The City agrees to not make any material change in the crowd
control, traffic control and security plan used by the City for
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Indians' Events at the Baseball Faclility without prior consultation
with and approval by the Indians.

ARTYICLE X7
RIGHT OF ENTRY AND INSPECTION

Upon reasonable written notice to the City, the Indians ang
the Indians, agents, representatives, invitees and contractors
shall have the right, during normal business hours of the City or
of the City's general contractor, prime contractor or construction
manager, as the case may be, and at such other times as the Tndians
may reasonably request, to review all design plang, inspect the
progress of the completion and installation of the improvements and
items provided for in the Construction Contract and provide tours
of the Baseball Facility. The provisions of this Article XT shall
in no'way limit or otherwise relieve the City from the City's
obligation to complete the City's work in conformance with the
Construction Contract.

BRTICLE XIT

EVENTS OF DEFAULT AND REMEDIES

12.1. Events of Default by the Indians. The Ffollowing shal

constitute events of default by the Indians:

(a) If the Indians shall at any time fail to pay, when due
any sums payable by the Indians hereunder and such failure to pa
continues for a period of fifteen (15) days after written notice
of such failure is given to the Indians by the City: or

(b) If any involuntary petition in bankruptey or for
reorganization or liquidation shall be filed against the Indians
under any federal or state bankruptcy or insolvency act, and shall
not have been dismissed within ninety (30) days from the filing of
same: or

(c) If the Indians shall make an assignment for the benefit
of creditors or file a petition in bankruptcy or for reorganization
or ligquidation under a federal or state bankruptcy or insolvency
acty: or )

(d) Xf a receiver shall be appointed for the Indians, or for
the property of the Indians, by any court and such receiver shall
not have been dismissed within thirty (30) days from the date of
such appointment; or

(e) If the Indians cease operations as a major league baseball
team; or :
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(£) If the Indians shall fail to perform or observe or if the
Indians otherwise Dbreaches any of the other agreements, “terms,
covenants or conditions hereof and failure to perform or ohserve
or such breach shall continue for a perlad of thirty (30) days
after notice thersof by the City o the Indians or, if the failure
or breach is of such nature that it cannot be cuxed wvithin the
thirty (30) day period, then only if the Indians fails to commence
 the cure promptly and within the thlrty {(30) day period or
thereafter fails to diligently continue in gocd faith until such
failure or breach is fully cured.

12.2. EBEvents of Default by the Cityv. The following shall
congtitute events of default by the City:

(a) If the City shall at any time fail to pay, when due,to the
Indians, the Indians' allocation of Gross Concession Revanue, Gross
Parking Revenue or any other sums payable by the City hereunder and
such failure to pay continues for a period of fifteen (15} days
after riotice of such failure is qiven to the City: oxr

(b} If the City shall fail to cause (i)} the improvements,
fixtures, furnishings, eguipment and other personal property to be
completed or installed as required pursuant to the Constructlon‘
Contract, or (1ii) the Bassball Facility to be maintained in
accordance with the terms and provisions of this Agreement; or

{z) If any petltlon in bankruptecy or for reorganization or
iiguidation shall be filed by the City under any federal or state
bankruptey or insolvency act, and shall not, have been dismpizsed
W1th1n nlnaty (90) days from the filing of same; or

(d) If the City shall make an assignment for the benefit of
creditors or file a petition in bankruptcy or for reorganization
or liquidation under a federal or state bankruptcy or insolvency
act; or

(e) If a receiver shall be appointed for the City, or for the
property of the City, by any court and such received shall not have
been dismissed within thirty (30) days from the date of such
appointment, or the City is found to be subject to the provisions
of the Local Government Financial Emergencias Act; or

(f) the City is dissolved or otherwise ceases operatlng as a
municipal government; or _

() If the City shall fail o perform or ohserve, or if the
City otherwise breaches, any of the other agreements, terms,
covenants or conditions hereof and such failure to perform or
observe or such breach shall continue for a pericd of thirty (30)
days after notice thereof by the Indians to the City or, i1f the
failure or breach is of such nature that it cannot ke cured within
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the thirty (30} day pefiod, then only if the city fails to commence
the cure promptly and within the thirty (30) day period or
thereafter falls to diligently continue in good faith until such
failure or breach is fully cured.

12.3. Remedies. Upon the occurrence of an event of
default described in either Section 12.1 or 12.2, in addition to
any other rights or remedies the nondefaulting party may have at
law or in eguity, the nondefaulting party shall, so long as such
Event of Default shall be continuing, have the following rights:

(a) To injunctive relief to enjoin any act or omission which
constitutes an event of default by the defaulting party or to
compel performance of the covenants, agreements, terms and
conditions of this Agreement; :

(k) To be reimbursed for any damages suffered by the
nondefaulting party, including, without limitation, actual danages
.and consequential damages: or

(c) To offset any amounts owing from the nondefaulting party
to the defaulting party pursuant to this Agreement, against any
amounts owing from the defaulting party to the nondefaulting party
pursuant to this Agreement and not paid due to the event of
default.

12.4. General Provisions.

{a) No right or remedy herein conferred upon, or reserved to,
the City or the Indians is intended to be exclusive of any other
right or remedy, but each shall be cumulative and in addition to
every other right or remedy given herein or now or hereafter
existing at law, or in equity or by statute.

(b) No waiver by either party of any breach of obligations,
agreements or covenants herein shall be a waiver of any subsequent
breach of any obligation, agreement or covenant, nor shall any
forbearance by either party to seek a remedy for any breach by the
other party be a waiver by such party of any rights or remedies
with respect to such or any subsecquent breach, nor shall any
express walver by either party be deemad to apply to any other
existing or subsequent right to remedy any default by the other
party, nor shall any waiver by either party of any default or
breach by  the other party in the periormance of any of the
covenants or obligations of such other party under this Agreement
be deemed to have been made by the party against which the waiver
is sought to be charged unless contained in a writing executed by
guch party.

(c) If either party shall fail to pay any payment reguired
hereunder, as the case may be, when due, then, without limiting any
other rights of such party, the breaching party shall be liable for

. =23=




h 1 I

interest thereon at the Interest Rate from the date that azuch
allocation or other payment was due until +he date paid in full,
whether or not notice of default or failure to make timely payment
had been given.

12.5. Nondefaulting Partv's Right to cure Defaults. After
the time when the nondefaulting party has given notice and the
applicable grace period provided has expired, if any sums payable
by the defaulting party shall remain due ang payable, or after the
time for performance by the defaulting party of any other term,
covenant, provision or condition of this Agreement, or before the
expiration of that time in the event of a bona fide emergency (in
which case the nondefaulting party shall only be required to give
such notice as is reasonable and practical undexr the
circumstances), the nendefaulting party may, at the nondefaulting
party's election (but without obligation), make any payment
required of the defaulting party under this Agreement, or perform
or comply with any covenant or condition imposed on the defaulting
party under this Agreement, and the amount so paid plus the cost
of such performance or compliance, plus interest on such sums at
the Interest Rate, shall be collectible by the nendefaulting party.
In order to collect such reimbursement, the nondefaulting party
shall have all the remedies available under this Agreement for
default and the payment of the monies due hereunder, including

‘reasonable attorney's fees. No such payment, performance or
observance by the nondefaulting party shall constitute a waiver of
defanlt or of any remedy for default or render the nondefaulting
party liable for any loss or damage resulting from any such act.

ARTICLE XIrI
TERMINATION

Not later than the date of expiration of this Agreement (or,
in the case of any termination of this Agreement other than by
lapse of time, within thirty (230) days after the date of such
termination}, the Indians shall surrander the use of the Baseball
Facility and the Indians may, in the Indians' sole discretion, but
shall have no respensibility, liability or obligation, to remove
all of its trade fixtures and othar parsonal property and equipment
located in or at the Baseball Facility, including any team
equipment; provided, however, that the Tndians shall, at the
- Indians' sole expense, repair all damage caused by the removal of
such items, except any normal wear and tear, taking by eminent
domain and damage by fire or othar casualty regardless of czuse.
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ARTICLE XIV

INDEMRIFICATION

14.1. Indemnification by the Indians. Subject to the

limitations hereinafter set forth, the Indians hereby agree to
indemnify and hold harmless the City, its officers, members,
employees and agents. from and against all loss, cost and expense
in connection with proceedings, judicial or otherwise, and claims,
demands and judgments, together with costs and expenses including
attorneys' fees relating thereto, arising out of damage or injury
to person or property occurring in or about the Baseball Facility
resulting directly from any negligent or wilful actiong of the
Indians or any employvee or agent of the Indians.

“_14.2. Indemnification by the City.

(a) The City hereby agrees to the extent permitted by law
(particularly, Section 768.28, Florida Statues (1991), or successor
provisions thereto) to indemnify, defend and hold the Indians, its
partners, officers, employees and agents, harmless from and against
all loss, cost and expense in connection with proceedings, judicial
or otherwise, and claims, demands, and judgments, together with
costs and expenses including attorneys', fees relating thereto,
arising out of the City's negligent or wrongful acts or omissions
oceurring in or around the Baseball Facility and not subject to
indemnification by the Indians pursuant to Section 14.1.

{b) However, with respect to any person who iz not a party
or who is not affiliated with a party, this Section 14.2 shall not
be deemed a waliver of any defence or limitations available to the
City under the sovereign immunity law, Section 7€8.28, Florida
Statutes, or successor provisions thereto,

14.3. Procedure Regarding Indemnification.

{a} If an Indemnified Party shall discover or have actual
notice of facts giving rise or which may give rise o a clainm for
indemnification under this Article XTIV, or shall receive notice of
any Action, with respect to any matter for which indemnification
may be claimed, the Indemnified Party shall, within twenty (20)
days following service of process (or within such shorter time as
may be necessary to give the Indemnifying Party a reasocnable
opportunity to respond to such service of process) or within twenty
(20) days after any other such notice, notify the Indemnifying
Party in writing thereof together with a statement of such
information respecting such matter as the Indemnified Party then
has; it being understood and agreed that any failure or delay of
the Indemnified Party to so notify the Indemnifying Party shall not
relieve the Indemnifying Party from liability hereunder except and
solely to the extent that such failure or delay shall have
materially adversely affected the Indemnifying Party's ability to




® ®

i i

defend against, settle, or satisfy any such Action. Following such
notice, the Indemnifying Party shall have the right, at its sole
cost and expense, to contest or defend such Action through
attorneys, accountants, and others of its own choosing (the choice
of such attorneys, accountante, and others being subject to the
approval of the Indemnified Party, such approval not to be
unreasonably withheld) and in the event it elects to do so, it
shall promptly notify the Indemnified Party of such intent to
contest or defend such Action. If within twenty (20) days
following such notice from the Indemnlfled Party (or within such
shorter time as may be necessary to give the Indemnified Party a
reasonable opportunity to respond to service of process or other
judlcmal or administrative action), the Indemnified Party has not
received notice from the Indemnifying Party such Action will be
contested or defended by the Indemnifying Party, the Indemnifiad
Party shall have the rlght to (i) authorize attorneys satisfactory
to it to rapresent it in connection therewith oxr (ii) at any time
settle, compromise, or pay such action, in either of which events
the ¥ndemnified Party shall be entitled to indemnification therefor
‘subject to this Section 14.3. Following any notice of an
indemnification claim not based on an Action, the Indemnifying
Party shall promptly reimburse the Indemnified Party for all
amounts owed to it by reason of such indemnification obligation.

(b} In the event and so long as the Indemnifying Party is
actively contesting or defending against an Action as hereinabove
provided, the Indemnified Party shall c¢ooperate with the
Indemnlfylng Party and its counsel in such contest or defense,
shall Jjoin in making any appropriate counterclaim or cross-claim
in connection with the Action, and shall provide such access to the
books and records of the Indemnified Party as shall be necessary
in connection with such defense or contest, all at the sole cost
and expense of the Indemnlfylng Party. thwithstanding that an
Indemnifying Party is actively conducting such defense or contest,
any Action may be settled, compromised or paid by the Indemnified
Party without the consent of the Indemnifying Party; provided,
however, that if such action is taken without the Indemnifying
Party's consent, its indemnification obligations in respect of such
claim shall thereby be nullified. Any such Action may be settled,
compromised, or paid by the Indemnifying Party without the
Indemnified Party's consent, so long as such settlement or
compromise does not cause the Indemnified Party to incur any
present or future cost, expense, obligation or liability of any
kind or nature. :

(c} In the event any Action involves matters partly within or
partly outside the scope of the indemnification by the Indemnifying
Party hereunder, then the attorneys' fees, costs, and expenses of
contesting or defending such Action shall be fairly allocated
between the Indemnified Party and the Indemnifying Party.

14.4. Limitation. Indemnification under this Article XIV
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does not include indemnification against loss or liability due to
natural causes.

ARTICLE XV
ABEIGNMENT

15.1. Assignment By The Indians. The Indians may assign the
Indians' interest in this Agreement, without the consent of the
clty, to any person, firm, corporation or entity which acquires,
in accordance with all applicable major league rules and
regulations, a major league baseball franchise which may include,
but shall not be limited to, the franchise now held by the Indians;
provided such assignee assumes the Indians' obligations hereunder
and agrees to be bound hereby. The Indians shall pronmptly provide
the city with notice of any aaalgnment of its interest in this
Agreement and a copy of any major league approvals of such
assignment. Upon the assignment of the Agreement by the Indians
in compliance with this Section 15.1, the liability of the Indians
shall cease with respect to liabilities accruing from and after
such transfer, provided the assignee has assumed such liability.

15.2. Assignment By The City. The City shall not transfer
the city's right, title or interest in all or any part of the
Baseball Faclility or agsign the Clty & interest in this Agreement
evcept, {1) to a successor governing entity that assumes the City's

cbligations hereunder and agrees to be bound hereby, or (ii) with
the prior written consent of the Indians, which consent may be
withheld in the reasonable discretion of the Indians,

ARTICLE XVI
EMINENT DOMAIN
16.1. Termination for CQndemnation.

(a) In the event of any Condemnation of a material part of
the Bageball Pacility (or any lmprovements hereafter constructed
thereon), this Agreement shall terminate {except as hereinafter
provided below) on the date on which posseszsion is required to be
deliversd to the condemning suthority.

(b} As used herein, a "material part" shall include any of
the feollowing, unless the Indians elects in its sole discretion to
treat any of the foregoing as not a "material part® of the Baseball
Faclility:

(1} Any part of the Baseball Facility which, in the Indians’

reasonable determination, would cause the Indians to
become unable to make use of the Baseball Facility for
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its intended operations or to experience a material loss
of revenue (specifically including, without limitation,
any loss of seating in excess of a number of seats having
a face ticket price equal to 10% or more of the aggregate
face ticket price of all seats in the Baseball Facility,
logzs of any material portion of the concourse areas, or
the loss of a practice field);

(2) Any part of the area between the Baseball Facility and
a public street or highway, Condemnation of which would
cause the Indians to become unable to provide reasonable
access to the Baseball Facility; or

(3) Any portion of the Baseball Facility the loss of which
results in fewer <than 2,500 parking spaces being
available on the §Site;

(b} I this Agreement terminates pursuant to the provisions
of this Section 16.1, all rights, obligations and liabilities of
the parties hereto shall end as of the effective date of =uch
termination}, without prejudice to any rights which have accrued
prior to such termination. )

16.2. Allocation of Award. The amount of any award for
or on account of any Condemnation shall be shared eguitably between

the City and the Indians to the extent of their respective affected
interests, and the condemning authority or the court in which the
award is made shall be reguested to make a separate award for the
then current value of the Indians' rights under this Agreement.
The Indians shall have the right to be represented by counsel of
its choosging in any Condemnation proceedings.

16.3. Performance of Work. If there shall be a Condemnation
and this Agreement shall not terminate as a result thereof in
accordance with the provisions of Section 16.1, the city shall be
required to perform any and all work necessary to restore the
Baseball Facility to a complete architectural unit suitable for the
Indians' use in as expeditiocus a manner as possible.

16.4. Temporary Taking. In the event of any temporary taking
of the Baseball Facility or any portion thereof for public use
which prevents the use of the Baseball Facility for the purposes
contemplated by this Agreement, this Agreement shall not terminate
by reason thereof, except as hereafter provided, and the rights and
obligations of the parties shall continue in full force and effect
as provided herein except that any award for such temporary taking
shall be allocated on the basis of the parties respective interests
affected by such temporary taking.

(b} Upon the termination of such temporary taking and upon
receipt of the Condemnation award, the cCity shall restore the
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Baseball Facility to the extent applicable to its state as ewxisteg
immediately prior to such temporary taking.

(c) (1) During any period of a temporary taking preventing the
use of thae Baseball Facility for the purposes contemplated by thisg
Agreement, the Indians shall be entitled to make arrangemnents for
an alternative site for its spring training operations.

(2) In the event the Indians make arrangements for arn
alternative site for its spring training operations as contemplated
by this subsection, then upon receipt of the proceeds from an award
for compensation for such temporary taking, the City agrees to
reimburse the Indians for payments and expenses incurred by the
Indians for use of an alternative spring training Facility, within
thirty (30) days after receipt by the City of a certificate from
the Chief Financial Officer of the Indians setting forth the amount
paid for such alternate facility by the Indians, together with
reasonable documentation supporting the same, including invoices
and supporting data, provided that the total amount paid by the
City to the Indians shall not exceed the amount of any award for
compensation received by the City for such temporary taking. The
Indians may make a separate claim against the condemning body for
an award of any damages sustained by it as a result of such
temporary taking, provided that in the event the Indians make such
a claim, the City shall not be obligated to pay any portion of its
award for compensation to the Indians. ‘

: (3) The Indians shall have the right to terminate +this
Agreement as of the end of any Spring Training Season and treat a
temporary taking as a taking under Section 16.1 if the remaining
period of such temporary taking will be for a period of more than
cne (1) year following the date of the termination, as evidenced
by the issuance by a duly authorized official of the condenning
authority of any written statement to the effect that such
Condemnat:ion will be for such period of time.

ARTICLE IVIT
URTENANTABILITY AND ORLIGATION TO RESTORE UPON DAHAGE

17.1. Eroperty Damage.

(a} In the event of any Property Damage (whether or not
insured), the Indians may elect in its sole discretion, by notice
to the City delivered within one hundred twenty (120) days of the
occurrance of the Property Damage, to either:

(1} terminate this Agreement as of the date of the
Property Damage, or
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(1ii) reguest City, at the City's expense, to repair the
-Property Damage &0 as to restore the Basehall
Facility to its condition immediately prior to the
Property Damage.

(k) If this Agreement terminates pursuant to the provisions
of this Section 17.1, all rights, obligations and liabilities of
the parties hereto shall end as of the effective date of such
termination, without prejudice to any rights which have accrued
prior to such termination. :

17.2. ity to Restore.

{a) In the event the Indians elact pursuant to Section 17.1
to have the City repair any Property Damage, and the proceeds from
insurance on the Baseball Facility as described in Section 7.1 are
or will be available, the City shall promptly initiate the repair
and restoration work to repair such Property Damage and shall
continue diligently without interruption to completion.

(b) During any period beginning with the occurrence of any
Property Damage and ending upon completion of the repair and
restoration, the obligations of the City and eof the Indians under
this Agreement shall abate and be suspended to any extent caused
by such damage or the repair work, as determined by the Indians,
in light of the part, if any, of the Baseball Facility being used
by the Indians.

17.3. Untenantability. Notwithstanding any other provision
of this Article XVII, if the Baseball Facility is untenantable in
whole or in any material part as a result of the City's inability
to complete any Capital Repair, or a power failure on or offsite,
or the event or events which gave rise thereto, then for the period
of such untenantability, or during =uch longer period asz may be
reasonably necessary to enable the Tndians to arrange for an
alternate site, the Indians shall be entitied to make arrangements
for an alternate site for its Spring Training Ballgames, During
the pericd in which the Indians is= playing its games at an
alternate site, the Indians will not be responsible for any
obligatiens accruing under this Agreement.

ARTICLE XVIII
- BABEBALL FACILITY NANME
During the Term, the Baseball Facility will be knewn and

referred to as the Chain O'Lakes Park, the Spring Training Home of
the Cleveland Indians.
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ARTICLE XIX
NO MORTGAGE OF BASEBALL FACILITY

The City represents to the Indians that it has not nortgaged
the Baseball Facility, or any part thereof, and covenants with the
Indians to not mortgage the Baseball Facility during the Term.

ARTICLE XX
HISCELLANEOUS

20.1. Force Majeure. Except as otherwise herein expressly
provided, if either party shall be delayed or hindered in, or
prevented from, the performance of any covenant or obligation
hereunder as a result of acts of God, fire or other casualty,
earthquake, flood, epidemic, landslide, enemy act, war, riot,
interveéntion by <¢ivil or military authorities of goverrment,
insurrection or other civil commotion, general unavailability of
certain materials, strikes, boycotts,lockouts, labor disputes or
work stoppage heyond the control of either party hereto, then the
performance of such covenant or obligation, shall be excused for
the peried of such delay, hindrance or prevention and the period
of the performance of such covenant or obligation shall be extended
by the mumber of days equivalent to the numbéer of days of such
delay, hindrance or prevention. Without limiting the foregoing,
in the event of a labor dispute or work stoppage involving
profegsgional baseball, the Indians shall have no abligation to
conduct games, share revenue, pay exXpenses or do any other act
related to the subject matter of this Agreement or have any
liability to the City as a result thereof. -

20.2. Anendment: Waiver.

{a) No alteration, amendment or modification hereof shall be
valid unless executed by an instrument in writing by the parties
hereto with the same formality as this Agreement.

() The failure of the Indians or the City to insist in any

one or more instances upon the strict performance of any of the

covenants, agreements, terms, provisions or conditions of this
Agreement or to exercise any election herein contained shall not
be construed as a wailver or relinguishment for the future of such

covenant, agreement, +term, provision, condition, -election or

opticn, but the same shall continue and remain in full force and
effect. No waiver by the Indians or the City of any covenant,
agreement, term, provision or condition of this agreement shall be
deemed to have been made unless expressed in writing and signed by
an appropriate official on behalf of the City or the Indians.
Neither the payment by either party of sums due and payable
hereunder, with knowledge of the breach of any covenant, agreement,
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term, provisions or condition herein contained, shall be deemed a
waiver of such breach.

20.3. Consent. No consent or approval by the Indians or
_the City permitted or required under the terms of this Agreement
shall be valid or be of any validity whatsoever unless the same
shall be in writing, signed by the party by or on whose behalf such
consent is executed.

20.4. severability. If any article, section, subsection,
term or provision of this Agreement or the application thereof to
any party or circumstance shall, to any extent, be invalid or
unenforceable, the remainder of the article, section, subsection,
term or provision of this Agreement or the application of same to
parties or circumstances other than those to which it is held
invalid or unenforceable shall not be affected thereby and esach
remaining article, section, subsection, term or provision of this
Agreement shall be wvalid and enforceable to the fullest extent
permitted by law.

20.5. Covenant of Ouiet Eniovment. The City covenants

that if, and so long as, the Indians keeps and performs each and
every covenant, agreement, term, provision and condition of this
Agreement on the part and on behalf of the Indians to be kept and
performed, the Indians shall cuietly enjoy its rights under this
Agreement without hindrance or molestation by the City or by any
other person lawfully claiming the same by, through or under the
city, subject to the covenants, agreement, terms, provisions and
conditions of this Agreement. )

20.6. Prorations. Any apportionment or prorations to be made
under this Agreement shall be computed on the basis of a year
containing three hundred sixty-five (365) days, consisting of
twelve (12) months of the actual number of days in each.

20.7. Captions. The captions of articles and sections are
for convenient reference conly and shall not be deemed to limit,
construe, affect, modify or alter the meaning of such Articles or
Sections.

20.8. Binding Effect. The covenants, terms, conditions,
provisions and undertakings in this Agreement, or in any renewals
thereof, shall extend to and be binding upon the heirs, persongl
representatives, executors, administrators, successors and assigns
of the respective parties hereto as if they were in every case
named and expressed in whatever reference is made to either of the
parties hereto it shall be held to include and apply also to the
heirs, personal representatives, executors, administrators,
successors and assigns of such party as if in each case so
expressed.
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20.9. Agreement Contains All Terms. This Agreement contains
the entire agreement and understanding between the parties. There
are no oral understandings, terms or conditions neither party has
relied on any representatlion, expressed or implied, not contained
in this Agreement or the simultaneous or prior writing heretofore.
311 prior understandings, terms and eonditions, including the
Memorandum of Agreement, are deemed to merye in this Agreement, and
this Agreement cannot be changed or supplemented orally, but only
by an agreement in ertlng and signed by the party against whom
enforcement of any waiver, change, nodification or discharge is
sought.

20.,10. Notiges. All notices, demands, consents,
approvals, statements, requests and invoices to be given under this
Agreenment shall be in writing, signed by the party or officer,
agent or attorney of the party gmv1ng the notice, and shall be
deeméd to have been effective upon delivery if served personally,
or upon the third day from and including the day of pestlng if
deposmted in the United States mail, postage prepaid, registered
‘or certified mall, return receipt requested, addressed as follows:

For the City: The City of Winter Haven, Florida
451 Third Street, N.W.
Winter Haven, Florida 33881
Attention: City Manager
With a Copy to Attention: Mayor

For the Indians: Cleveland Indians Baseball Company
Limited Partnership
Cleveland Municipal Stadiunm
Cleveland, Ohic 44114
Attention: President

With a copy to: Baker & Hostetler
3200 National City Center
Cleveland, Chio 44114
Attention: Gary L. Bryenton

20.11. Applicabkle Iaw: Venue. This Agreement shall be
governed by the laws of the S8tate of Florida. Venue for any
judicial proceedings pertalning to this Agreement shall be in Polk
County, Florida.

20.12. Cross References. Any reference in this Agreement to
a section, subsection, article or exhibit is a reference to a
section, subsectlion, article or exhibit, as appropriate, of this
Agreempent, unless otherwise expressly indicated.

20.13. Representatives. The Indians' representative for
implenmentation of the terms of this Agreement shall be Richard E.
Jacobs, or such individual or individuals designated, in writing,
by Richard E. Jacobs to act for the Indians on certain specified
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matters. The City's representative for implementation of the terms
of this Agreement shall be the City Manager. Either party may
substitute representatives by notice to the other party delivered
in accordance with Section 20.10.

20.14. Effective Date. This Agreement shall be a legally
binding agreement, in full force and effect, as of the date set
forth in the first paragraph of this Agreement.

20.15. Radon Gas. Radon is a naturally occurring radiocactive
gas that, when it has accumulated in a bullding in sufficiesnt
quantities, may present health risks to persons who are exposed to
it over time. Levels of radon that exceed federal and state
guidelines have besen found in buildings in Florxida. Additional
information regarding radon and radon testing may be obtained from
your county public health unit.

20.16. Accord and Satisfaction. Payment by any party, or
receipt or acceptance by a receiving paxrty, of any payment due
hereunder in an amount less than the amount required to be paid
hereunder shall not be deemed an accord and satisfaction, or a
waiver by the receiving party of its right to receive and recover
the full amount of such payment due hersunder, notwithstanding any
statement to the contrary on any check or paynent or on any letter
accompanying such check or payment. The receiving party may accept
guch check or payment without prejudice to the receiving party's
right to recover the balance of such payment due hereunder or to
pursue any other legal or eguitable remedy provided in _this
hgreement . ' .

20.17. Further Assurances. The City and the Indians shall
execute, acknowledge and deliver, after the date hereof, without
additional consideration, such further assurances, instruments and
docurments, and shall take such further actions as the City or the
Indiang shall reasonably request of the other in order to fulfill
the intent of this Agreement and the transaction contamplated
thereby.

20.18. Retained Revenues. Unless otherwise expressly
provided for in this Agreement, the Indians shall be entitled to
receive and retain all revenues genarated by the operations of the
Indians or derived from the ownership of the franchise rights to
the Indians, including, but not limited to, radio, television,
broadcast or other media fees.

20.19. No Third Partv Beneficjarv. The provigions of this

Agreement are for the exclusive benefit of the parties hereteo and
not for the benefit of any third person, nor shall this Agreement
be deemed to have conferred any rights, eXpress or implied, upon
any third person.
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20.20. Counterparts. This Agreement may be executed in two
or more counterparts, each of which shall be deemed an original but
all of which tegether shall constitute one and the same instrument.

20.21. No_ General oObligation. In ne ewvent shall any

cbligation of the City under this Agreement be or censtitute a
general obligation or indebtedness of the City, a pledge of the ad
valorem taxing power of the City or a general obligation or
indebtedness of the City within the meaning of the Constitution of
the State of Florida or any other applicable laws, but shall be
payable solely from legally available revenues and funds. The
Indians do not have the right under this Agreement to. compel the
exercise of the ad valorem taxing power of the City or any other
governmental entity or tawation in any form on any real or personal
- broperty to pay the City's obligations or undertaking hereunder.

20.22. Recordable Memorandum of Use Agreempent. TIf requested
by either party, the City and the Indians agree o axecute, in
recordable form, the "“Memorandum of 2amended and Restated Use
Agreement,* in substantially the form attached hereto as Exhibit
“C," and agree, authorize and hereby direct such Memorandum to be
recorded in the public records of Polk County, Florida, as =zoon as
possible after execution thereof. The parties further agree that
in the event the Memorandum has been recorded, upon the termination
or expiration of this Agreement they will execute and have recorded
a memorandum or other instrument evidencing that this Agreement hasg
expired or terminated. ' '

ARTICLE XII

REPRESENTATIONS AND WARRANTIES

21.l. Indians' Representations and Warranties. The Indians

represents and warrants as follows, as of the date hercof and at
all times hereafter during the Term that:

(2) The Indians is a duly organized and validly existing
limited partnership under the laws of the State of Chio;

(2} The Indians has full power and authority to execute,
deliver and perform its obligations under this Agreement;

(3) All requisite partnership action has been taken by or cn
behalf of the Indians to authorize the execution and
delivery by the Indians of this Agreement and the
performance of its obligations hersunder, and this
Agreement constitutes a legally valid and binding
obligation of the Indians enforceable in accordance with
its terms; and
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21.2.

i
i

The execution and delivery by the Indians of this
Agreement and the performance by the Indians of its
obligations hereunder does not conflict with or violate
any provisien of the Indians' Limited Partnership
Agreement or Certificate of Limited Partnership or any
applicable law to which the Indians is subject, nor does
it conflict with, violate or constitute a default under
any contract or other obligation, subject to the reguired
approval set forth in Article XXII hereof, binding upon
the Indians.

City's Representations and Warranties. The City

represents and warrants as follows, as of the date hereof and at
all times hereafter during the Term that:

(1)
(2)

{3)

(4)

(5)

(6)

The City is a validly existing municipal corporation of
the State of Florida: _

The City has full power and authority to execute, deliver
and perform its obligations under this Agreement:;

The governing body of the cCity has approved this
Agreement in all respects and that all corporate and
municipal action has been taken by or on behalf of the
Ccity to authorize the execution and delivery by the City
of this Agreement and the performance of its obligations
hereunder, and this Agreement congtitutes a legally valid
and binding obligation of the City enforceable in
accordance with its terns;

The execution and delivery by the City of this Agrecment
and the- performance by the city of its obligations
hereunder does not conflict with or violate any
provision of the City's charter (or similar governing
document) or any applicable law to which the City is
subject, nor does it conflict with, violate or constitute
a default under any contract or cther obligation binding
upon the City: _

The City owns fee simple title to the Baseball Facility
free and clear of liens and encumbrances thereson; ang

Thers are no City or local laws, regulations or
ordinances that reguire the Indians to obtain any
licenses or permits to conduct its business in accordance
with the terms of this Agreement.
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ARTICLE XXIX
HATOR LEAGUE APPROVAL

All of the terms and conditions of this Agreement must be
approved by the Commissioner of Major League Baseball and the
President of the American League. The ¢City and the Indians
acknowledge that this Agreement and other related documents may be
amended to add such notice and approval provisions as may be
regquired by the Commissioner of Major League Baseball and the
President of the American League. The City acknowledges that
approval may be given or withheld or actions taken as described in
this Article XXII in the discretion of such persons. After
execution herecf by the City, the Indians shall promptly request
approval of this Agreement.

ARTICLE XXITT

TICKET BND PROMOTIONS AGREEMENT

23.1. community Participation. The City and the Indians

acknowledge that to make this project a more viable, economic
enterprise the full support of the community is needed. Therefore,
the City shall request the Winter Haven Chamber of Commercsa or such
other sources acceptable to the Indians to use their good faith
efforts to: (a) sell at least 15,000 admission tickets to Spring
Training Ballgames at regular admission prices during each -  Spring
Training Season, (b} obtain sponsors who will expend at least
$25,000 each Spring Training Season to promote Spring Training
Ballgames through radio, television, newspapers, merchant posters
and banners, and similar media in the Winter Haven area, and (c)
sponsor a season ticket drive for each Spring Training Season
during a four (4} week period determined by Indians each Term Year.
All promoticnal materials shall be submitted to the Indians for the
Indians approval prior to their distribution or use. It is
understood and agreed by the City and the Indians that if, after
reasonable good faith efforts by the City, the goals of this
Section 23.1 are not met; such event shall not constitute a breach
or default of this Agreement by the City nor shall it excuse or
release the Indians from any of its cobligations under this
Agreement.

23.2. Indians' Promotions. The Indians will provide during
the Term, ome (1) scoreboard megsage at each regular season home
game for the purpose of promoting travel to Winter Haven, the
Indians' Spring Training Headquarters. The City shall provide, at
the City's cost and expense, appropriate scoreboard message copy,
which message copy shall be subject to the approval of the Indians.
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Agreement asg

IN WITNESS THEREOF,

ADTTESTED BY:

Clty Cl (D’pﬁty}

APP.RO Tpp%
/

Flty Attorney/ =

t

-

(W
mem

(wltnesseg as to Indians)

the parties hereteo have exacut:ed thls
of the date first above written.

CITY OF WINTER HAVEN, FLORIDA

CLEVELAND INDIANS BASEBALL COMPANY
LIMITED PARTNERSHIP, an Ohio
limited partnership

By: . CLEVELAND BASERALL CORPORATION
an Oh.w ccrpmratlon and ;,ts

../ Er/r‘"
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Gladys

" STATE OF OHIO

STATE OF FLORIDA 3

COUNTY OF POLK )

: 1 HEREBY CERTIFY, that on this 15th agay of October,
1993, before me personally appeared E]7. Threlkel, Mavor ang
L. Larson, Deputy cCity cClerk, respectively, of the CITY OF WINTER
HAVEN, FLORIDZ, a municipal corporation under the laws of the Stats
of Florida, who are personally known toc me to be the persons
described in and who executed the foregoing Agreement and saverally
acknowledged the execution thereof to be their free act and deed
as such officers, for the uses and purposes therein mentioned; and
that they affixed thereto the official seal of said corporation,
and the said instrument is the act and deed of said corporation and
who do not take an oath.

WLTNESS my signature and official seal at Winter Haven,
in the County cf Polk and State of Florida, the day and year last

o <iiiiillﬂuoia

Notary Public

NOTARY PUBLIC, STATE OF FLORIDA,

Ky COMMISSION EXFIRES: APRIL 2, 1094,
RONLEP THAU NOTARY PUBLIE LNDERWRITERG)

}
;
COUNTY OF CUYAHOGA )

I HEREBY CERTIFY, that or this 72 ay of October, 1993,
before me personally appeared Neires rnesd , the
of Cleveland Baseball Corporation, an ohio corperation and the sole
general partner of Cleveland Indians Baseball Company Limited
Partnership, an Chio limited partnership, who is personally known
to me to be the person described in and who executed the foregoing
Agreement and acknowledged the execution thereof to be his free act
and deed as such officer, for the uses and purposes therein
mentioned; and that said instrument is the act and deed of said
corporation as the general partner of said partnership ard who does
not take an ocath.

WITNESS my signature and official seal at Cleveland, in
the County of Cuyahoga and State of Ohis, the day and year last

aforesaid.

Ty Public
SRTOS N DLEM
Noiary Fi Ciade of Ol Cuya. Chy.
=39= Moy Stviaisting Eaplras Jupe B, 1993
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MEMORANDUM OF USE AGREEMENT

‘ THIS MEMORANDUM OF USE AGREEMENT ("Memorandum"), dated
this ng/ day of October, 19%3 by and between the City of Winter
Haven, Florida, a Flovida municipal corporation {("City"y and
Cleveland Indians Baseball Cempany Limited Partnership, an Ohio
limited partnership ("Indians").

The City has provided the Baseball Facility for use by
the Indians of certain facilities knewn as the Chain O'lLakes
Baseball Complex and referred to in the Agreewent as the Baseball
Facility located in Polk County ("County"), State of Florida, and
more particularly described in the terms of the Amended and
Restated Use Agreement incorporated herein by this reference ang
dated "the S day of October, 1993,

The initial term, as defined in Paragraph 3.1 of the
Agreement and continuing thereafter unless sooner terminated, as
provided in the Agreement, for the full "Term®.

A true and correct copy of the Agreement is at the office
of the City Clerk, City of Winter Haven, City Hall, Winter Haven,
Florida 33881, This instrument is merely a memorandum of the
Agreement and is subject to all of the terms, conditions, and
provisions of the Agreement. In the event cf any inconsistency
betwean the terms of the Agreenment and this instrument, the terms
of the Agreement shall prevail as between the parties hereto.

Three of the numbered Sections of the Agreement provides
as follows: : )

3.1 ZInitial Term. The Initial Tern commenced on October
__: 1983 (the date of the Memorandum), and shall end on October 31,
2003.

3.2 Renewal Options. The Indians shall have the optien
to extend the Term for up to four (4) successive five {5} vear
periods [(the "Renewal Terms") each commencing on November 1, with
the first Renswal Term beginning on November 1, 2003, on the sare
terms and conditicns as provided for in the Initial 'Term. The
Indians may elect, in the Indians' sole discretion, on or befcre
October 1 of the last year of the then current Term, with the first
option exercise deadline being October 1, 2003, to extend for one
or more of the four (4), five (5) yvear Renewal Terms then remaining
under option,

5.2 Alterations and Additions by the Indians. Without

limiting any of the City's obligations hereunder, the Indians, at
its sole cost and expense, may, but shall in no way be obligated
t0 make alterations or additions to the Baseball Facility which do
not: (i) affect the structural integrity of the Baseball Facility:
(ii) violate any laws, ordinances, or regulations: and (iii} do not




constitute Additional Items or Capital Repalrs. The Indians ghall
give notice to the City of its intent to make such alterations and
additions and, prior to the Indians undertaking such alterations
and additions, the City shall have consented to such alteraticns
and additions, which consent shall not unreasonably be withheld.
The Indians hereby agree to perform or cause to be performed such
work in a good and workmanlike manner, and to pay for same, or, in
the event of a dispute, the Indians agree to indemnify and, defend
the City from and against mechanics liens and any other costsg and
attorneys' fees incurred by the City and related thereto, or other
costs and expenses arising out of such performance. Additicnally,
the Indians shall never, under any circumstances have the Dower to
subject the interest of the City in the baseball facility or any

porticn of the baseball facility to any mechanics liens or liens

of‘any kind. All persons who may hersafter, during the term of the
use,. furnish work, labor services or materials to the bassball
facility, or any portion thereof upon the request or order of the
Indians, or any person claiming under, by, or through the Indians,
must look wholly to the interest of the Indians and not to that of

the City.

THE PURPOSE OF THIS PARAGRAPH IS TO PLACE ALL PERSONS ON
NOTICE THAT THE INTEREST OF THE CITY SHALIL NOT BE SUBJYECT 70O LIENS

FOR IMPROVEMENTS MADE BY THE INDIANS OR ANY PERSON CLAIMING UNDER

OR THROUGH THE INDIANS AND THAT THE AGREEMENT EXFRESSLY PROHIBITS
ANY SUCH LIABILITY. : .

This Memorandum shall be null, veid and ¢f no further
force and effect upon the recordation of an instrument by the City
and Indians stating that the Agreement ig no ionger in force and
affect. ‘

The obligations set forth herein shall be binding wupon
and inure to the benefit of the parties hereto in their respective
heirs, personal representatives, successors and assigns.

IN WITNESS WHEREOF, the parties have executed this
Memorandum of Use Agreement as of the day and vyear first above
written.

ATTESTED BY: CITY OF WINTER HAVEN, FLORIDA,
a Florida Municipal
Corporation

-

City Cle Son  Ellie Threlkel, HMayor—Commissioner
(Deputy
APPROYVED RS TO FORM:

T Lzt e
ity Attorney

-~




Signed, sealed and delivered
in the presence of:

CLEVELAND INDIANS BASEBALL COMPANY
LIMITED PARTNERSHIP, an Ohio
limited partnership

By: CLEVELAND BASEBALL CORPORATIQN,
an Ohio corporation and itsg
general partner

Uken 04
Loty Tile

(Witnesseg as to Infiians)

By: é&“,’ , as
ite A7
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STATE OF FLORIDA)

COUNTY OF POLK)

, I HERERBY CERTIFY, that on +his 15th day of October,
1993, befors me personally appeared Ellie Threlkel as Mayor and
Gladys L:. Larson, . Daputy City Clerk, respectively of the City of Winter
Haven, Florida, a municipal corporation under the laws of the State
of Florida, who are personally known to me to be the persons
described in and who executed the foregoing Agreement and severally
acknowledge the execution thereof to be their free act and deed as
such officers, for the uses and purposes therein mentioned; ang
that they affix their hand to the official seal of said
corporation, and the said instrument is the act .and deed of =aig
corporation and who do not take an oath. :

*  WITNESS my signature and official seal at Winter Haven,
-in the County of Polk and State of Florida, the date and year last
aforesaid.
l!‘
: £ _uékﬁjfjéf%j
Nﬂtary Pulesd @ eusLic. sTate oF FLormA,

MY COMMISEION EXPIRES: APRIL 2, 1904,
FONDER THRY NOTARY PUBLIE UNDERWR TERS,

STATE OF OHIO)

COUNTY OF CUYAHOGA)

I HEREBY CERTIFY, that on thi ,A_&C“ﬁday of October,
1993, before me personally appeared ibé?uﬁﬁg'ipfwykzr) , the
Exerrt Hve e Wrsirlent of Cleveland Baseball Corporation, as Ohio
corporation and the sole general partner of Cleveland Indians
Baseball Company Limited Partnership, an Ohioc limited partnership,
who is personally known to me to be the person described in and who
executed the foregoing Agreement and acknowledged the exscution
thereof to be his free act and deed as such cfficer, for the uses
and purpeses therein mentioned; and that said instrument is the act
and deed of =ald corporation as the general partner of said
partnership and who does not take an oath.

WITNESS my signature and official seal at Cleveland, in
the County of Cuyahoga and S$tate of Ohio, the day and year last

aforesaid,
C A/

N y Public

L AN TR Y1)
: [ SR

DABES30: 31556 192002 : DAB-65C  DUP ' foer e
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FIRST AMENDMENT TO AMENDED
AND RESTATED USE AGREEMENT

THIS FIRST AMENDMENT T0 AMENDED AND RESTATED USE
AGREEMENT (this "Amendment") is made as of this /™ day of
» 1994, by and between the CITY OF WINTER HAVEN, Florida
a Florida municipal corporation (the "City"), and CLEVBLEND
INDIANS BASEBALL COMPANY LIMITED PARTNERSHIP, an Ohic limited
partnership (the "Indians").

¥

WHEREAS, the Indians and the City have entered into
that certain Amended and Restated Use Agreement dated October i5,
1993 (the "Agreementf}; and

WHEREAS, the Indians and the City have agreed to make
certain amendmants and modifications to the Agreemant to refiect
the Indians’ exclusive right to control concession sales at the
Baseball Facility (all capitalized terms not otherwise defined
herein shall have the same meaning ascribed to them in the
Agreement), and the build-out and equipping of certain concession
areas and concession equipment as more fully set forth in this
Amendment.,

NOW, THEREFORE, in consideration of the premises angd-’
the mutual covenants and promises contained herein, the parties
hereto agree as follows:

BRTICLE I

. DEFINITTONS

Additional Definitions. The following additional

defined terms are hereby added to Article I of the Agreement:

{A} VConcession Equipment® means the kitchen and
retail food and beverage preparation and service eguipment,
smallwares and devices, cash registers, telephone and other
concession equipment as more fully described on Exhibit A,
attached hereto and made a part hereof.

(B} "Concession Facilities" means all concession
stands and booths, beer gardens, concession storage and dressing
rooms, loading docks and facilities, gift shops and concession
offices which are presently located in the Baseball Facility or
may hereafter be constructed, relocated or expanded within the
Baseball Facility.

(C) "Concession Revenue" nmeans Gross Concession
Revenues less all sales taxes paid thereson.

(D) “Concesslonaire" means such professiocnal
concession operator selected by the Indians and approved by the
city, which approval shall not be unreascnably withheld, as the




same may be replaced from time to time by the Indians. The
initial Concessionaire shall be Sportservice Corporation, a New
York corporation.

(E} T"Gross Concesslion Revernues" means all gross
receipts collected from the sale of Refreshments and Merchandise
and any sublicensing revenues pertaining to Refreshments and
Merchandise received from third-party vendors.

(F) *"Merchandise" means all novelties, souvenirs
(excluding Indians periocdicals, programs and publications),
binoculars, seat cushions (which wmay be sold or rented),
clothing, garments, and any other appropriate merchandise as
shall be approved from time to time by the Indians for sale at
the Baseball Facility.

(G) "Refreshments® means all refreshments,
confectioneries, beverages (including alcoholic beverages to
extent permitted by applicable law, now or hereafter in effect),
snacks, tobacco products and all other food products as may be
approved from time to time by the Indians for sale at the
Baseball Facility.

(H) Potility Services" means all utilities necessary
for the operations of Concession Facilities or Concession
Equipment, including, but not limited to, HVAC, water, o
electricity, sewage, general lighting, gas for cooking and local
teiephone gervices. o

1.1. Deletiogn of Definition. The definition of Gross
Concession Revenue previcusly set forth in Section 1.1{p} of the
Agreement is hereby deleted in its entirety.

ARTICLE IX
CONCEESION OFERATIONS

. 2.1. Indians’ Control of Concession Operations. The

Indians shall be responsible for the management and operation of
all concession operations at the Basmeball Facility during
Indians’ Events. fThe Indians may subcontract all or any portion
of the Indians’ concession rights and obligations to the
Concessionaire. Any concessionaire for the Ballpark Facility
shall meet the gualifications agreed to by the City and the
Indians and shall offer for sale concession products of a nature,
quality, and price determined by the Indians and approved hy the
City. The City shall retain complete and exclusive control over
the choice of concessionaire, concession equipment, and
concession facilitles for any and all non-Tndians events and the
Indians shall not share in any concession revenue from such non-
Indians events.




2.2. citv’s Responsibilities. The city shall continue
Lo be responsible for any and all costs of constructing the
Concesslon Facilities and providing the Concession Equipment,
including, the construction, renovation and provision of the
Concession Facilities and Concession Equipment as described on
Exhibit B, attached hereto and made a part hereof. The City
shall be responsible for the repair and replacement of all
Concession Facilities and Concesszion Equipment in need of repair
and replacement due to normal wear and tear or damage; provided
such damage is not caused by the improper use of such Concession
Facilities or Concession Eguipment by the Indians or the
Concessionaire. The Ccity shall ensure that there are proper and
adequate Utility Services, Concession Facilities and connections
of Utility Services to Concession Facilities and Concession
Equipment. The city shall pay all costs and expenses of Utility
Services, excluding long distance telephone charges incurred by
the Indians or the Concessionaire.

2.3. Additional Amendments to Use Provisiong of
Agreement. The word "Concession' in Section 2.3(a} (i} of the
Agreement is hereby deleted. Section 2.3(a)(vi) of the Agreemant
is hereby deleted in its entirety and Section 2.3(a)(vii) is
hereby renumbered to be Section 2.3(a)(vi). Section 2.3(c)(2) is
hereby deleted in its entirety and inserted in lieu thereof is
the following new Section 2.3(¢) (2):

“The City will operate the parking at the

Baseball Facility. If during the Term, the

City decides to contract with any third-party

(which could be the Indians, or an affiliate .
therecof) to operate and manage the parking at

the Baseball Facility, then prior to doing so

the City will give notice to that effect to

the Indians and will consult with the Indians
regarding qualifications of any proposed

parking managers."

Section 2.3(d) is hereby amended by inserting a peried
after the word "Events" in the sixth line thereof and deleting
&ll of the remaining language thersafter.

CONCEBSEIOR REVENUES

3.1. gity Concession Revenues. The words "(b) Eighty
Percent (80%) of the Gross Concession Revenus,"” in Section 6.1 of
the Agreement are hereby deleted and inserted in lieu therecf ic
the following:

"(b){(i) 21% of the annual Concessicn Revenue
from the sale of all Refreshments up to
275,000, plus 21.75% of all annual

) -




Concesgion Revenues for the sale of all
Refreshments. in excess of $275,000 up to
£325,000 plus 22.50% of all annual Concession
Reveanue from the sale of all Refreshments in
excess of $325,000, and (ii) 20% of
Concession Revenues from the sale of a1l
Merchandise, except tobacce products.®

3.2. Indians’ Concesgion Revenues. The words " (&)
Twenty Percent (20%) of the Gross Concession Revenues," set Fforth
in Section 6.3 of the Agreement are hereby deleted in their
entirety and the following is hereby inserted in lieu thereaf:

"(a) all Gross Concession Revenues not
otherwise due and payable to the City as set
forth in Section 6.1 abave®.

3.2. Payments. Section 6.4 of the Agreement is hereby
amended to provide that all Gross Concession Revenue shall be
collected by the Indians or the Concessionaire. The Indians or
the Concessionaire shall provide the City with a weekly report of
Gross Concession Revenues and make the payments to the City in
accordance with the provisions amntalned in Bection 6.4 of the
Agreement.

3.3. 8Saleg Taxes on Gross Concession Revenues. Section

2.3 of the Agreement is hereby amended to delete the words
Heity’s Grosg Concession Revenues' therefrom,

ARTICLE IV
CONCESSTONATRE RIGHTS

The City hereby agrees that the Indians may grant all
of the concession rights and cohligations as provided in the
Agreement as amended by this Amendment to the Concessionaire
pursuant to an agreement by and between the Indians and the
Concessionaire.

ARTICLE V
EXCLUEIVE RIGHTS

The concession rights set forth in the Agreement as
amanded by this Amendment are exclusive to the Indians and the
Concessionaire. The City shall prohibit vendors, peddlers or
persons other than the Indians and/or the Concessionaire to vend,
otherwise sell, or distribute any Refreshments or Merchandise in,
on, or about the Baseball Facility, during any Indians’ Event.
The Cilty further agrees that in keeping with the exclusivity of
the Indians’ and Concessionaire’s rights hereunder, neithexr ths
City nor its agents or employees will sell any products covered

e & o



by the Agreement as amended by this Amendment or any products
which will confliet or. compete with the products to bhe sold
hereunder.
ARTICLE VI
RO OTHER AMBENDMENTS

Except as set forth in this Amendment, there are no
other amendments, modifications or changes to the Agreement and
the Agreement shall remain in full force and effect.

IN WITNESS THEREOF, the partiss hereto have executed
this Agreement as of the date first above written.

CITY OF WINTER HAVEN, FLORIDA

Mayor

ATTESTED BY:

City Clerk (Bogms

AP VED AS TO FORM: _ o

City Attorney

CLEVELAND INDIANS BASEBALL COMPANY
LIMITED PARTNERSHIP, an Chio
limited partnership

By: CLEVELAND BASEBALL CORPORATION,
an Ohio corporation and its
gene partner

By: pLr -t
te Ly oo Tive llite

! (S5 wland

(Witnesses as to Indians)




STATE OF FLORIDA )
)
COUNTY OF POLER )

. February
T HEREBY CERTIFY, that aon this 1ith day of gexxaxy,
1994, before me personally appeared Ellie Threlkel as Mavor and
Sarah Lee Shumate as City Clerk respectively, of the

CITY OF WINTER HAVEN, FLORIDA, a municipal corporation under the
laws of the State of Florida, who are personally known to me to
be the persons described in and who executed the foregoing
Anendment and severally acknowledged the execution thereof to be
their free act and deed as such officers, for the uses and
purposes therein mentioned; and that they affixed therete the
official seal of said corporation, and the said instrument is the
act and deed of said corporation and who do not take an aath.

WITNESS my sigpature and official seal at Winter Haven,
in the County of Polk and State of Florida, the day and yeaxr last

aforesaid.

Notary Public moTary pusLic. STATE OF FLORIDA.

. MY COMMISSION EXPIRES: MAY 3, 1594,
BOHUZD THRU NOTARY PUBLIC BHOERWARITERSY

STATE OF OHIO

e

COUNTY OF CUYAHOGA

I HEREBRY CERTIFY, that on this day of January,
1994 before me personally appeared , the
of Cleveland Baseball Corporation, an Ohic
corporation and the sole general partner of Cleveland Indians
Baseball Company Limited Partnership, an Ohio limited
partnership, who is personally known to me to be the person
described in and who executed the foregoing Amendment and
acknowledged the execution thereof to be his free act and deed as
such officer, for the uses and purposes therein mentioned: and
that said instrument is the act and deed of said corporation as
the general partner of said partnership and who does not take an
oath.

WITNESS my signatufe-and official seal at Cleveland, in
the County of Cuyahoga and State of Chio, the day and year last

aforesaid.

Notary Public




. - EXHIBIT A .

First Amendment to Amended and Restated Use Rgree;ent

Cancession Equipment = Chain 07 Lakes Stadium
Existing Equipsent — Expected to be in Working Conditinn

Item Stand Location Total

o
Jra
|t

Othey’

Storage Fregzer

Beer System Tawer 3

Walk=In Cooleprs i

Shelving Units

lee Machine 1-60aH

Main Ice Machine i

2 Burner Stoves i

Meat Slicew ’

Ice Cream Freezers

Popcorn Display Cabinet

Deli Display Refrigerators

Rollev Grills

2 Wheel Dollies

Ice Tea Dispensers

2 Well Counter Top Heaters

Cash Drawers e

Folding Bread Rack

Mop & Bucket

Portion Scale

Swall Coleman Cooher i

Hot Dag Vending Boxes

Hot Dog Steamer

Cein Counting Machine

Meat Tables :

Coffee Mahers

Nacho Cheese Warmers

Seoda Systems (Towers)

1 Premin Seds Unit

Mige. iitensils .
(Pans, inserts, tongs, laddles, ste.)
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New Enuipment — To be purchased for 1994 Sepasan
Estimated Cost $3@, oun

!

12x8 ft. Weatherized Split Walk—In Refrig/Freezer

1. 60" Praopane BBQ Grill
2. 2 - 3 BBL Concessionaive Perlick Beer Bowes
3. 2 - Electrical Crescor Boxes
4, & — B Drawer Bun Warmers
2. 1 - Small Safe
1
1

— Gtainless Roller Brill

-

a, 3 5 Ballen Canmbro Hot Dispensers

5. 1@ ~ Sold Vending Racks

@. Mise., Smallwares (Laddles, Spatulas, Tohtgs, Stainless Stesl
Lids, Pots, Pans, Can Openers, Etc.) $1, 306, 39.




The City of Winter Haven will invest 4 total not ta

EXHIBIT B
First fAmendment to Amended and Restated Use Agreement

gxcesd

$T00, 000 for miscellaneous capital improvements ang equipment as
follows,

i

Year One (1994) - $30, 002

The City will purchase the following equipment far use in
concession operations for an estimated total of $30, 00n,
Equipment as follows:

1. 68" Propane BBO Grill

2. 2 - 3 BBL Concessionaire Pérlick Beer Boxes

3. 2 - Electrical Crescor Boxes

&, & = 2 Drawer Bun Warmers

= 1 —~ Bmall SBafe

6. 1 - 1248 ft. Weatherized Split Walk—In Refrig/Freezer
T t =~ Stainless Roller GBrill

a, 3 ~ 8 Ballon Cambro Hot Dispensersg

9. 10 ~ SZold Vending Racks ) .

19. Mise., Smallwares {Laddles, Spatulas, Tongs, Stainless
Steel Lids, Pots, Pans, Can Openers, Eteo,) $1,5008, 02,

Year Twao (1995) - $163, 00
The City will construct and equip & conoession stand in the
right field bleacher ares. Estimated cost $352, 0R6.

The City will renavate, expand, and  equip the twa old
concession stands located on both sides of the press hox,
Estimated cost $1135, 000,




. SECOND AMENDMENT TO AMENDED AND
RESTATED USE AGREEMENT

THIS SECOND AMENDMENT TO AMENDED AND RESTATED DEE
AGREEMENT (this "Second Amendment") is made as of Shis J 2 day
Of February, 1994, by and between the CITY OF WINTER HAVEN,
Florida, a Florida municipal corporaticn (the "City'), and
CLEVELAND INDIANS BASEBALL COMPANY LIMITED PARTNERSEIP, an Ohio
limited partnership (the "Indians"). :

WHEREAS, the Indians and the City entered into that
certain Amended and Restated Use Agreement dated October 15, 1883
{the "Agreement®); and

WHEREAS, the Indians and the City have, concurrent witch
‘the entering of this Second Amendment, entered into a First
Amendment to Amended and Restated Use Agreement (the "Firsr
Amendment") ; and '

WHEREAS, it is the intent of Indians and the City that
this Second Amendment be effective only through December 31,

19%84. However, to the extent of matters covered herein, this
Second Amendmernt shall supersede the Agreement and the PFirst
amendment notwithstanding any provisions, agreements, or

obligationg in either of the previous documents which are in
conflict herewith, ' "

NOW, THEREFORE, in consideration of the premises and the

mitual covenants and promises contained herein, the parties
hereto agree as follows:

ARTICLE I
CITY'S MERCHANDISE CONCESSION RIGCHTS

The C(ity shall have the axclusive right to wvend,
otherwise sell, or distribute merchandise (as defined in the
First Amendment) in, on, or about the Baseball Facility, during
any Indiang' Event, or during any other event, until December 31,
1894 at which time this right shall expire.




“ ‘.’ ‘ID
ARTICLE I

EXCLUSIVE RIGHTS

The City's merchandise concession rights set forth in
this Second Amendment are exclusive to the City. The Indians
shall prohibic vendors, peddlers or. persons other than the City
to vend, otherwise sell, or distribute any merchandise in, on, or
about the Baseball Facility, during any Indiang' -Event. The
Indians further agree that in keeping with the exclusivity of the
City's merchandise concession rights hereunder, neither the
Indians or its agents, employees or assigns will sell any
products covered by this Second Amendment or any products which
will conflict or compete with the products to be sold hereunder,

ARTICLE IIx
MERCHANDISE CONCESSTON REVENUES
All revenues from the sale of merchandise hereunder

shall be collected by the City. The City shall pay to the
Indians twenty percent (20%) of said merchandise concession

revenues, The City shall make payments to the Indians' in

accordance with the provisions contained in Section 6.4 of the

Agreement, No third party shall be entitled to share in said

revenues, ' -
ARTICLE IV

NO OTHER AMENDMENTS

Except as set forth in the PFirst Amendment and thisg
Second Amendment, there ars no other amendments, modifications or
changes to the Agreement. It is the intent of the parties that
where not inconsistent herewith, the Agreement and the First
Amendment shall remain in full force and effect, and subseguent
Lo December 31, 1994 the parties shall operate exclusively in

accordance with the Agreement and the First Amendment as they
presently exist.

IN WITNESS THEREOF, the parties hereto have executed
this Second Amendment as of the date first above written,




CITY OF WINTER HAVEN, FLORIDA

ARTTESTED BY:

ool e Lomnte vy ALl e ZEA

City Clerk (Begmsiy) Mayor

)

City Att&rney

CLEVELAND INDIANS BASERBALL COMPANY
LIMITED PARTNERSHIP, an Ohio
limited partrnership

By: CLEVELAND BASEBRALIL CORPORATION,
an Ohio corporation and itg
general partner

(Witnesses as tao Indians)

STATE OF FLORTDA }

)
COUNTIY OF POLX }

I HEREBY CERTIFY, that on this Llthday of February,
1994, before me personally appeared Ellie Threlkel as Mayor
Sarah Lee Shumate as City Clerk respectively, of the CITY
OF WINTER HAVEN, FLORIDA, a municipal corpeoration under the laws
of the State of Florida, who are Personally known to me to be the
- perscns described in and who executed the foregoing Second
Amendment and aeverally acknowledged the execution therecf to be .
their free act and deed as such officers, for the uses and
purposes therein mentioned; and that they affixed thereto the
official seal of said corporation, and the said instrument is the
act and deed of said corporaticn and who do not take an oath,




WITNESS my signature and official seal at Winter Haven,” in

the County of Polk and S8tate of Florida, the day and year last
aforesaid,

)‘hm&% Uores.

Notary Public yorape pusiic, sTate oF FLORIDA:

MY COMMISSION EXPIRES: MAY 3. 1$94:
BONDER THRU MOTVARY PURLLG UNRERWHITERS]

STATE OF OHIOQ }

)
COUNTY OF CUYAHOGA)

I HEREBY CERTIFY, that on this day of February,
1394 Dpefore me personally appeared , the
of Cleveland Baseball Corporation, an
Ohio .corporationm and the sole general partner of Cleveland
Indians Basgeball Company Limited Partnership, an Ohio limited
partnership, who is personally known to me to be the person
desecribed in and who executed the foregoing Second Amendment and
acknowledged the execution thereof to be his free act and deed as
such officer, for the uses and purposes therein mentiomed; and
that said ingtrument is the act and deed of said corporation .as

the general partner of said partnership and who does not take an
oath.

WITNESS may signature and official seal at Cleveland, in the
County of Cuyahoga and State of Ohio, the day and vyear last

aforegaid, ) \\éﬁfﬂ
L ) e C%ézgjﬁiizzi;x%?

Notary Bublic {

-, £
,;‘!.:




THIRD AMENDMENT TO AMENDED AND
RESTATED USE AGREEMENT

THIS THIRD AMENDMENT TO AMENDED AND RESTATED USE
AGREEMENT (this “Third Amendment”™) is made as of this 12th day of _June .
2006, by and between the CITY OF WINTER HAVEN, FLORIDA, a Florida municipal
corporation (the “City”™), and CLEVELAND INDIANS BASEBALL COMPANY
LIMITED PARTNERSHIP, an Ohio limited partnership (the “Indians™).

WHEREAS, the Indians and the City enfered into that certain Amended and
Restated Use Agreement dated .October 15, 1993 (the “Agreement”) and 2 First
Amendment t0 Amended and Restated Use Agreement (the “First Amendment™ and a
Second Amendment to Amended and Restated Use Agreement dated February 11, 1994
(the “Second Amendment”) such agreements also collectively referred o as the “Winter
Haven Use Apreements™; and

WHEREAS,lit is the intent of Indians and the City that this Third Amendment be
effective as of January 1, 2006. However, to the extent of matters covered herein, this
Third Amend_ment shall supersede the Agreement, the First Amendment, and the Second
Amendment notwithstanding any provisions, agreements, or obligations in either of the
previous documents which are in conflict herewith.

NOW, THEREFORE, in consideration of the premises and the mutual covenants

and promises contained herein, the parties hereto agree as follows:




ARTICLE I

DEFINITIONS
1.1}y “City Ticket Revenue” shall mean thirty percent {30%) of The Net Ticket
Revenue for the Spring Training Season based on the average paid attendance for Spring
Training Ballgames during each Spring Trafning Season so long as that certain “Use
Agreement by and between the City of Winter Haven, Florida énd Cleveland Indians
Baseball Company Limited Partnership regarding a minor league franchise within the

Florida Gulf Coast League” dated June 12 , 2006 (the “Gulf Coast

League Ag?eement”) remains in effect, provided, further, that (i) in the event the Gulf
Coast League Agreement shall be terminated by either the City or the Indians then upon
the effective date of such termination the term “City Ticket Revenue” shall revert to and
remain as defined in the Agreement between the parties, and (i) that 1o the extent any
termination of the Gulf Coast League Agreement is made by the Indians in the calendar
year 2006 only, such termination shall pof cause the reversion of “City Ticket Révenue”
to the formula defined in the Agreement until the conclusion of the 2007 Spring Training
season, assuming that the 2007 Spring Training season is in fact played at Winter Haven
and that the Winter Haven Use Agreements have not otherwise been properly terminated

to eliminate the playing of the 2007 Spring Training season at Winter Haven.

ARTICLE D
INDIANS RIGHT TO TERMINATE AGREEMENT
Notwithstanding any other term, condition or provision of the Winter Haven Use
Agreements, or the Gulf Coast League Agreement which may state or be interpreted to

state the contrary, from and after the effective date of this Third Amendment, the Indians




shal} have the right to terminate the Winter Haven Use Agreements, at any time upon the
delivery of at least six (6) months written notice in advance of the effective date of the
termination. The termination right granted fo the Indians herein by the City shall be free
and clear of any and all claims whatsoever from the City relating to the termination rights
or the exercise of same, it being the intent of the parties that the City shall only have
claims against the Indians, if any, for matters or conditions under the Winter Haven Use
Agreements which relate to pen’éds prior to the effective date of the termination. Further,
the City waives any and all right 1o contest the right of termination gﬁmted to the Indians
herein, to include, without limitation, any legal, equitable, or injunctive remedies
challenging the validity of the Indians’ termination rights or the right of the Indians to
exercise same.
ARTICLE IO
NO OTHER AMENDMENTS

Except as set forih in the First Amendment, Second Amendment, and this Third
Amendment, there are no other amendments, modifications or changes to the Agreement.
It is the intent of the parties that where not inconsistent herewith, the Agreement, First
Amendment, and SecOnd Amendment shall remain in full force and effect, and
subsequent to December 31, 20035, the parties shall operate exclusively in accordance
with the Agreement, First Amendment, Second Amendment, and Third Amendment as

they presently exist.




IN WITNESS THEREOF, the parties hereto have executed this Third

Amendment as of the date first above written,

CITY OF WIN AVEN, FLORIDA

/Mayf -Coramissioner, Mike Eas%g./‘

Barbara McKenzzc Clty CIe:r

APPROVED AS TO FORM:

Frederick J. Murphy, J@t{v&m&y

CLEVELAND INDIANS BASEBALL
COMPANY LIMITED BARTERNSHIP, an Ohio
limited partership

; | /&_‘j
W _ By:
< ~ Pa4 Dolan, President

Kl Lt

(Witnesses @ Indians)




STATE OF FLORIDA
COUNTY OF POLK

I HEREBY CERTIFY, that on this Lﬁ%a}’ of ‘ i w2006, before me
personally appeared Mike Easterling, as Mayor-Commissioner, and Barbara MeXenzie,
as City Clerk, respectively, of the CITY OF WINTER HAVEN, FLORIDA, a municipal
corporation, under the laws of the State of Florida, who are personally known to me to be
the persons described in and who executed the foregoing Third Amendment and severally
acknowledged the execution thereof to be their free act and deed as such officers, for the
uses and purposes therein mentioned; and that they affixed thereto the official seal of said
corporation, and the said instrument is the act and deed of said corporation and who do
not take an oath. ‘

WITNESS my signature and official seal at Winter Haven, in the County of Polk

and State of Florida, the day and year last aforesaid. @

Notary Public

STATE OF QHIO
COUNTY OF CUYAHOGA

1 HEREBY CERTIFY, that on thisg’?___qz‘ day of May, 2006, before me personally
appeared Paul J, Dolan, the President of Cleveland Indians Baseball Company Limited
Partnership, an Ohio limited partnership, who is personally known to me 1o be the person
described in and who executed the foregoing Third Amendment and severally
acknowledged the execution thereof to be his free act and deed as such officer, for the
uses and purposes thercin mentioned; and that said instrument is the act and deed of said
partnership and who do not take an oath,

WITNESS my signature and official seal at Cleveland, in the County of
Cuyahoga and State of Ohio, the day and year last
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May 28, 2004 JUN - 2

The Honorable David Green
City Manager
City of Winter Haven
. RO Box 2277
Winter Haven, FL 33883-2277

Dear David:

I want to thark you and the entire city staff for your assistance with the success of the 2004 Spring
Training season where we entertained a paid attendance of 75,000 at Chain of Lakes Park, We ook

forward to working together to insure another successful Spring Training campaign in Winter Haven in
2005,

I have enclosed the following items:

1) A check for $223,453.07 representing Winter Haven's share of ticket sales, food and beverage
concession sales, signage sales and parking sales ($323,453.07), less a holdback of $100,000
representing our best estimate of the cost of resolving the State of Florida sales tax dispute, which is stil]
not final. Please note that by notice included in Paul Dolan's memorandum dated April 8, 2004, we have
caiculated the ticket share to the City of Winter Haven at 30% versus the contractual rate of 12.5%. This
equates to an $125,000 increase over the contractual 12.5% share.

2) A worksheet that details Winter Haven's 2004 revenue shares (Attachment A}

3 A worksheet that details our estimated holdback amount, relating to the State of Florida sales tax
issue (Attachment B). In addition we are including worksheets detailing estimated Florida saies tax
Habiiity from 1997 through 2001, and 2002 through 2004 (Attachments C and D).

Please keep in mind that while we have had several conversations with the State of Florida regarding the
sales tax issue, the holdback amount only represents our best estimate of what we think MAY resolve the
issue. This is not a final assessment, As we move to finalization, we will continue to keep you apprised so
that the Indians and the City of Winter Haven can reach a solution on how to pay for the assassment as
well as how we will handie this issue in future years.

Please call with any questions. We are looking forward to another entertaining and successful Spring
Training season in 2005 in Winter Haven,

Sincerely,

Ken Stefanov ﬁ

Chief Financial Officer

Ks/dk

Enclosures

ce: Paul Dolan Dennis Lehman Joe Znidarsic Bab DiBiasio
Jerry Crabb Sarah Taylor Karen Menzing




. [feideris, ¢ Wome , Elgrient Number Q
CITYO3 City of Winter Ha 035731 /2004 _
“eoion Wamher L | Bat T Ao I ] et Ameunt Pald,
2004 REVENUIES WH ! 5182004 $223,453.07 $223,4583.07 $0.00 $223,453.07
$223,453.07 $223.453.07 $0.00 $223.453.07

KEY BANK 158485
CLEVEL AND INDIANS BASEBALL COMPANY CLEVELAND, OHID
LIMITED PARTMERSHIP 58-170/412
2401 ONTARIO STREET |
CLEVELLAND, OMIO 44115 DATE AMOUNT
5/28/2004 $223,453.07
PAY Two Hundred Twenty Three Thousand Four Hundred Fifty Three Dollars And 07
Cents
o
;H;:: City of Winter Haven
or _ B
PO Box 2277 L _ B &
Winter Haven L 33883-2277 VOID IF MO CASHED WITHIN 160 DAYS
PESALES COLL20LP0IN LLE0SmEYR, 2w

e S W oo




Winter Haven Share .
i . 2004 Spring Training

Ticket Sales
Gross Ticket Revenus (Based oh 74,808 paid attendance for 15 games) 3 770,820.00
tess Cary Payment Discounts on Season Accounts {8,213,07)
Admissions Taxes (6.5%) (46,860,119
Ticket Fevenus alier Early Pay Discount and Taxes 716,156.74
Winler Haven Shars {30.0%) (Average paid attendance = 5,000} % 214,847.02

Concesslions Salag
Net Concessions Revenue

Commigsions; {sales)
42.0% of sales up to §275,000 275.000.00 115,500,800
43.5% of sales betwoen $275,001 and $325,000 50,000.00 21,750,060
45.0% of sales over $325,00¢ 24,522.64 11,085.18
Net Catering Hevenue
Commissions: 20% 3,219.43 643,89
Mst Catering-charity ' 288.25 58.24

Commissions: 15%

Total Commissions 148,987,314
Winter Haven Share (50%) $  74,495.66
Slgnage
Signage Revenue $ 84,678.00
Caonstruction Costs (amount per J. Crabb) {20,717.43)
Net Slgnage Revenue 63,960.57
Winler Haven Shars (10%) § 8,336.06
Parking Parking
=eason Parking Revenus (15 games @ $2150.87/gama} 5 32,260.00 Wirtar Haven shars of Parking
Single Game Parking $ coflsctad by the ndians - revenua by game-callected by the
Totat Parking Collected § 32,260.00 City of Winter Haven
Taxes - (1,988.97) )
Net Parking Revenus 30,291.08
indians Share (15% of net revenue) 4,5435.66
Winler Haven Share Season Parking (85% of Gross minus Indians Shars) % 27.718.34 $72,860.82
TOTAL AMOUNT DUE WINTER HAVEN 5 323,453.07 $72,060.92
B e e —————

MEMO: Amourits paid previousiy
Merchandising
Merchandising Sales $  306,768.12

WH Share (16%) §  63,482.80




. . . ATTACHMENTB

Tax Liability and Legal Expenses for the State of Florida tax audit

Amount calculated and offered in saftiement to the State of Florida for the 1997-2001 aldit perlod $49.000.00 Attachment C
Yales Tax accrual for the 2002-2004 revenus pald to the City of Winter Haven 534 41483 Attachment D
Legal Bits ; The Phipps Firm $7,142.18
Akerman Sentedfilt-Attorneys at Law $2,982.79
$10,124 97

- -5BEEA980)

$6,460,20

| Legal Expenses trGugh 200
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The Honorable David Greane July 8, 2005
City Manager

City of Winter Haven

PO. Box 2277

Winter Haven, Florida 33883-2277

Dear David:

On behalf of the entire Cleveland Indians Baseball Club, I would like to extend a heartfelt thanks to you

and your

staff for making the 2005 indians Spring Training season a frue sugcess. Your staff showed true

resiliency in overcoming the dramatic damages of the hurticanes and having the facility ready for players,
staff, and fans. '

Please find attached the following items:

1

(4]

A worksheet that details the City of Winter Haven Spring Training financial share amount of

$297,040.82 representing ticket sales, concession sales, signage sales, and parking sales
(Attachment A).

A worksheet that details the financial deductions from the above amount in reference to the tax
liability and legal expenses incurred during 2005 for the State of Florida tax audit, This
represents a total deduction of $107 454 28. We are still waiting for confirmation from the City of
Winter Haven that the State of Florida is in receipt of the tax amounts in question from 2002-

2004. However, as a sign of good faith, we have not held this amount back in this 2005 financial
seitlement. (Attachmant B)

A chack and corresponding invoices that detaite the amount owed 1o the Chty of Winter Haven in
past dues amaunts iolaling $3,738.25 from years 2003 and 2004. While we have challenged the
aceuracy of a long distance phone bill from July of 2004 (#00008038), we have decided 1o move
forward and take care of any outstanding Invoices previous to 2005, Thus, upon payment of
these invoices, we consider all pre-2005 invoices to be paid in full. (Attachment c)

A series of unpaid invoices billed to the City of Winter Haven from the Clevetand indians. While
we have not deducted thése amounts from the financial settlement, it is our hope that these
invoices are paid shortly after the City's receipt of this package.

A final settiement check from 2005 Spring Training in the amount of $289.588.54.

Here is a quick summary of 2004 and 2005 activity, which is spefied out in the package:

Total Due to City of Winter Haven from 2004 $323,453.07
Total Due fo City of Winter Haven from 2004 $297 04082
Grand Total $620,403 89
Paid to City of Winter Haven on 5/28/04 §223,453.07
Paid to City of Winter Haven on 7/8/05 $289,506.54

Holdback from remittance $107 454.28




N ’ . .

Regarding the holdback amount of $107 454.28, we will remit the $49,000 payment from the State of
Florida to the City of Winter Haven upon receipt of this payment from the State. The final legal bills that
were incurred on this matter will determine the remaining payment to the City of Winter Haven.

Please feel free to call with any questions. We look forward to woerking with you and your fine staff in
making Spring Training 2008 a true success for the City, the Club, and the loyal fans of Winter Haven.

Best Regards,

Alex Sleme

Manager, Spring Training Operations

Enciosures .

Ce: Ken Stofanoy Paul Dolan Joe Znidarsic Bob DiBiasio

Dennis Lehman Sarah Taylor Karen Menzing




.ttach'ment A

Winter Haven Share
2005 Spring Training

Tichket Sales
Gross Ticket Revenue {Based on 64,267 paid atiendance for 14 games) kS 8681,320.00
Adrissions Taxes (7.0%) 43,265 93)
Tickat Revenue net of Taxes 618,056.07
Less Early Payment Discount (1,180.00
Wirier Haven Share (30.0%) {Average paid attendance = 4 593) $ 185,068,862

Coneessions Saleg
. Net Coneassions Revenye

Commissions: {sales)
42.0% of sales up to $275 000 275,000.00 115,500.00
43.5% of sales batwesn $275,001 and $325.000 50,000.00 21,750.00
45.0% of sales over 5325 001 . . 16,338.18 7,352.63

Net Catering Revenus . :
Commissians: 20% ) 1,804,071 - 38080

Net Calering-charity
Commissions: 15%

Totat Commissisns o . 144,88343
Winter Haven Share (50%) . $ 7240172
Signage - o
Signage Revenus 5 118,527.00
Construction Costs (24.768.43)
Met Signage Rev_eﬂua - B5,757.87
Wintar Haven Share {10%) 5 B,575.75
Parking
| Season Parking Revenye (15 games @ 32150.67/game) $ - 3594330
Single Game Parking $ coliected by the Indiang -
Total Parking Collected ) 5 . 35,843.30
Taxes : . (2,351.43)
Net Parking Revenuea ‘ 33,691.87
indians Share {15% of net revenis) 503878

Winter Haven Share Season Parking (85% of Gross minus Indians Share) § 30,804 .52

TOTAL AMOUNT DUE WINTER HAVEN % 35704082




" N . . ATTACHMENT B

Tax Liability and Legal Expenses for the State of Florida tax audit

(1) Amount paid by the Indians in settiement 10 the State of Florida for the 19972001 audit patoed 548,000.00

Legal Bills : The Phipps Firm (Amounts Paid threugh February 2005)

510,471.49
Akerman Senterfitt-Attoreys at Law

$2,982 79
$13,454.28

Lagal Bills: Maxtmum cost of Legal fses 1o recoun the $48,000 from the State of Fiorida {shor of going to trial)
Estimated cost of our internal legal counsel's time.

§25,000.00
$20,000,00

SEST07 BEA O8]

$54,816.37

{1} Amount subsequently acknowledged as *paig” by the Gity of Winter Haven to the State of Fiorida, Indians have filed for a refund but the
State of Florida is denying the refund requast. May have 1o commence litigation to receive refund,




Cleveland Indianz-16743

C/O JERRY CRABB - 5.7, OPERATI
CHAIN OF LAKES STADIUM

WINTER HAVEN

08-27-2003
05-03-2004
07-02-2004
05-18-2003

TOTALS

00007144
00007836
00008038
00009372
00010935

=k TCONTRACT

O DO OO

City of Winter Haven

Customer Statement

05-31-2005

Attachment ¢

1987

FL. 338B0-0000

81.82
533.21 .
2,177.62 0.60 217762
945 60 0.00 94580
232091 000 2,320.91

6,068.16  0.00] [ 6.068.186

Less Credits: 0.00

Balance: 6,088.16
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City of Winter Haven
Attniviichasl Staures

CLEVELAND

210 Cypress Gardens Blvd.

Winter Haven FL 33880

[
Jacobs Fieid » 2401 OmEHG ST
indians.;om * 2164204200

Bet v Clevelany, OH 43115

INVOICE NO.

INV002076

Tnvoice Date Customer No. ) Purchase Order Nao. Payment Terms Due Date
04/13/2005 WINTGO : Net 10 03/13/2005
R B R SO
.+ Description of Services Amount Due l
Sign Effex Banners 10,106,15 $10;106,15

Questions concersing this invoice?

Catll 216-420-4367

Batch No. INV041303.2

THANK YOU FOR YOUR BUSINESS!

MAKE ALY CHECES PAYARLE TO:
Cleveland Indizns Baseball Company

2401 Ontario St,

Cleveland; OH 44115

C Ay Kim Haisgt
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Tndians.com » 216.420. 4200

City of Winter Haven
Attn:Michael Stavres
210 Cypress Gardens Bivd.

Winter Haven FL 33880

Jacobs F:eid ¢ 2401 Ontario Street Claveland OH #4115

NVOICE NO.
INV002078

Invoice Date Custorner Np. Purchage Order No. - Payment Tenns Due Date
04/14/2005 WINTDO0 _ .. Net 30 05714720605
R R R O P
Description of Services Amount Due
Terminex Pest Controt §2,832 87 $ 2 832, 82 -

i R _ : Lo
(Questions concerning this invoics?
Call: 216-42(-4367

THANK YOU FOR YOUR BUSINESS!
Batch No,  INV041405

MAKE ALL CHECKS PAYARLE T0:

Cleveland Indians Basebal]l Company

2401 Ontario St
Cleveland, OH 44|13
Atto: Kim Haist
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CLEVELAND

jdcc:bs led * 2401 Ontuno Street ] Clavelané OH #4115

indiang.com » 216.420.4205

City of Winter Haven -
Attn:Michee! Stavres I \J \/ 002 1 33
210 Cypress Gardens Blvd. R -
Winter Haven FL 33880
Invoice Date Customer No, Purchase Order No. Payment Terms Due Dats
B5/61/2005 WINTOO Net 30 05/31/2005
mmw = T R R R R o S R R R e
Description of Services Amount Due
City of Winter Haven Parking $12,113.05
o i e L G

Questions concemning this invoice?

Call: 216-420-4367
THANK YOQU FOR Y

‘Batch No. TNVO5170

OUR BUSINESS!
3

MARE ALL CHECKS PAVABLE T0:

Cleveland Indians Baseball Company

2401 Ontario St
Cleveland, OH 44115
Attn: Kim Haist
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BOSWELL & DUNLAP wip

ATTORMNEYS AT L &AW

Clareace 4. Boswel

1902-2005 Established 1000 245 Sowth Contral Avenug
P& Brawer 30
Charles E. Bentley Bartaw, Florida 3383)
aat:w‘}"rli‘:eﬁings;wfurd Fhone: (863) 533-7117
George T. Dunlap, [1 August 8, 2005 Fax: (863) 533.7412

Keith D, Miller
Frederick J. Murphy, Jr. Sender's eemail addvess:

Senn R. Parker m@bosden.com
Donatd H. Wilsen, Jr. Gmbo

Joseph R. Znidarsic, Esquire
Thrasher, Dinsmore & Dolan, P.A.
100 7th Avenue, Suite 140
Chardon, Ohio 44024-1079

RE:  City of Winter Haven / Cleveland Indians
Florida Sales & Use Tax Audit

Dear Joe:

I am in receipt of Alex Slemc’s letter of July 8, 2005 with enclosures to David
Greene regarding the Indians’ payment of monies due Winter Haven for the 2005 Spring
Training season. 1 am writing about the holdback amount of $107,454.28 and associated
matters relating to the City’s obligation under the joint use agreement to indemnify the
indians for any use and/or sales tax liability that may arige.

The amended and restated joint use agreemnent beiween the City and the Indians
only provides that to the extent permitted by law the City shall indemnify the Indians for
any taxes, assessments or surcharges imposed by any other governmental entity arising
out of the Indians’ use of the haseball facility and for sales tax assessed on gross parking
revenues that are actually paid by the Indians. The joint use agreement does not require
the City to indemnify the Indians for attorney’s fees incurred by the Indians as a result of
the State of Florida Department of Revenue (“DOR™ tax audit. While the general
indemnity contained in paragraph 14.2(a) of the joint use agreement might arguably give
rise to an obligation by the City to indemnify the Indians for attorney’s fees incurred by
the Indians in the context of any conduct of the City referenced thersin {without
admitting that it does) the specific tax indemnity in paragraphs 9.2 and 9.3 of the Joint
use agreement has no such requirement. Accordingly, the City objects 10 the Indians
holding back approximatcly $58,454.28 representing actual and anticipated sttorney’s
fees from what is due the City by the Indians pursuant to the joint use agreement and Mr. _
Dolan’s Jetter of April 9, 2004, Furthermore the indemnity would not in any event apply
to estimated and/or anticipated fees not yet incurred.

In addition given that the City has and continges to pay and remit to the DOR al}
taxes due (including the taxes for which the $49,000.00 amnesty payment was made} we
object to the continued hold back of those monies as well, Quite frankly when the 2004




Page 2 " BOSWELL & DUNLAP Lip
August 8, 2005

monies due the City were remitted by the Indians, the City assumed that a full resolution
of the pending audit matters would be achieved prior to the end of Cctober, 2004,
Further, the attorney’s fees actually incurred at that point in time wers relatively minimal.

Based on Mr, Dolan’s memo of April 9, 2004 the City was encouraged that the
parties had reached agreement regarding the City’s share of revenues which resulted in a
more fair and balanced agreement for the City and which made sense for the Indians.
Obviously holding back $107,454.28 greally reduces what the Indians and the City had
conternplated achieving in terms of the City’s share of ticket sales, concession sales,
signage sales, and parking sales.

As an aside when this issue first surfaced in 2005 we agreed that the DOR’s
initial audit position was not sound. It appeared that the basic flaws in the DOR’s
position coupled with Ben Phipps® expertise and special relationship with the DOR
would result in a vimely favorable resolution of the audit matters. Furthermore we
assumed the refund application was a perfunctory matter which would be acted upon
favorably by the DOR given that all taxes for which the amnesty payment was made had
already been paid by the City. To my knowledge DOR has neither denied or approved
the refund request which is accruing interest afier Getober 22,2004,

While we understand that the Indians need to make appropriate business
decisions, the City also needs ta be vigilant in making sure that the public interest is fully
protected. Mutual trust is essential ‘o our continued good relationship, Therefore the
City would ask thai your client remit within the nexi twenty {20) business days the
monies due the City which are being held back. As to the invoices included in Alex
Sleme’s letier, my client is stil} reviewing same and will respond under separate cover.
In the absence of a resolution of the disbursement of all monies due the City within the
above referenced time period, the City is prepared to take appropriate steps to protect its
interesis. It is my hope that we will be able to avoid any such Rurther action.

Upan your receipt of this lener I look forward to hearin g from you so that we may
hopefully resolve any outstanding matters.

Sincerely yours,

R

|4

Frederick J

FiM/Ade

ce: David L. Greene, City Manager
T. Michael Stavies, Director of Leisure and Environmental Services
Calvin Bowen, Director of Finance and Support Services
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ATTORMNEYS AT L AW

Clarence A. Boswell

19022008 Estadlished 1900

PO, Drawer 30
Cherles £, Bentley , s 3
Dabney L. Conner Bartow o Florids 33831

W. A, “Drew® Crawlord

June 28, 2006 245 Seuth Central Avenue
ﬁ:;ﬁ;]g:)’l:‘.‘gl;a:: -t , Bartow, Florida 33830
Frederick J, Murphy, Jr, lenfa: (863) 533_;7; 17
Sean R, Parker Fax: (863) 533-7412

Donaid H. Wilson, Jr. Sender’s e-mail address:

fim@&buedum.com

VIAE-MAIL T, RANSMISSION AND REGUIAR UNITED STAT ES MAIL

Joseph R. Znidarsic, Esquire
Thrasher, Dinsmore & Dolan, P.A.
160 7th Avenue, Suite 140
Chardon, Ohio 44024-1079

RE:  Cleveland Indians™ Transmittal of Monies due City of Winter Haven

Dear joe:

| received a copy of Ken Stefanov’s letier to the City Manager dated June 19,
2006, which accompanied the Indians® remittance of monies due the City pursuant to the
Use Agreement.

! would note that the Indians have once again unilaterally withheld funds due the
City. This year the Indians have made deductions for cerfain invoices rendered in 2005,
Therefore while the City is accepting the check from the Indians it is without prejudice to
dispute either the validity of the referenced invoices andfor otherwise contest the
unilateral withholding of monies due the City. 1 would again direct your attention to my
letter of August 8, 2005, which sets forth the City’s position regarding previous holdback
of City funds by the Indians,

While it is the City's intention to honor its contractual commitments with the
Indians and continue 1o fully perform as it has in the past it is disheartening when the
Indians withhold City funds that ave otherwise due under the Use Apgreemeni. As |
expressed last year it is my hope that we can reach an agreement on these issues. In the
meantime 1 will have the City’s Finance Director confirm whether or not the invoices
referenced as attachment “B™ to the June 19, 2006, letter are in fact due and owing.
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June 28, 2006

You should have already received fully executed originals of the Third
Amendment to the 1993 Use Agreement and Minor League Franchise Use Agreement.

Sincerely yours,

Frederick 1.7}
Flvi:beh

ce! David L. Greene, City Manager
Dale Smith, Assistant City Manager
T. Michael Stavres, Director of Leisure and Environmental Services
Calvin Bowen, Director of Finance and Support Services




