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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
IN RE: Seroquel Products Liability Litigation

MDL DOCKET NO. 1769

This Document Relates to

Deborah Elmore v. AstraZeneca LP, et al., 07-CV-16085
Lisa Grant v. AstraZeneca LP, et al., 07-CV-12145
Kimberly Linder v. AstraZeneca LP, et al., 07-CV-12651
Debra Scott v. AstraZeneca LP, et al., 07-CV-14238
Christine Hernandez v. AstraZeneca LP, et al., 07-CV-15736
Sharon Fashner v. AstraZeneca LP, et al., 07-CV-10265
Jesse Runner v. AstraZeneca LP, et al., 07-CV-10424

Frank Borges v. AstraZeneca LP, et al., 07-CV-00357
Sharon Duvall v. AstraZeneca LP, et al., 07-CV-12443
Wayne Olive v. AstraZeneca LP, et al., 07-CV-10151

ASTRAZENECA’S MOTION TO COMPEL PLAINTIFFS
TO PRODUCE DOCUMENTS IN THEIR POSSESSION OR
HAVE THEIR CASES DISMISSED WITH PREJUDICE

In violation of Case Management Order No. 2 (“CMO 2”), the majority of plaintiffs in
this MDL have failed to produce relevant and responsive documents in their possession. As the
Court has recognized, plaintiffs’ systemic failure to comply with their “basic” discovery
obligations to produce documents in their possession is sanctionable. See August 22, 2007 MDL
Status Conference Tr. at 108:10-109:9. This motion is the first of many motions AstraZeneca
intends to file to compel plaintiffs to produce documents or have their cases dismissed with
prejudice.

Plaintiffs subject to this motion (“Plaintiffs”) are 10 of the 15 plaintiffs selected for case-
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specific discovery in August 2007. All have admitted that they have relevant documents,
including medical records, pharmacy records, diaries relating to their health and to their Seroquel
use, employment records, and Seroquel packaging information in their possession. Although
under CMO 2, Plaintiffs were required to produce these documents to AstraZeneca at the time
they served their Plaintiff Fact Sheets (“PFS”), they did not do so. Despite AstraZenca’s
repeated requests and the Court’s explicit instructions, Plaintiffs continued to refuse to produce
these documents before case-specific discovery of their cases began. As a result, AstraZeneca
was forced to depose Plaintiffs and their prescribing and treating physicians without the benefit
of key documents and medical records. To date, Plaintiffs still have not produced the documents
in their possession. Accordingly, pursuant to Rule 37 of the Federal Rules of Civil Procedure,
AstraZeneca moves the Court for an Order to compel Plaintiffs to produce relevant documents in
their possession within 14 days or have their cases dismissed with prejudice.

BACKGROUND

CMO 2 obligates Plaintiffs to serve AstraZeneca with a completed PFS and responsive
documents requested therein. See CMO 2 at 1. The PFS, in turn, requires Plaintiffs to state
whether they have in their possession 19 different categories of relevant materials and produce
copies of any such materials to AstraZeneca along with their PFS. Accordingly, under CMO 2,
if any of the Plaintiffs has relevant documents such as medical records, pharmacy records,
Seroquel packaging and remaining medication, journals, diaries, notes, letters, e-mails, and other
documents dealing with his/her health or his/her use of Seroquel, those documents should have

been produced at the time the PFS was served. See Court-Approved PFS (Ex. A). None of the



Plaintiffs, however, produced all the documents in their possession at the time they served their
PFS.

As a part of the case-specific discovery program, AstraZeneca noticed Plaintiffs’
depositions for August 2007. The Notices of Depositions directed Plaintiffs to bring to their
depositions the same 19 categories of documents that should have been produced along with the
PES. See, Schedule A to Plaintiff Deborah Elmore’s Deposition Notice (Ex. B). Again, none of
the Plaintiffs brought relevant documents to their depositions.

At their depositions, each of the Plaintiffs testified that (1) he/she has relevant documents
(requested by the PFS and Deposition Notice) in his/her possession; and/or (2) such documents
were provided to his/her counsel. Despite AstraZeneca’s continued requests for such documents,
to date, Plaintiffs have not produced the responsive documents in their, or their counsel’s,
possession. More specifically:

¢ Plaintiff Deborah Elmore testified that she sent pharmacy records to her lawyers at Bailey
Perrin Bailey and that she made a request to her doctors to provide records or other
documents to Bailey. Elmore Dep. Tr. at 17:19 - 18:1, 18:14-22 (Ex. C). She also stated
that she has Seroquel packaging, labels and pills. Id. at 34:2-6. (Ex. C). Counsel for
AstraZeneca again specifically requested each of these materials at Plaintiff’s deposition.
Id at 19:10-11, 34:8-9. (Ex. C). Ms. Elmore still has not produced these materials.

o Plaintiff Lisa Grant testified that she has the following responsive items in her
possession, none of which she produced along with her PFS, nor brought with her to her
deposition: her federal tax returns for the past five years; medical bills; Seroquel bottles;
handwritten records of self-completed glucose tests; her marriage certificate; and her
GED diploma. Grant Dep. Tr. at 56:7-19, 57:15-21, 58:21-25, 67:16 - 68:6, 81:23 - 82:1,
98:9-11 (Ex. D). Despite specific requests for all of these documents at Ms. Grant’s
deposition, id. at 39:22-24, 56:18-19, 57:20-21, 58:24-25, 68:2-3, 81:25 - 82:1, 98:9-11
(Ex. D), only the pill bottles and few prescription records have been produced.

¢ Plaintiff Kimberly Linder testified that she was currently using Seroquel at the time of
her deposition, and thus was in possession of Seroquel packaging, which she failed to
bring to her deposition. Linder Dep. Tr. at 12:13-17 (Ex. E). Ms. Linder has not yet
produced these materials.



Plaintiff Debra Scott was unaware that she was supposed to bring any documents to her
deposition because her attorneys never sent her Schedule A to her Notice of Deposition.
Scott Dep. Tr. at 12:13 - 12:17 (Ex. F). Ms. Scott testified that she is in possession of
the following documents which she did not bring to her deposition and which have still
not been produced: medical records; containers of the Seroquel she is currently taking; a
handwritten calendar of doctors’ appointments; and receipts of out-of-pocket expenses
allegedly caused by Seroquel use. Id. at 13:18-20, 13:25 - 14:5, 14:19 - 15:9, 73:17 -
74:2 (Ex. F). Each of these documents was specifically requested at Ms. Scott’s
deposition. Id. at 14:15-17, 15:5-8, 74:10-12 (Ex. F).

Plaintiff Christine Hernandez testified that she has a tremendous amount of responsive
documents, none of which she brought to her deposition. She had never seen her Notice
of Deposition, including the attached Schedule A, which would have informed her of the
categories of documents she was required to bring. Hernandez Dep. Tr. at 35:12-19 (Ex.
G.) These documents included: medical appointment calendars, medication logs, logs
relating to the state of Ms. Hernandez’ mental and physical health, medical records dating
back to the 1980s, pharmacy records, an article discussing Seroquel, Seroquel pills and
packaging, records of research on antipsychotics, tax returns, medical bills, records
relating to her worker’s compensation and Social Security disability claims, and
documents relating to Ms. Hernandez’s prior civil actions, Id. at 12:6 - 12:8, 12:22 - 13:1,
14:6 - 16:2, 18:18 — 24, 36:20 - 38:1, 39:5-25, 40:17 - 40:24, 43:1 - 44:15, 47:12 - 47:25,
50:1 - 51:3, 53:21-25, 54:6 - 54:21, 60: 10-17 (Ex. G). Despite this plethora of
responsive documents, Ms. Hernandez claimed on her PFS to have none of the requested
materials. Each of these categories of documents was specifically requested at Ms.
Hernandez’s deposition. Id. at 20:25 - 21:4, 45: 2-18, 48: 2-5, 50: 9-10, 54: 2-4, 55:4-6;
61:7-9 (Ex. G). Despite those and other repeated requests, none of these materials have
yet been produced to AstraZeneca.

Plaintiff Sharon Fashner testified that she may have in her possession the following
documents that she yet to produce: medical bills, list of medications that she takes, pay
stubs, tax returns, documents relating to her social security claim, and a Seroquel bottle
with pills in it, as well as information related to her prescription. Fashner Dep. Tr. at
39:7-8; 38:25 - 39:3, 80:13-16, 81:6-16, 78:18-25 (Ex. H).

Plaintiff Jesse Runner testified that he has in his possession tax returns, and credit card
bills for out-pf-pocket medical expenses. Runner Dep. Tr. at 91:2-6, 106:11-20 (Ex. I).
All of these items were again specifically requested at Mr. Runner’s deposition, but none
has been produced. Id. at 27:5-8; 91:7-8, 106:21-25 (Ex. I).

Plaintiff Frank Borges testified that he has in his possession a “booklet” relating to his
application for social security disability. Borges Dep. Tr. at 11:17 - 12:13, 27:3-13 (Ex.
J). Mr. Borges did not bring this booklet to his deposition and it has still not been
produced.



¢ Plaintiff Sharon Duvall testified that she receives some prescriptions from a mail-order
pharmacy that was not disclosed on her PFS, and that she may have some of the
documents from this pharmacy in her possession. Duvall Dep. Tr. at 63:21 - 64:16,
66:13-20 (Ex. K). Despite specific requests for these materials at Ms. Duvall’s
deposition, id. at 66:21 - 67:1 (Ex. K), they still have not been produced.

¢ Plaintiff Wayne Olive repeatedly stated at his deposition that he “turned over to [his]
attorney” everything he had in his possession related to Seroquel, although he could not
remember what these materials exactly were. Olive Dep. Tr. at 26:2 - 26:23 (Ex. L). Mr.
Olive did testify that he has books at home containing his medical appointments. Id. at
26:24 - 27:21 (Ex. L). Mr. Olive also testified that he has documents related to the drug
Lamictal, which he has turned over to his attorney. Id. at 34: 20-25 (Ex. L). To date,
AstraZeneca has only received some medical records and pharmacy records from
plaintiffs’ counsel. Despite repeated requests, Mr. Olive’s appointment books, and any
other responsive documents he may have turned over to his counsel have not been
produced.
ARGUMENT
AstraZeneca is entitled to the relevant and responsive materials in Plaintiffs’ possession.
Indeed, the Court has already admonished Plaintiffs’ counsel to make absolutely “sure that . . .
all the documents that [Plaintiffs have] have been produced [before their depositions].” August
22 MDL Status Conference Tr. at 108:24-109:8. Plaintiffs’ failure to produce these materials
along with their PFS, or at a minimum in advance of the depositions in their case, has
substantially prejudiced AstraZeneca’s ability to conduct complete and meaningful depositions
of Plaintiffs and/or their doctors. Plaintiffs have had ample opportunity to produce the relevant
documents in their possession, and their failure to do so is unjustified. Accordingly, the Court
should grant AstraZeneca’s motion and compel Plaintiffs to produce any and all relevant
materials in their possession within 14 days.

Additionally, in the event that any Plaintiff fails to produce the documents in his/her

possession within 14 days of the Court’s Order, Plaintiff’s case should be dismissed with



prejudice. Federal Rule of Civil Procedure 37 confers upon the Court broad discretion to impose
sanctions, including dismissal, for failure of a party to comply with discovery orders. See In re
Baycol Products Litigation, MDL No. 1431, 03-4709, 2007 WL 2310821, at *2 (D. Minn.
August 8, 2007) (slip op.) (stating Rule 37 “provides courts with broad discretion to impose
sanctions for failure to comply with discovery orders, including the ultimate sanction of
dismissal with prejudice.”). Rule 37(b)(2)(C) provides, in pertinent part:

If a party ... fails to obey an order to provide or permit discovery . . . the court in which

the action is pending may make such orders in regard to the failure as are just, [including
an order] dismissing the action or proceeding or any part thereof . . . .

Fed. R. Civ. P. 37(b)(2)(C).

An MDL Court has great “discretion to organize, coordinate and adjudicate its
proceedings, including the dismissal of cases for failure to comply with its orders.” Inre
Guidant Corp. Implantable Defibrillators Prods. Liab. Litig., No. 06-3810, 2007 WL 2189069,
at *2 (8th Cir. Aug. 1, 2007) (emphasis added). Because of the unique nature of multidistrict
litigation, MDL courts have dismissed with prejudice the claims of plaintiffs who have failed to
meet their threshold discovery obligations. For example, in the PPA MDL, the Ninth Circuit
affirmed orders dismissing with prejudice the claims of multiple plaintiffs who failed to provide
completed fact sheets. See In re Phenylpropanolamine (PPA) Products Liability Litigation, 460
F.3d 1217, 1232-1243 (9th Cir. 2006). Noting that the plaintiffs themselves prevented their
claims from going forward, the Court found that “sound management of the [district] court’s
docket ... counsels in favor of sanctions as a deterrent to others, particularly in the context of an
MDL proceeding where there are thousands of plaintiffs and tag-along cases are continually

being added.” See id. at 1233-34.



Plaintiffs’ continued failure to comply with CMO 2 and this Court’s explicit directives to
produce these documents, especially in the face of AstraZeneca’s repeated requests, should not
be tolerated. Given the volume of the cases in this MDL, any sanction lesser than dismissal with
prejudice will be ineffective. “Rule 37 does not require the vain gesture of ﬁrst imposing ...
ineffective lesser sanctions” when dismissal under subsection (b)(2)(C) is warranted. Malautea

v. Suzuki Motor Co., 987 F.2d 1536, 1544 (11th Cir. 1993).

Respectfully submitted on October 29, 2007,
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CERTIFICATION OF COUNSEL PURSUANT TO M.D. FLA. L.R. 3.01(g)

Counsel for AstraZeneca has repeatedly conferred with Plaintiffs’ counsel regarding the
issues raised in this motion but the parties have not been able to resolve the issues and Plaintiffs

have not produced the relevant documents.

/s/ A. Elizabeth Balakhani
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foregoing and all supporting documents have been served on plaintiffs’ liaison counsel, who is
charged with serving any non-CM/ECF participants on the attached Service List.

/s/ A. Elizabeth Balakhani
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