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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

  

IN RE: ZYPREXA 
PRODUCTS LIABILITY LITIGATION 

 
MDL No. 1596 

THIS DOCUMENT RELATES TO: 
ALL CASES 
 

  

 
NOTICE OF MOTION 

 
 PLEASE TAKE NOTICE that on this date the Plaintiff’s Steering Committee filed before 

the Honorable Jack B. Weinstein, United States Courthouse, 225 Cadman Plaza East, Brooklyn, 

New York 11201, for entry of an Order in the form submitted herewith, granting Motion for 

Order Preserving Confidentiality of Plaintiffs’ Settlement Agreements in the above-captioned 

action. 

 PLEASE TAKE FURTHER NOTICE that in support of this motion, the PSC shall rely 

upon this Notice of Motion, and Motion for Order Preserving Confidentiality of Plaintiffs’ 

Settlement Agreement and the Exhibits submitted herewith, as well as all papers Plaintiff has 

previously filed in these proceedings. 

 Dated: October 25, 2007. 

PLAINTIFFS’ STEERING COMMITTEE 
 
 

By:  Kenneth T. Fibich     
Kenneth T. Fibich 
Fibich, Hampton & Leebron, LLP 
1401 McKinney, Suite 1800 
Houston, TX 77010 
(713) 751-0025 
(713) 751-0030 FAX 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

  

IN RE: ZYPREXA 
PRODUCTS LIABILITY LITIGATION 

 
MDL No. 1596 

THIS DOCUMENT RELATES TO: 
ALL CASES 

 

  

 
 

MOTION FOR ORDER PRESERVING CONFIDENTIALITY  
OF PLAINTIFFS’ SETTLEMENT AGREEMENTS  

 

The Plaintiffs’ Steering Committee files this Motion for Order Preserving Confidentiality  of 

Plaintiffs’ Settlement Agreements as follows: 

I. INTRODUCTION 

 Certain individuals who  made claims against, and are now settling with,  Eli Lilly and 

Company (“Lilly”)  arising out of their ingestion of Zyprexa, have also made claims against 

AstraZeneca LP and AstraZeneca Pharmaceuticals LP (“AstraZeneca”) arising out of their ingestion 

of the atypical antipsychotic, Seroquel.  Seroquel claims are pending in the United States District 

Court for the Middle District of Florida, Orlando Division, in In Re: Seroquel Products Liability 

Litigation, MDL Docket No. 1769 (“Seroquel MDL”). On or about September 24, 2007 AstraZeneca 

filed Defendants’ Motion for an Order Authorizing AstraZeneca to Obtain from Eli Lilly & 

Company Documents from The Zyprexa MDL Relating to Seroquel Plaintiffs (the “Motion”), 

seeking an order from the Middle District of Florida requiring Lilly to produce to AstraZeneca 

essentially all documentation obtained by Lilly in this litigation relating to Plaintiffs who have also 
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made claims in the Seroquel MDL.1 In response to the Motion, on October 18, 2007 the Magistrate 

Judge of the Middle District of Florida, David A. Baker, signed an order which requires production, 

inter alia, of   “any submissions made by, or on behalf of, individuals who are plaintiffs in this MDL 

in support of their settlement claims in any settlement of their Zyprexa-related personal injury claims 

filed against Lilly in the Zyprexa MDL (excluding any specific dollar amounts included in such 

submissions).”2 Although this provision in Magistrate Baker’s order is ambiguous, it is potentially 

broad enough to require Lilly to turn over documents that are confidential and unrelated to any 

potential Seroquel claim. Plaintiffs seek an order from this Court prohibiting Lilly from producing 

documents or otherwise disclosing to AstraZeneca confidential settlement information exchanged 

between Lilly and Plaintiffs in the course of settling the Zyprexa litigation. Moreover, Plaintiffs seek 

an order protecting Plaintiffs from being required to disclose confidential Zyprexa settlement 

information, including confidential settlement amounts,  during the course of discovery in Seroquel 

litigation unless such disclosure is authorized by the specific order of this Court.  

II. JURISDICTION OF THE SETTLEMENT PROCESS 

 This Court, with the assistance of a Special Settlement Master, has overseen the entire 

settlement process between Lilly and Plaintiffs. Accordingly, Plaintiffs are of the opinion that this 

Court is the proper Court to determine (i) what constitutes confidential settlement 

documents/information and (ii) whether Lilly is authorized/required to produce such information 

exchanged in the Zyprexa litigation settlement process. Unfortunately, AstraZeneca has not has not 

seen fit to make application to this Court for an order, nor has it sought this Court’s counsel 

regarding the appropriate scope of production of settlement documents. An Order from this Court 

                                                           
1 A true and correct copy of AstraZeneca’s Motion is attached hereto as Exhibit “A”. 
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prohibiting the production of confidential settlement documents should be given deference by 

AstraZeneca and should compel AstraZeneca to come before this Court and seek a production order 

in the event AstraZeneca can show a legally justified and compelling need for the production of 

confidential settlement information.3  

III.  CONFIDENTIAL SETTLEMENT DOCUMENTS 

Magistrate Baker’s order requires Lilly to produce “any submissions made by … plaintiffs … 

in support of their settlement claims…” Again, this language is ambiguous and subject to varying 

interpretations. The ambiguity and broadness of the language potentially contemplates production of 

a number of confidential documents that have no bearing on Seroquel litigation. By way of example, 

and without limitation, the request arguably contemplates the production of documents relating to 

the non monetary terms or conditions of the settlement agreements between Lilly and Plaintiffs and 

Plaintiffs’ counsel; the evaluation processes and procedures utilized in conjunction with the 

determination and acceptance or rejection of settlement values and claims administration; and the 

history, background and/or the substance of the negotiations surrounding the settlement agreements. 

Such documents are not clearly relevant to Seroquel litigation. Disclosure of such documents would 

constitute an unwarranted invasion of the settlement process and of Plaintiffs privacy rights. In the 

Motion, AstraZeneca did not verbalize a justification for such an invasion, but merely recited that it 

was “entitled” to the documents.  The order signed by Magistrate Baker does not limit production so 

as to avoid such an invasion. An Order of this Court is required to protect Plaintiffs from 

AstraZeneca’s overreaching request.  

 

                                                                                                                                                                                           
2 A true and correct copy of Magistrate’s Baker’s order is attached hereto as Exhibit “B”. 
3 As Exhibit A reflects, no such showing was made in the Florida action. 
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IV.  CONFIDENTIAL SETTLEMENT AMOUNTS 

 AstraZeneca purports not to be seeking information regarding specific settlement amounts. 

However, on information and belief, AstraZeneca has asked Plaintiffs to disclose the amount of their 

settlements with Lilly in deposition, causing objection and controversy within the depositions. 

Additionally, AstraZeneca has initiated discussions on several occasions in the Seroquel MDL as to 

the issue of access to confidential settlements between Lilly and certain Zyprexa claimants. 

Moreover, the Order entered by Magistrate Baker states “The matter of disclosure of information 

related to settlement of Zyprexa-related claims is reserved for future consideration”. Consequently, it 

is reasonable to conclude that AstraZeneca intends to seek an order compelling the discovery of 

confidential settlement amounts. Accordingly, an order protecting disclosure of those amounts in 

addition to other confidential information is ripe for this Court’s consideration and necessary to 

preserve Plaintiffs’ legitimate interests in confidentiality.  If, under the law in the various 

jurisdictions implicated, AstraZeneca is entitled to an offset for the amount of a Plaintiff’s settlement 

with Lilly or otherwise entitled to know the amount of a Plaintiff’s settlement with Lilly, 

AstraZeneca can seek a modification of this Court’s order upon a showing of its legally justified 

entitlement to the information.  

V. CONCLUSION 

This Court has a vested interest in making determinations as to (i) what constitutes 

confidential settlement information between Lilly and Plaintiffs and (ii) whether AstraZeneca has a 

compelling need to require disclosure of information deemed confidential by Lilly and Plaintiffs in 

Zyprexa litigation. Plaintiffs request that this Court enter an Order protecting them from disclosure 

absent a determination by this Court that such a compelling need exists.  
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  WHEREFORE, Plaintiffs respectfully request that this Court enter an Order 

preserving the confidentiality of Plaintiffs’ settlement agreements and amounts, and grant Plaintiffs 

such other and further relief, in accordance with the foregoing, to which they may be entitled.  

   

Dated: October 25, 2007    
PLAINTIFFS’ STEERING COMMITTEE 

 
 

By:  Kenneth T. Fibich     
Kenneth T. Fibich 
Fibich, Hampton & Leebron, LLP 
1401 McKinney, Suite 1800 
Houston, TX 77010 
(713) 751-0025 
(713) 751-0030 FAX 

 
CERTIFICATE OF SERVICE 

 
This is to certify that a true and correct copy of the above and foregoing has been served on 

the following Defendant via certified mail, return receipt requested and via the court’s electronic 
filing system on this 25th day of October, 2007. 

 
 Nina Gussack, Esq. 
 Pepper Hamilton, LLP 
 3000 Two Logan Square 
 Eighteenth and Arch Streets 
 Philadelphia, PA 19103-2799 
 and 
 Samuel J. Abate, Jr. 
 Pepper Hamilton, LLP 
 420 Lexington Avenue 
 Suite 2320 
 New York, NY 10170-2399 
 (212) 808-2700 
 Counsel for Defendant, Eli Lilly and Company 
 
 
 
       Kenneth T. Fibich    
       Kenneth T. Fibich 

Case 1:04-md-01596-JBW-RLM     Document 1433      Filed 10/25/2007     Page 6 of 6



 
 
 
 
 
 
 
 

EXHIBIT “A” 

Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 1 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 2 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 3 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 4 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 5 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 6 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 7 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 8 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 9 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 10 of 11



Case 1:04-md-01596-JBW-RLM     Document 1433-2      Filed 10/25/2007     Page 11 of 11



 
 
 
 
 
 
 
 

EXHIBIT “B” 

Case 1:04-md-01596-JBW-RLM     Document 1433-3      Filed 10/25/2007     Page 1 of 3



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

IN RE: Seroquel Products Liability
Litigation.

Case No.  6:06-md-1769-Orl-22DAB
_____________________________________/

ORDER

This cause came on for consideration with oral argument on the following motions filed

herein:

MOTION: DEFENDANTS’ MOTION FOR AN ORDER
AUTHORIZING ASTRAZENECA TO OBTAIN FROM
ELI LILLY & COMPANY DOCUMENTS FROM THE
ZYPREXA MDL RELATING TO SEROQUEL
PLAINTIFFS (Doc. No. 492)

FILED: September 24, 2007
_______________________________________________________

THEREON it is ORDERED that the motion is GRANTED as set forth
herein.

1. AstraZeneca is entitled to obtain from Lilly and/or Lilly’s agents copies of (a) any

and all medical records, mental health records, employment records and educational records of

individuals who are plaintiffs in this MDL and who made claims of personal injury against Lilly in

In re Zyprexa Products Liability Litigation, No. 04-MD-1596 (E.D. N.Y.) (“Zyprexa MDL”),

relating to their ingestion of Zyprexa; (b) all other documents or discovery responses, including

Plaintiff Fact Sheets, that were produced or submitted to Lilly in the Zyprexa MDL by, or on behalf

of, individuals who are plaintiffs in this MDL and who made claims of personal injury against Lilly

relating to their ingestion of Zyprexa; and (c) any submissions made by, or on behalf of, individuals

who are plaintiffs in this MDL in support of their settlement claims in any settlement of their
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Zyprexa-related personal injury claims filed against Lilly in the Zyprexa MDL (excluding any

specific dollar amounts included in such submissions);

2. All plaintiffs in this MDL who also filed Zyprexa-related personal injury claims against Lilly

in the Zyprexa MDL shall be deemed to have authorized Lilly and/or its agents to provide to

AstraZeneca copies of any and all such documents and/or records; and

3. Before obtaining such documents and/or records, AstraZeneca shall furnish to Plaintiffs’

Lead Counsel the names of Seroquel plaintiffs whose documents and/or records AstraZeneca intends

to obtain from Lilly.

4. The matter of disclosure of information related to settlement of Zyprexa-related claims is

reserved for future consideration.

DONE and ORDERED in Orlando, Florida on October 18, 2007.

       David A. Baker          
   DAVID A. BAKER                    

UNITED STATES MAGISTRATE JUDGE
Copies furnished to:

Counsel of Record
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

  

IN RE: ZYPREXA 
PRODUCTS LIABILITY LITIGATION 

 
MDL No. 1596 

THIS DOCUMENT RELATES TO: 
ALL CASES 

 

  

 
ORDER PRESERVING CONFIDENTIALITY  

OF PLAINTIFFS’ SETTLEMENT AGREEMENTS  
 

This _____ day of October, 2007, upon consideration of the Plaintiffs’ Steering Committee’s 

Motion for Order Preserving Confidentiality of Plaintiffs’ Settlement Agreements, the Court having 

considered the Motion and argument of counsel, it is hereby ordered that: 

1.  Eli Lilly and Company (“Lilly”) shall not produce confidential settlement documents 

or otherwise disclose confidential settlement information exchanged between Lilly and any Zyprexa 

settling Plaintiff to any third party.  

2. The term “confidential information” shall be construed in the broadest sense to 

include any information exchanged between Lilly, Plaintiffs and Plaintiffs’ counsel during the 

course of settlement negotiation and implementation.  

3. Plaintiffs shall not disclose and shall not be compelled to disclose confidential 

settlement information, including settlement amounts, absent specific order of this Court.  

3. The Court invites any third party who has compelling need and/or legal justification 

to require the disclosure of confidential settlement information between Lilly and any Plaintiff to 

make application to this Court for an Order authorizing production/disclosure of same.   
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Dated:  October _____, 2007    ________________________________ 
       Jack B. Weinstein  
       United States District Judge 
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