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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JOHN MICHAEL VULPIS
Petitioner,

V. Case No.: 8:11-cv-2620-T-36EAJ

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.

ORDER
Petitioner, an inmate in the Flori@epartment of Corrections proceedm® se initiated
this action by filing a petition for writ of habeasrpus pursuant to 28 U.S.C. § 2254 (Dkt. 1).
Petitioner challenges his convictions for robbery and attempted robbery entered in 2006 in the

Thirteenth Judicial Circuit, Hillsborougbounty, Florida. gon review, the petitiomustbedenied.

PROCEDURAL HISTORY

The State of Florida charged Petitioner with coent of robbery and one count of attempted
robbery. On June 28, 2006, Petitioner entered opengigadty to both offenses. The state court
conducted sentencing hearings on July2ll)6, and October 20, 2006. On October 20, 2006,
Petitioner was sentenced to eights years’ ingpnsent, followed by seven years’ probation, on the
robbery charge. On the same date, he was sentenced to five years’ probation on the attempted
robbery charge. The terms of probation were to run consecutively.

The Second District Court of Appepér curiamaffirmed Petitioner’s convictions and

sentences on October 12, 200/ulpis v. State976 So.2d 1114 (Fla. 2d DCA 2007) (table).
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Petitioner filed a motion for postconviction reliefder Florida Rule of Criminal Procedure
3.850 on March 16, 2008. (Dkt. 7, Ex. 2A.) His motion was summarily denied in an order filed
June 2, 2008. (Dkt. 7, Ex. 2B.) The record refldubsyever, that prior to the entry of this order,
Petitioner had filed a motion for voluntary dismissghis Rule 3.850 motion. (Dkt. 7, Ex. 2D.)
Therefore, on July 1, 2008, the state court \etds order denying Petitioner’s Rule 3.850 motion
and permitted him to voluntarily withdraw the motigqikt. 7, Ex. 2E.) The Second District Court
of Appeal dismissed Petitioner’'s appeatlioé order denying his Rule 3.850 motion on July 28,
2008. (Dkt. 7, Ex. 2G.)

Petitioner next filed a petition for writ of habeas corpus in the Second District Court of
Appeal, which treated the pleading as a petitionrfeifective assistance of appellate counsel and
denied it on April 15, 2009. (Dkt. 7, Ex. 3BOn May 13, 2009, Petitioner filed another Rule 3.850
motion, as well as a supplement to the motiorkt.(ID, Ex. 4E, Vol. 1, Motion for Post-Conviction
Relief; Motion to Supplement Defendant’s PGsmnviction Motion.) The state court summarily
denied several of his claims and held an euidenhearing on the remaining claims. (Dkt. 7, Ex.
4E, Vol. 1, Order to Respond, in Part, DenyingPart, Motion for Postconviction Relief; Order
Denying, in Part, Motion for Postconviction Relgefd Supplement to Defendant’s Postconviction
Motion; Order Granting Evidentiary Hearing on Motion for Postconviction Relief.) After the
evidentiary hearing, the state court filedfit&l order denying relief on December 22, 2009. (Dkt.
7, Ex. 4E, Vol. 2, Final Order Denying Motion f@ostconviction Relief.) Petitioner filed a motion
for rehearing, which was denied in an ordedfFebruary 11, 2010. (DK, Ex. 4E, Order Denying
Motion to Reconsider Decision Rendered @rder Denying Motion for Postconviction

Relief/Motion for Rehearing.) The Second District Court of Appeakuriamaffirmed the denial
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of Petitioner’s Rule 3.850 motion on October 7, 20¥lpis v. State88 So0.3d 165 (Fla. 2d DCA
2011) (table). The mandate issued on November 17, 2011.

Petitioner filed his habeas petition on November 16, 2011. Respondent filed its response
(Dkt. 5) on January 13, 2012, and Petitioner filedmy (Dkt. 10) on February 1, 2012. Petitioner
also filed a motion for evidentiary heari(igkt. 14) on April 9, 2014 Respondent acknowledges

that this habeas petition is timely.

STANDARD OF REVIEW

AEDPA

This petitior is subjec to the provision: of the Antiterrorism and Effective Death Penalty
Act (“AEDPA") effective April 24, 1996 See Lindh v. Murphy, 521 U.S. 320, 326-27 (1997).
Habeas relief can only be granted if a petitiasen custody “in violation of the Constitution or
laws or treaties of the United States.” 28 G.§ 2254(a). Section 225Y(sets forth a highly
deferential standard for federal court review efate court’s findings of V@ and fact. It provides
that habeas relief may not be granted on a clajodazhted on the merits in state court unless such
determination:

(1) rewlted in a decision that was comyrato, or involved an unreasonable

applicatior of, clearly establishe Federe law, as determine by the Suprem Court

of the United States; or

(2) resulter in a decisior thal was basei on ar unreasonab determinatio of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1)-(2).
The Supreme Court has explained the deferential review of a state court’s findings:

Undeithe “contrary to” clause a federa habea courimay gran the writ if the state
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couri arrives al a conclusiol oppositcto that reache by this Cour on a questiot of

law or if the state court decide a cast differently thar this Court has on a set of

meterially indistinguishable facts. Under the “unreasonable application” clause, a

federal habeas court may grant the writ if the state court identifies the correct

governin¢lega principle from this Court’s decision but unreasonab applie¢that

principle to the facts of the prisoner’s case.

Williams v. Tayloy529 U.S. 362, 412-13 (2000).sfate court’s factual findings must also be given
deference. Specifically, a state court’s determinatiofaci “shallbe presumed to be correct,” and
the habeas petitioner “shall have the burdenhaftteng the presumption of correctness by clear and
convincing evidence.” 28 U.S.C. § 2254(e)@gnderson v. CampbeB53 F.3d 880, 890-91 (11th
Cir. 2003).

Exhaustion and Procedural Default

In order to pursue federal habeas reliefadesprisoner must exhaust every available state
court remedy for challenging his conviction. 28 U.S.2254(b)(1) “[T]he state prisoner must
give the state courts ar opportunity to act on his claims before he present those claims to a federal
couriin a habea petition.” O’Sullivan v. Boerckel 52€ U.S 838 84z (1999). A federal habeas
petitioner “shall not be deemed to have exhausted the remedies available in the courts of the State
... if he has the right under the law of the Stateaise, by any available procedure, the question
presented.” 28 U.S.C. § 2254(Byuitt v. Jones348 F.3d 1355, 1358 (11th Cir. 2003).

To exhaust state remedies, a petitioner must riiekstate court aware of both the legal and
factual bases for his claim. A petitioner must rlfaipresent” his federatlaim in state court.
Duncan v. Henry513 U.S. 364, 365 (199*To present a federal constitutional claim properly in
state court, ‘the petitioner must make the statet@ware that the claims asserted present federal

constitutional issues.Zeigler v. Crosby345 F.3d 1300, 1307 (11th Cir. 2003) (quotBrpwden

v. Singletary 135 F.3d 732, 735 (11th Cir. 1998)).
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“[T]he prohibitior agains raisin¢ nonexhauste claims in federa couri extend not only to
broac lega theorie: of relief, but alsc to the specific assertion of fact that might support relief.”
Kelley v. Sec’y for Dep’t of Co., 377 F.3c 1317 134< (11tr Cir. 2004) Exhaustion therefore
require: thai the petitione preser the state¢ courtwith the particula lega basi: for relief, aswell as
the facts supporting the clairSee Snowd, 135 F.3d at 735.

Thedoctrineof procedure defaul provide:thai“[i]f thepetitione hasfailedto exhaus state
remedies that are no longer available, that failure is a procedural default which will bar federal
habea relief, unles: either the cause and prejudice or the fundamental miscarriage of justice
exceptiol is established Smith v. Jone, 256 F.3d 1135, 1138 (11th Cir. 2001<ee also
O’Sullivan 526 U.S. at 848ailey v. Nagle172 F.3d 1299, 1302-03 (11th Cir. 1999).

Ineffective Assistance of Counsel

Claims of ineffective assistance of counast reviewed under the standard set forth in
Strickland v. Washingtod66 U.S. 668 (1984). To obtain relief un8¢nickland apetitioner must
show that counsel’s performance was deficient and that this deficiency prejudiced the petitioner.
Id. at 687. In order to show deient performance, a petitioner must demonstrate that “in light of
all the circumstances, the identified acts or orarssiof counsel] were ositle the wide range of
professionally competent assistanciel’at 690.To demonstrate prejudice, a petitioner must show
“a reasonable probability that, but for counsel’s ofggsional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to undermine
confidence in the outcomeld. at 694. When a case involves a pleae firejudice inquiry focuses
on whether there is a reasonable probability that, absent counsel’'s deficient performance, the

petitioner would have insisted on proceedimgrial rather than entering the pledill v. Lockhart
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474 U.S. 52, 58-59 (1985).

Counsel is presumed to have provided effective assisteéBiciekland 466 U.S. at 690.
Further, “a court deciding an actuzeffectiveness claim must judgee reasonableness of counsel’'s
challenged conduct on the facts of the particulag,cdswed as of the tienof counsel’s conduct.”
Id. If a reviewing court can di®se of a claim of ineffectivesaistance of counsel on one prong of
the Stricklandtest, the court need not consider the other pr&gs v. Singletaryl55 F.3d 1297,
1305 (11th Cir. 1998).

DISCUSSION

Ground One: “Ineffective Assistance of Counselfailure to Adequately Advise Petitioner of
the Consequences of Rejecting a Favorable Plea Offer.”

Petitioner entered open pleas of guilty in this case and was sentenced to eight years’
imprisonment, followed by a composite term of tveeyears’ probation. Petitioner asserts that the
State initially offered him a more favorable plea deal, but that his attorney provided ineffective
assistance when he advised Petitioner to rejecotteis Specifically, Petitioner claims that at his
April 26, 2006 arraignment, the State offered him a sentence of 16.8 months’ imprisonment in
exchange for pleading guilty as charged. Heréseat counsel advised him that it would instead
be in his best interest to pursue “some type of ‘rehabilitative program’ due to his long-term addiction
to cocaine” and that this could be accomplished through an open plea. (Dkt. 1,) Petitioner
contend that he was accepte to be ar in-hous¢ patien ai Phoeni: House which appear to be a
residential treatment center.

Based on this information, Petitioner statestdjected the State’s initial 16.8 month offer
and proceeded to enter an opezgpdf guilty at his next hearing. Petitioner contends that counsel

failed to advise him of the consequences of rejgdtie State’s initial offer. He contends that, had
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counsel offered adequate advice, there is a rebkopi@bability he woultlave accepted the State’s
initial offer.

Petitioner concedes that he did not raisedlaisn in his Rule 3.850 motion. He states that
because this information was “emaled at the evidentiary heagi’ held by the state court, he
brought the claim in his motionrfoehearing and his appeal oétktate court’s order denying his
Rule 3.850 motion. (Dkt. 1, p. 9.) @&hecord reflects that Petitioner did not raise this claim in his
Rule 3.850 motion. Furthermore, while he did not raise it as a separate claim in his motion for
rehearing, he did assert facts concerning therhi6r&h plea offer in arguing about the overall claim
of ineffective assistance of counsel presemepound two of his Rul8.850 motion. (See Dkt. 7,
Exhibit 4E, Vol. 2, Motion to Reconsider Dsmn Rendered in Order Denying Motion for Post
Conviction Relief/Motion for Rehegng, pp. 2, 3, 4,6, 9.) In his collateral appeal brief, Petitioner
partially supported his claim that counsel was ineffective with allegations that the consequences of
rejecting the initial plea were not discussed. (Dkt. 7, Ex. 4A, pp. 5, 6, 23.) To the extent this
argument was raised in his motion for rehearing or his collateral appellate brief, however, Petitioner
is not entitled to relief in federal habeas proceedings.

In Florida, petitioners must raise their collateral claims in a timely motion for postconviction
relief. While a motion for rehearing is permitted following the denial of a Rule 3.850 motion, a
motion for rehearing cannot be ugedaise new collateral claim&ee Jackson v. Sta#2 So.2d
1065 n.1 (Fla. 4th DCA 2000) (citinBeid v. State745 So.2d 363 (Fla. 4th DCA 1999)).
Accordingly, Petitioner’s failure to raise thisogind in his Rule 3.850 motion means that he did not
properly present this claim to the state cotAtstate prisoner seeking federal habeas relief cannot

raise a federal constitutional claim in federal court unless he first properly raised the issue in the
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state courts.’Judd v. Haley250 F.3d 1308, 1313 (11th Cir. 2001) (citivginwright v. Syke#33
U.S. 72, 87 (1977)). The claim raised in Ground One is therefore procedurally defaulted.

A procedurally defaulted ground may be reviewed on the merits if a petitioner can show that
either the cause and prejudice or manifest injustice exception afTo show cause for a
procedure default apetitione “musidemonstraithaisomeobjective factolexternatothe defense
impede(the effort to raise the claim properly in state court.” Wright v. Hoppel, 16€F.3c 695 703
(11tF Cir. 1999. See also Murray v. Carrie, 477 U.S. 478, 488 (1986). To show prejudice, a
petitione mus demonstrai not only thai the errors at his trial create: the possibility of prejudice
bui thai they workec to his actua anc subsantial disadvantage and infected the entire trial with
errors of constitutional dimensionUnited States v. Frai, 456 U.S. 152, 170 (1982).

Petitioner claims in his reply that he raiseid thsue in his motion for rehearing because the
information supporting it came out during the evidegttzearing. Specifically, he alleges that he
did not raise this issue in his Rule 3.850 motion because he did not think he could prove that the
previous plea offer was made, but that “to the petitioner’'s surprise, it was the attorneys who
open[ed] the door at the evidentiary hearing by confirming the State’s offer of the bottom-of-the
guidelines.” (Dkt. 10, p. 3.)To the extent this can be coreidd an argument that the cause and

prejudice exception should apply, however, Petitioner is not entitled to?relief.

!petitioner refers to the plea offer of 16.8 months as being at the “bottom of the guidelines” in this petition.
He apparently refers to his Criminal Punishment Code Scoresheet, which provided that the lowest permissible
sentence was 16.875 months, and the maximum permissible sentence was thirty years. (Dkt. 7, Ex. 1F, Criminal
Punishment Code Scoresheet.) It is noted that thé @odiparties agreed during the proceedings that the maximum
permissible sentence was in fact twenty years’ imprisonment.

%petitioner further alleges in his motion for evidentiary hearing that the cause and prejudice exception
applies because his attempts at the state court evidemdianyng to develop a factual basis for the claims presented
in Grounds One and Two of his habeas petition were unssicteue to the performance of collateral counsel and
the State.
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Petitioner has not shown that he could neeharought this claim in his Rule 3.850 motion,
in accordance with establishedatst procedures. He does not assert that he had no personal
knowledge of the initial plea offer. To the contrary, he claims in his habeas petition that he
considered this offer but that counsel erroneoadiyised him not to accept it. He states that after
conversations with counsel, he “then rejecteddtate’s favorable plea offer and entered a plea of
not guilty.” (Dkt. 1, p. 6.) Byis own account, therefore, Petitiok@ew of the initial plea offer.

He does not demonstrate why he could not hameeply raised this claim in his Rule 3.850 motion.
Therefore, he is unable to show cause fod#fault. Ground One provides no relief for Petitioner.
Ground Two: “Counselor Failed to Object to Prosecutorial Misconduct Where Prosecutor
Alleged that an Offer Had Never Been Made; Had Counselor Objected, There is a Likelihood
the Court Would Have Sentenced the Petitioner Differently.”

Petitioner contends that during his sentendiagring, the court asked the prosecutor on
three occasions if any type of offer had beemen@ Petitioner and that the prosecutor failed to
inform the court of the initial plea offer of 168nths’ imprisonment. Petitioner argues that his
attorney failed to object to this alleged misimhation and to inform the sentencing court of the
initial offer. He claims thathere is a reasonable probability that the outcome of the sentencing
proceedings would have been different absennsel’'s allegedly ineffective assistance.

Respondent contends that this claim was notpitesl to the state courts in Petitioner’'s Rule
3.850 motion, in his motion for rehearing, or in his collateral appeal, and that it is consequently
barred from review in federal habeas proceediRgtitioner asserts in his habeas petition that he
raised this ground in his motion for rehearing anctollateral appeal. (Dkt. 1, p. 12.) Similar to
his position as to Ground One, he appears taecohin his habeas petition that the claim was not

raised earlier because “[t]he &atoffer of the bottom of the guidelines was not confirmed until
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testimony was elicited from the evidentiary hegri (Dkt. 1, p. 12.) Buin his reply, Petitioner
also asserts that he raised this issue in his 8850 motion to the extent that the facts supporting
the argument “were developed” in ground two afRule 3.850 motion. Therefore, he argues, the
state courts had an opportunity to review this claim and it is exhausted.

The record reflects that ground two of Petigr's Rule 3.850 motion raised the following
argument: “When applying the Strickland teite Defendant’s guilty plea was infected by
counselor’s performance due to misunderstaggersuasion, lack of communication, coercion and
misrepresentation which also included a prom@gcerning the length of sentence.” (Dkt. 7, EX.
4E, Vol. 1, Motion for Postconvian Relief, p. 7.) Now, in higeply, Petitioner points to specific
portions of his Rule 3.850 motion to support his cltiat he presented to the state court the issue
presented in Ground Two of his habeas petition.

However, the record reflects that Petitioner ot raise the claim presented in Ground Two
of his habeas petition in his Rule 3.850 motitmthe portion of his Rule 3.850 motion referred to
in his federal habeas reply, Petitioner argued about the alleged promise from his attorney that he
would be sentenced to treatment at Phoenix eloust about the 16.8 month offer from the State
that he addresses in his habeas petition. (Oktp. 7; Dkt. 7, Ex. 4BEvol. 1, Motion for Post-
Conviction Relief, p. 10.)This conclusiol is supporte by a review of the transcript citations
Petitione listec in this pari of his Rule 3.85( motion? Those portions of the record all concerned
Petitioner’s contention that he believed he would receive a sentence of drug treatment and probation.

Moreover, Petitioner did not expressly argukigRule 3.850 motion, as he does here, that counsel

3Specifically, Petitioner refers to the following portiasfahe transcript of the October 20, 2006 sentencing
hearing: page 12, lines 1-4; page 15, lines 8-14; andadmes 3-16. (See Dkt. 7, Ex. 4E, Vol. 1, Motion for
Postconviction Relief, p. 10.)
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was ineffective for failing to object to “prosectitd misconduct” in that the prosecutor failed to
inform the judge of a previous offer by the State.

Therefore, Petitioner did not raise the olanow presented in Ground Two of his habeas
petition in his Rule 3.850 motidn Accordingly, this federal habeas claim has not been properly
presented to the state court and is thereforegoiurally defaulted. To the extent that Petitioner’s
claim that this information was not confirmed ufttié evidentiary hearing can be considered as an
argument that the cause and prejudice exception applieis procedurally defaulted claim, he is
not entitled to relief. Petitioner was present at the sentencing hearing where, he claims, the
prosecutor failed to inform the trial court of theyious offers. He has nexplained why he could
not have properly raised this claim in his Rule 3.850 motion, in accordance with established
collateral procedures. He has not, therefdreys cause for the default. Accordingly, Petitioner
is not entitled to a review of&merits of the claim he nowisas. Ground Two warrants no relief.
Ground Three: “Ineffective Assistance of Counsl; Misadvising Petitioner to Plead Guilty
Without An Agreement Where Pleawas Induced on Counselor’s Misinformation of the Law
and A Promise Concerning the Length of Sentence.”

Petitioner argues that counsel providedffexive assistance during plea proceedings.
Petitioner entered his pleas on June 28, 2006. Hgeallat, at the start of court proceedings on
that date, his attorney informed him that the jutihge day would be more likely than the “original
judge” to impose drug treatment and that, biegng an open plea, Petitioner could reasonably
expect to be placed in a drug treatment facili(Dkt. 1, p. 13.) Petitioner contends that Judge

Foster was the judge assigned to hear his case, but that Judge Barbas was filling in that day.

“The record supports Respondent’s contention that étetitidid not raise this allegation in his motion for
rehearing following the denial of his Rule 3.850 motion, drigncollateral appeal brief. (See Dkt. 7, Ex. 4E Vol. 2,
Motion to Reconsider Decision Rendered in Order Demlotion for Postconviction Relief/Motion for Rehearing;
Dkt. 7, Ex. 4A.)
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Petitioner further contends that his initial attorney, Assistant Public Defender David Hall,
informed him that he only needed to sign a plea acknowledgment form and enter an open plea to
obtain a sentence of treatment and probation. &titicontends, however, that another attorney,
Assistant Public Defender Christopher Watson, bagaisting with his case during a recess in the
court proceedings on June 28, 2006. Petitioner adbaitt after his discussion with Mr. Hall about
entering an open plea and obtainiregatment, Mr. Watson informed Petitioner for the first time that
the State was seeking a ten-year sentencttioRer contends that when Mr. Watson brought up
the possibility of a negotiated split sentence, Ret#r indicated his belief to Mr. Watson that he
already had an agreement with Mr. Hall for drug treatment.

Petitioner argues that, at this point, his attgminformed him that he could “reasonably
expect” to enter a treatment facility and also inedtly told him that he would not be sentenced to
a term of more than twentye percent above the bottom of the guidelines in accordance with
Florida sentencing statutes. (Dkt. 1, p. 14.) Thus, Petitioner asserts, he believed he could not be
sentenced to more than twenty-two months’ isgotment. Petitioner contends that it was upon this
erroneous advice that he entered into an open plea. Petitioner also appears to argue that his
confusion due to this incorrect information veggparent at the Octob20, 2006 sentencing hearing,
when he expressed his belief that a guidelines sentence could not exceed twenty-two months.

Petitioner raised a portion of this claimground two of his Rule 3.850 motion, in which he
argued that counsel’s performance, includingcoer, misrepresentation, and a promise concerning
the length of his sentence “infected” his guiltlea. (Dkt. 7, Ex. 4E, Vol. 1, Motion for
Postconviction Relief, p. 7.) Petitioner also raigad of this claim iground four of his Rule 3.850

motion, in which he argued that counsel was e@fte for misapplying a sentencing statute. The
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state court conducted an evidentiary hearing on these claims.

At the evidentiary hearing, Mr. Hall testifi¢kat Petitioner made a plea offer for one year
and one day; after this offer was rejectediitP@er made clear thabe was interested in
rehabilitation. (Dkt. 4E, Vol. 1, Transcript biovember 3, 2009 Evidentiary Hearing, p. 26.) He
testified that “the efforts were directed towards mitigation and Phoenix Housk)” Mr. Hall
testified that, because Petitioner was focuse@ogiving treatment, “our only option” was to enter
an open plea to try and obtain such a senteride.pp. 26, 27.)

Mr. Hall testified that he would not hay@omised Petitioner thdte could have been
sentenced to Phoenix House, and that he “woulstatd that the State would never agree to that.”
(Id., p. 27.) Therefore, Mr. Hall testified, “the gnay that he could receive treatment would be
by taking his chances with the Court” and “being able to argue that he should go to the Phoenix
House for treatment.”ld., p. 27.) Mr. Hall testified that liid not recall informing Petitioner that
the worst sentence he could receive would betiwevo months’ imprisonment, and that he was
“not aware of a law tohat effect.” [d., p. 28.) Rather, he testified that he “would’ve said that if
he chose to plead open and argue for Phoeauskl and rehabilitation, that he would run the risk
that the Court could sentence him on the othedha anywhere from the bottom of the guidelines
to the maximum on each chargeltl.( p. 28.) Mr. Hall testified thdte did not promise Petitioner
any particular sentenceld(, p. 29.)

Mr. Watson testified at the evidentiary hearing that he and Petitioner discussed entering a
plea. (d., pp. 30-31.) He further testified that, in Hiscussions with the Assistant State Attorney,
he became aware that the State was considamegding the information to charge Petitioner with

armed robbery.1d., p. 31.) Mr. Watson testified that he informed Petitioner of this development.
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(Id.) Mr. Watson further testified that he informed Petitioner that, in his experience with the
sentencing court, defendants often received sentences involving prison time followed by drug
treatment and probationid() Mr. Watson testified that on thetd@etitioner entered his plea, there
was no offer from the Stateld(, pp. 32, 33.)

Furthermore, he testified, at that time, that&tvas “suggesting that if it went further, they
would upgrade the charge. And they were sugggstiat if he entered a plea, they were going to
be asking for ten years in prisonld( p. 33.) Mr. Watson testifieddhhe never told Petitioner that
the worst sentence that could be imposed wagyafare percent above the bottom of the guidelines
and that “until | read his motion; I've never eviegard a theory espoused for that sort of thing.
That's not part of our sentencing lexicon. Htst something that we would discuss with somebody.”
(Id., p. 34.) Mr. Watson testified that if the ofpahad been amended to armed robbery, Petitioner
would have faced life imprisonmetd that he discussed with Petitioner that entering a plea would
“freeze the charge and the Govermineould not be able to fila superseding information.’ld(,

p. 35.)

Petitioner testified that, in his discussions with Mr. Hall, he was “promised that if | entered
into a guilty plea by signing these forms here amaging out before Judge Barbas, that | in fact
would receive the Phoenix House with possibly some probatiod. p( 7.) He further testified
that it was his understanding withgattorney that he “was e&hgoing to get the Phoenix House,
or worst case scenario, 22 months prison with this other information that they threw at me that the
State can’t sentence you by more than 25 péatsve the bottom of your guidelinesld.( p. 9.)
Petitioner testified that Mr. Hall made him awafea plea offer for sixteen months, but that he

wanted to pursue treatmentd.( p. 10.) Petitioner testified that tveuld not have entered his plea
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had he known that he would natfact receive a sentence consisting of treatment and probation.
(Id., p. 15.) Petitioner acknowledged that both Judge Foster and Judge Barbas informed him that
he was entering an open plea and there would be no guaranteed sentence, and testified that he
decided to enter the plea based on counsel'saddancerning what sentence he could expect to
receive. [d.)

Petitioner further testified that he waived hight to be sentenced by Judge Barbiask, ({p.
11, 12.) Petitioner acknowledged in his testimony that the court gave him several opportunities to
withdraw his plea. I€., pp. 18, 19.) He reiterated in his testimony that he rejected Mr. Watson’s
discussions about attempting to negotiate a spfitence because his conversations with Mr. Hall
led him to assume that he would be sentenced to Phoenix Hodisgp(16, 17.)

As to his claim that counsel was ineffectisemisapplying the sentencing statute, Petitioner
testified that, after the court recess, he spakie woth Mr. Hall and Mr. Watson and that they told
him not to worry about the ten-year sentence sought by the State “because they cannot, like
statutorily, sentence you by more than 25 pdrabove the bottom of the guidelinesid.(p. 20.)
Petitioner testified that “we figured that outle like around 22 months. And then with that
information, | was assured that the worst that | was going to have to do was 22 months pdgon.” (

Petitioner acknowledged in his testimony that both judges informed him he could be
sentenced to up to twenty yeargprison, and that he understood that the sentence would be at the
court’s discretion because he entered an open dieapip. 18, 22-23.) But he also testified that
his understanding of these statements was “corrupted” by counsel’s inaccurate advice about the
sentence he could receivdd.( p. 20.)

The state court denied Petitioner’s claims after the evidentiary hearing:
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The Court finds the testimonies of Mr. Hall and Mr. Watson to be credible

and finds that each attorney providedeetive assistance of counsel. As to the

allegations raised in ground two, the Cdumds that Defendant was made aware that

the State was seeking a sentence of ten years’ FSP, and that Defendant was aware

Judge Barbas would accept his plea onlypdfendant waived his right to be

sentenced by Judge Barbas. The Court finds that there was not an offer from the

State on the date Defendant entered hisantelahat Defendant’s attorneys kept him

apprised of events as they happened. Moreover, upon further review of the record,

the Court finds that the record demongsahat Defendant was given an opportunity

to withdraw his plea but he instead asked to be sentenced within the guidelines.

Accordingly, Defendant is not entitled to any relief on ground two.

As to the allegations raised in ground four, the Court finds that neither

attorney advised Defendant the court doaly impose a total sentence of twenty-

five percent above the bottom of the dplines. Accordingly, Defendant is not

entitled to any relief on ground four.
(Dkt. 7, Ex. 4E, Vol. 2, Final Order Demg Motion for Postconviction Relief, pp. 5-6.)

The state court found the testimony ofifk@ner’s attorneys to be crediblinfederahabeas
proceeding: deferenc is giver to a trial court’s credibility determination: anc sucl findings may
be disturbeconly if they are unreasonab in light of the evidence See Gorev. Sec’y for Dep'’t of
Corr., 492 F.3c¢ 1273 130C (11t Cir. 2007). The record, inatling Petitioner’s testimony at the
evidentiary hearing, supports the state court’s findings that Petitioner was aware that the State
sought a ten-year sentence, and that no sentencing agreement was in place at the time Petitioner
entered his plea. Moreover, credible testimberjore the court indicatl that counsel did not
promise Petitioner that he would receive anytipalar sentence and did not advise Petitioner that
he could not be sentenced in excess of twenty-two months’ imprisonment. Rather, counsel
discussed with Petitioner that the only way to present argument to the court that he should be
sentenced to treatment and probation was to enter an open plea. Additionally, the record does not

indicate that counsel misinformed Petitioner about the maximum sentence he faced under the

guidelines.
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Therefore, the record supports the statettoaonclusion that Petitioner did not enter his
plea based upon misinformation or inadequatecadivom counsel concerning his sentence. The
record reflects that Petitioner’s guilty plea vika®wingly and voluntarily entered. Additionally,
Petitioner has not shown how counsel can be de@meédctive for the reasons asserted in Ground
Three® Petitioner has not shown that the state tt®€inding was contrary to or an unreasonable
application of clearly established federal lawanmunreasonable determination of the facts in light
of the evidence presented. Consequently, he is not entitled to relief on Ground Three.
Ground Four: “Trial Counsel’s Performance Was Rendered Ineffective When He Failed to
Object to the Sentence Imposed Where Senteng Court Imposed a Maximum Sentence After
Declaring in Open Court A Much Lesser Sentence: ‘Rehab and Probation.™

Petitioner claims that counsel was ineffecfioefailing to object to the sentence imposed
on the basis that it differed from the court’s previggsated intentions concerning his sentence and
was therefore vindictive. Specifically, Petitiormesserts that on July 12, 2006, the court stated that
it would impose a sentence of “edhand some probation.” (DHt, p. 18.) However, on October
20, 2006, he was sentenced to eight years’ impnent followed by an aggregate term of twelve
years’ probation. Petitioner also contends thatthurt’'s statement after imposing his sentence that
“That’s a guidelines sentence” indicates “retaliatogtivation for vindictiveness.” (Dkt. 1, p. 20.)

Petitioner asserts that if his attorney had okjdb the sentence aneminded the court of its

previous statements, there is a reasonable probability the outcome of the proceedings would have

® Further, even assuming that counsel inaccurately advised Petitioner about the sentence likely to be
imposed, an inaccurate prediction about sentencing igematrally sufficient to sustain a claim of ineffective
assistance of counsefee United States v. HimjdB9 Fed. App’x 227, 228-29 (11th Cir. 2005) (“[A] defendant’s
reliance on an attorney’s mistaken impression abouettgth of his sentence is insufficient to render a plea
involuntary as long as the court informed tiefendant of his maximum possible sentencélfiited States v. Pease
240 F.3d 938, 940-41 (11th Cir. 2001) (rejecting argument fgndant sentenced as career offender that his plea
was not knowing and voluntary because he had reliedwmsel’s prediction that his potential sentence under the
plea agreement would be anywhere from five to tensyelen, in fact, he faced a ten-year minimum mandatory
sentence).
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been different and he wouldyebeen sentenced to rehabilitation and probation in accordance with
the court’s initial statements.

Petitione raise( substantiall the sam¢ claim in ground six of his Rule 3.850 motion, in
which he argue(thai counse was ineffective for failing to objec to a vindictive sentence The state
court summarily denied this claim. The court started its analysis by determining that the sentence
imposed was not vindictive under Florida law, anghinan to find that counsel was not ineffective
for failing to object to the sentence imposed:

[T]he Court does not find that Defendangsntence was vindictive. “If a court
inserts itself into plea negotiations, and ifiarsher than offered sentence is meted
out after the rejection of the bargain, a determination must be made regarding
whether there is a reasonable likelihood that the harsher sentence was vindictive.”
See Evans v. Stat®79 So.2d 383, 385 (Fla. 5th DCA 2008). In determining
whether a sentence is vindictive, the factorsonsider are: ‘i) whether the trial
judge initiated the plea discussions in violatiorStdte v. Warner762 So.2d 507
(Fla.2000); (2) whether the trial judgerdbhgh comments on the record, appears to
have departed from the role of impalrtebiter by urging acceptance of a plea, or by
implying that the sentence hinged on future procedural choices; (3) the disparity
between the plea offer and the sentence ieghcand (4) the lack of any facts on the
record that explain the reasfam the increased sentenc&bnfessore v. Stat2009
WL 1636283 *1 (Fla. 5th DCA June 12, 2009) (citMdlson v. State845 So. 2d
142, 156 (Fla. 2003)).

But here, the judge never initiated plhesgotiations. Defendant entered open
guilty pleas on June 28, 2006. The commeatsplained of by Defendant occurred
at theJuly 12, 2006 sentencing hearing. Thus, any comments made by the trial
judge on July 12, 2006, could not have been part of the plea negotiations and the
sentence cannot be considered vindicteeduse Defendant had already entered his
guilty pleas. Thus, the Court does not find counsel’s actions ineffective for failing
to object to the imposed sentence.

(Dkt. 7, Ex. 4E, Vol. 1, Order Granting MotionSupplement Defendant’s Postconviction Motion;
And Order Denying, in Part, Motion for Postconviction Relief and Supplement to Defendant’s
Postconviction Motion, pp. 2-3) (court’s record citations omitted).

The record reflects that Petitioner enteresddpen pleas of guilty on June 28, 2006. At the
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July 12, 2006 sentencing hearing, Petitioner argae@ sentence that would resolve his drug
dependency issues and presented his own testimong|las testimony from his mother and sister.
(Dkt. 7, Ex. 1F, Transcript of July 12, 20Baring, pp. 11-13, 18-27, 28-30.) The victims were
not present. Atthe conclusion of the hearingcthat stated, “I will do something that will balance
the sentence. Rehab and some probation is what I’'m going toldq.p.(30.) The proceedings
were continued. At the next and final hegtion October 20, 2006, one of the victims testified.
The State indicated its requést a ten-year prison sentenanc defens counse agair argue«for
asentencincludingtreatmen .(Dkt. 7, Ex. F1, Transcrif October 20, 2006 Hearing, pp. 10-11,
18.)

The record supports the state court’s conolushat, after Petitioner entered his open pleas,
any subsequent comments concerning his sentence could not be considered to be part of any plea
negotiations or to have influenced Petitionerxidion to enter his pleas reliance on such a
sentence. The record further supports the st@tet’'s conclusion that the sentence ultimately
imposed was not a vindictive one. Accordinglye #tate court determined that counsel could not
be deemed ineffective for failing to raise a meritless objection to the sentence.

To the extent that Petitioner’'s argument also encompasses the claim that counsel should have
objected simply on the grounds that the senténpesed was harsher than the potential sentence
the judge indicated earlier, he has not demonstrated any entitlement to relief. As noted, Petitioner
entered open pleas and no particular sentence wesgead. Any subsequent indication of alesser
sentence made by the court was not a plea agreement for which counsel would have any basis to
object. Petitioner has not shown hoaunsel can be deemed ineffective for failing to object under

these circumstances. Accordingly, Petitioner hasshown that the state court’s finding was
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contrary to or an unreasonable application of tJesstablished federal law. Ground Four provides
no relief.

Ground Five: “Trial Court Erred By Not Appoin ting ‘Conflict-Free’ Counsel When That Need
Became Apparent.”

Petitioner argues that during the sentencinggedings, defense counsel indicated a possible
need for a conflict-free attorney. Petitioner codiethat conflict-free counsel was needed and that
the sentencing court failed to conduct a propguiry and erred when it did not appoint him
conflict-free counsel. Petitioner asserts that “[fJkeial of the constitutional right to assistance of
counsel can never be treated as harmless error” and that “the record demonstrates a clear violation
of due process constituting fundamental error.” (Dkt. 1, p. 27.)

Petitioner raised this claim on direct appd@lkt. 7, Ex. 1A, pp. 9-20.Respondent asserts
that this claim is procedurally barred because Petitioner failed to raise a federal constitutional
guestion when he presented thigim to the state court. Ims reply, Petitioner asserts that he
demonstrated in his state court filings that he had an adversarial relationship with counsel. In
addressing the matter of conflict-free counsel, he states that “this violation of due process and
constitutional errois on the face of the record.” (Dkt. 10, p. 15.) Héherefore contends that he
has set forth portions of the record that supfpig claim and that he has “presented ample
opportunity to the State Courts to apply contngjliegal principles to the facts bearing upon his
constitutional claim.” (Dkt. 10, p. 16.)

A review of the direct appeatcord reflects that Petitiondid not raise his constitutional
claim to the state court. Petitioner argued ordiappeal that the sentencing court should have
appointed conflict-free counsel because Petitioner’s plea was entered based upon a misunderstanding

and was thus involuntary, and furtl®ntended that counsel failed to hold the State to its assertions
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that it would only seek ten years’ imprisonment. (Dkt. 7, Ex. 1A, pp. 9-20.) Petitioner relied on
state law to support his claim that the sentencing court should have appointed substitute counsel.
(Id.) Further, in presenting his argument, Petitratid not expressly statbat he was alleging a
federal constitutional violation. Id.) Accordingly, he cannot be said to have fairly presented the
constitutional dimension of his claim to the state co8ee Duncanb13 U.S. at 366. Therefore,
his claim is procedurally defaultédPetitioner does not argue omaienstrate that either the cause
and prejudice or fundamental miscarriage ofigestexception applies to excuse his default.
Consequently, Petitioner has not shown that he is entitled to relief on Ground Five.

Any of Petitioner’s allegations not specifically addressed herein have been found to be
without merit.

Accordingly it is ORDERED AND ADJUDGED thai Petitioner’s Petitior for Writ of
Habea Corpus (Dkt. 1) is DENIED. It is further ORDERED that Petitioners Motion for
EvidentiaryHearin¢ (Dkt. 14)is DENIED asmoot The Clerk is directed to enter judgment against
Petitioner and close this case.
Certificate of Appealability

It is furtherORDERED that Petitioner is nagntitled to a certifica of appealability. A
petitioner does not have absolute entitlement to appeal a district court’s denial of his habeas petition.

28 U.S.C. § 2253(c)(1). A district court miisst issue a certificate of appealability (COAH.

%The record supports Respondent’s position that $kisei is also procedurally barred in federal habeas
proceedings because, as addresséukibtate’s answer brief on direct appeal, it was not preserved for appellate
review in that counsel failed to object when the couttrdit appoint a conflict-free attorney after defense counsel
raised this issue during sentenciree Harrell v. State894 So.2d 935, 940 (Fla. 2005) (explaining that to preserve
an issue for appeal, a party must “make a timely, cqmeameous objection,” as well as “state a legal ground for
that objection”).
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“A [COA] may issue ... only if the applicant has deaa substantial shomg of the denial of a
constitutional right.”Id. at § 2253(c)(2). To make such a showing, Petitioner “must demonstrate
that reasonable jurists wouldnfl the district court's assessment of the constitutional claims
debatable or wrong;Tennard v. Dretkeb42 U.S. 274, 282 (2004) (quotiStack v. McDaniglb29

U.S. 473, 484 (2000)), or that “the issues presented were ‘adequate to deserve encouragement to
proceed further.”Miller-El v. Cockrell 537 U.S. 322, 335-36 (2003) (quotiBgrefoot v. Estelle

463 U.S. 880, 893 n. 4 (1983)). Petitioner has natenthis showing. Because Petitioner is not
entitled to a certificate of appealability, he is not entitled to appdatma pauperis

DONE AND ORDERED in Tampa, Florida, on August 28, 2014.

Charlene Edwards Honeywell l

United States District Judge

SA:mcl

Copy furnished to:
Pro sePlaintiff
Counsel of Record
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