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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JONATHAN MARK MILLER,
Petitioner,
V. Case No. 8:12-CV-537-T-36AEP

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.

ORDER
Petitioner, an inmate in the Flori@epartment of Corrections proceedim® se initiated
this action by filing a petition for writ of haas corpus under 28 U.S.C. § 2254 (Dkt. 1). He
challenges his conviction for written threatkidi or do bodily injury, entered in 2007 in the

Thirteenth Judicial Circuit, Hsborough County, Florida. Upon re@w, the petition must be denied.

PROCEDURAL HISTORY
Petitioner entered a negotiated plea of guiltyrte count of written threat to kill or do bodily
injury. (Dkt. 15, Ex. 1, Vol. |, at pp. 40-43.) ks sentenced to fourteen years’ imprisonment.
(Id., at p. 49.) Petitioner appealed his coneictand sentence. The state appellate gaurturiam
affirmed his judgment and sentence. (Dkt. 2&,6) Petitioner filed a motion for postconviction

relief under Florida Rule of Criminal Prabére 3.850, followed by an amended motion. (Dkt. 15,
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Exs. 20, 22 at pp. 119-29.) The state court granted an evidentiary hearing on some of his claims,
and summarily denied his other claims. (0O&, Ex. 21.) Following the evidentiary hearing, the
state court entered its final order denying Petitig@stconviction motion(Dkt. 15, Ex. 24.) The

state appellate couper curiamaffirmed the order of denial. (Dkt. 15, Ex. 29.) In the response
(Dkt. 13), Respondent agrees that Petitioner’s fétlalzeas petition is timely filed. Petitioner filed

a reply (Dkt. 17) to the response.

STANDARD OF REVIEW

Standard of Review for Petitions Subject to AEDPA

This petitior is subjec to the provision: of the Antiterrorism and Effective Death Penalty
Act (“AEDPA"), effective April 24,1996 See Lindh v. Murphy, 521 U.S. 320, 326-27 (1997).
Habea relief car only be granted if a petither is in custody “in violation of the Constitution or
laws or treatie: of the Unitec States. 28 U.S.C. § 2254(a). Semti 2254(d) sets forth a highly
deferentic standar for federa courireview of a stat¢ court’s findings of law anc fact. It provides
that habea relief may not be grantecon a claim adjudicate onthe merits in state couriunles: such
determination:

(1) rewlted in a decision that was comyrato, or involved an unreasonable

applicatior of, clearly establishe Federe law, as determine by the Suprem Court

of the United States; or

(2) resulter in a decisior thal was basei on ar unreasonab determinatio of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1)-(2).
The Supreme Court has explained this deferential standard:

Undeithe “contrary to” clause a federa habea courimay gran the writ if the state
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couri arrives al a conclusiol oppositcto that reache by this Cour on a questiot of

law or if the state court decide a cast differently thar this Court has on a set of

meterially indistinguishable facts. Under the “unreasonable application” clause, a

federal habeas court may grant the writ if the state court identifies the correct

governin¢lega principle from this Court’s decision but unreasonab applie¢that

principle to the facts of the prisoner’s case.

Williamsv. Taylor, 52€U.S 362 412-1:(2000) Additionally, “the focus.. is on whether the state
court’sapplicatior of clearly establishe federalaw is objectivelyunreasonab ... ar unreasonable
applicatior is differenifromar incorrec one.” Bell v.Cone, 535 U.S, 685 694 (2002) See Brown

v. Heac, 27z F.3c 1308 131: (11tr Cir. 2001 (“It is the objective reasonableness, not the
correctnes per sg, of the state court decision that [the federal court is] to decide.”). The phrase
“clearly established Federal la@hcompasses only the holdings of the United States Supreme Court
“as of the time of the relevant state court decisicWilliams, 529 U.S. at 412.

The purpose of federal review is not to re-try case “The [AEDPA] modified a federal
habea court’s role in reviewing state prisone application in order to prevent federal habeas
‘retrials’ ancto ensurithaistate-couiconviction: are giver effecitothe exten possiblcunde law.”

Bell, 535 U.S. al693 In other words, “AEDPA prevents defendants—and federal courts—from using
federahabea'corpu:review as a vehicle to second-gue: the reasonabl decision of stat¢ courts.”
Renico v. Le, 130 S.Ct. 1855, 1866 (2010).

A state court’s factua findings mus alsc be given deference, and a petitioner bears the
burder of overcomin( a state court’s factua determinatio by cleal anc convincing evidence.
Specifically a state court’s determination of faci “shall be presume to be correct,” anc the habeas

petitione “shallhavethe burderof rebuttin¢the presumpion of correctness by clear and convincing

evidence. 28 U.S.C. § 2254(e)(1Henderso v.Campbel, 355 F.3c¢ 880 890-91(11tt Cir. 2003).
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Exhaustion of State Remedies and Procedural Default

Before a districi couri car gran habea relief to a state prisone unde 8§ 2254 the petitioner
mus exhaus all state court remedie thai are availabl¢ for challengin( his conviction either on
direciappee or in a state postconvictiormotion See 8 2254(b)(1)(A) O’Sullivar v. Boercke, 526
U.S. 838 842 (1999) (“[T]he state prisoner must give the state courts an opportunity tc hist on
claims beforehe presentthoseclaimsto afederacourtin ahabeapetition.”). Seealsc Henderso,
352F.3cal891(“A stateprisone seekin(federa habearelief canno raise a federa constitutional
claim in federa court unles: he first properly raisec the issue¢ in the state courts.”) (citations
omitted) A state prisoner “must give the stateurts one full opportunity to resolve any
constitutione issue by invoking one completcrounc of the Stete’s established appellate review
process includinc review by the state’s court of last resort, even if review in that court is
discretionary. Pruitt v.Jone;, 34€ F.3c 1355 1358-5¢ (11tt Cir. 2003’ (quotin¢ O’Sullivar, 526
U.S. at 845).

Toexhaus aclaim, a petitione mus make the state courtaware of bott the lega anc factual
bases for his claimSee Snowde v. Singletan, 135 F.3c 732 73£ (11tF Cir. 1998 (“Exhaustion
of state remedies requires that the state prisoaielypresen|t] federal claims to the state courts
in orde! to give the Stat¢ the opportunity to pas: on anc correc allegec violations of its prisoners’
federarights.”) (quotinc Duncar v.Henry, 512U.S 364 36£(1995)) A federal habeas petitioner
“shall not be deeme to have exhauste the remedie availablein the courts of the Statce ... if he has
the right unde the law of the State to raise by any avalable procedure, the question presented.”
Pruitt, 348 F.3d at 1358. The prohibition against raising an unexhausted claim in federal court

extend to botl the broac legal theory of relief and the specific factual contention that supports
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relief. Kelley v. Sec’y, Dep’t of Cc., 377 F.3d 1317, 1344 (11th Cir. 2004).

Therequiremer of exhaustin stat¢remedie as a prerequisit to federa review is satisfied
if the petitione “fairly presents his claimin eactappropriat statecourtancalertsthai courttothe
federanatureof theclaim. 28 U.S.C. § 2254(b)(1Picardv.Connol, 404U.S 270 275-7¢(1971).

A petitione may raise a federa claim in state court “by citing inanjunction with the claim the
federalsourceof law onwhich herelies or a castdeciding suct claimonfedera grounds or simply
by labeling the claim ‘federal.’Baldwin v. Rees, 541 U.S. 27, 32 (2004).

Thedoctrineof procedure defaul provide:thai “[i]f the petitione hasfailedto exhaus state
remedie that are nc longel available thai failure is a procedural ¢eult which will bar federal
habea relief, unless either the cause and prejudiceher fundamental miscarriage of justice
exceptiolis established Smithv.Jone;, 25€F.3c¢1135 113¢(11tF Cir. 2001) To establish cause
for a procedure default a petitione “musi demonstral tha: some objective factol externd to the
defens impede(the effort to raise the claim properly in state court.” Wright v. Hoppel, 16€ F. 3d
695, 703 (11th Cir. 1999)See also Murray v. Carri, 477 U.S. 478 (1986). To show prejudice,
a petitione mus demonstrai not only thai the errors at his trial create: the possibility of prejudice
buithaitheyworkecto hisactua anc substantie disadvantac ancinfectecthe entire trial with error
of constitutione dimensions Unitec State v. Frady, 45€ U.S. 152 (1982). The petitioner must
show al leas a reasonabl probability of a different outcome. Henderso, 35 F.3c al 892;
Crawford v. Hea, 311 F.3d 1288, 1327-28 (11th Cir. 2002).

Alternatively, a petitioner may obtain federal habeas review of a procedurally defaulted
claimif reviewis necessaito correc afundamente miscarriag of justice Edwardsv. Carpente,

52€U.S.446 451(2000) Carrier,477U.S al495-96 A fundamental miscarriage of justice occurs
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in ar extraordinar castwhere a constitutione violation has probably resulterin the convictior of
someon whais actuallyinnocent Schlugv.Delg, 512 U.S 298 327 (1995) Henderso, 352 F.3d
al 892 This exception requires a petitioner’s “actual” innocerJohnsoi v. Alabamg, 25€ F.3d
1156 1171(11tr Cir. 2001) To meet this standard, a petiter must show a reasonable likelihood
of acquittal absent the constitutional errSchluy, 513 U.S. at 327.
Standard of Review for Claims of Ineffective Assistance of Counsel
Claims of ineffective assistance of counas# reviewed under the standard set forth in
Strickland v. Washingtod66 U.S. 668 (1984). To obtain relief un8¢nickland apetitioner must
show that counsel’s performance was deficient and that this deficiency prejudiced the petitioner.
Id. at 687. In order to show deient performance, a petitioner must demonstrate that “in light of
all the circumstances, the identified acts or ororssiof counsel] were ositle the wide range of
professionally competent assistanciel’at 690.To demonstrate prejudice, a petitioner must show
“a reasonable probability that, but for counsel’s ofgssional errors, the result of the proceeding
would have been different. A reasonable philig is a probability sufficient to undermine
confidence in the outcome.ld. at 694. When a petitioner enters a plea, the prejudice inquiry
focuses on whether, absent the alleged ineffeetssistance, the petitioner would have insisted on
proceeding to trial rather than entering his pleél v. Lockhart 474 U.S. 52, 58-59 (1985).
Counsel is presumed to have provided effective assist&eesStrickland166 U.S. at 689-
90. Further, “a court deciding an actual inefife@ness claim must judge the reasonableness of
counsel’s challenged conduct on the facts of theqodair case, viewed ad the time of counsel’'s
conduct.” Id. at 690. Sustaining a claim of ineffe@iassistance of counsel is difficult because

“[tlhe standards created Bgricklandand 8§ 2254(d) are both *highlyf@eential,” and when the two
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apply intandem, review is ‘doubly’ soHarrington v. Richter131 S. Ct. 770, 788 (2011) (citations
omitted). If a court can dispose of a claim affective assistance of counsel on one prong of the
Stricklandtest, the court need not consider the other pr&nmgs v. Singletaryl 55 F.3d 1297, 1305

(11th Cir. 1998).

DISCUSSION
Ground One: “Prosecutorial Misconduct and ineffective assistance of trial counsel” and
Ground Two: “Trial Counsel Coercedthe petitioner into pleading guilty/Ineffective assistance
of trial Counsel.”

Petitioner claims that the prosecutor committed miscondithreatenin anc coeicing him
toaccepthe plea. He also alleges that counsel imasfective for coercing him into accepting the
plea, and that his plea is involuntarHe further appears to argue that counsel was ineffective for
not objecting to the State’s threats and for failing to ask for a better plea offer.

First, Petitioner is not entitled to relief on klaim of prosecutorial misconduct. He argues
that the prosecutor threatenedik® new charges and seek a sentence as a habitual felony offender
if he did not accept a pledfer for fourteen yea.sPetitioner did not raise the federal nature of the
claim when he brought it in state court on direct agmerah his postconviction motion. (Dkt. 15,

Ex. 3; Dkt. 15, Ex. 20, at p. 20.) His failure to raise a constitutional argument in state court means

that the claim is unexhaustédSee Picard404 U.S. at 275-76. State procedural rules do not

contain a provision for successive direct appegdsF-la. R. App. P. 9.140. Additionally, Petitioner

lAppellate counsel filed a brief pursuant®oders v. California386 U.S. 738 (1967), after which
Petitioner filed gro seappellate brief. Dkt. 15, Exs. 2, 3.)

2For the first time, Petitioner raisésderal law in support of his claim in his reply to Respondent’s

response. (Dkt. 17, at pp. 11-15.) However, thérckemains unexhausted because he did not raise the
constitutional dimension of the claim to the state court.
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cannot return to state court to file an untimely, successive postconviction niggigfia. R. Crim.

P. 3.850(b), (h). Accordingly, this ground is procedurally defaulted, and Petitioner does not
demonstrate that an exception to thecedural default rule would applysee SmitF25€ F.3c at

1138.

Second, Petitioner is not entitled to relief on his claims of ineffective assistance of counsel.
The state court conducted an evidentiary hearingisatgument. At the hearing, counsel testified
that, on October 17, 2007, the day a violation of probation hearing was set on two of Petitioner’'s
other cases, the State conveyed an offer ofdeuryears on the pending charge of written threat to
kill or do bodily injury, with time served on thlations of probation. (Dkt. 15, Ex. 23, at pp. 185-
87.) The State informed counsel that if Petitioregected the offer, it was prepared to file a
superseding information alleging two additional ¢earof written threat tkill or do bodily injury
and to seek a habitual felony offender sentenizk, atpp. 186-88.; Counsel did not believe he
had any basis to prevent the State from filing a superseding informeld., at p. 189.)

Additionally, counse testifiec that he previously requested a bottom of the guidelines
sentenc? from the prosecutc anc court but was unsuccessft anc thar he was ultimately unable to
negotiat with the State for a sentenc lower thar fourteer years (Id., at pp. 192-93.) Counsel
testified that he communicated this to Petitioner prior to the entry of his |Id., at p. 193.)

Counse testifiec furthel regardin(the potentia sentenc Petitione would face if the State

*The transcript of proceedings on October 17, 206ffiicns that the State indicated it would file a
superseding information with two additional charges dgfter threat to kill or do bodily injury if Petitioner did not
accept a plea and resolve the case that day. (Dkt. 15, Ex. 1, Vol. |, at pp. 63-64.)

“Petitioner refers to his criminal punishment code stemisprepared pursuantftorida Rule of Criminal
Procedure 3.992(a). The scoresheet provides a “lowesigsérta sentence,” also referred to as a bottom of the
guidelines sentence. The scoresheet in Petitioner'swhsz also involved admissions to violating probation on
his other cases, provides for a bottom of the guidelines sente57.6 months. (Dkt. 15, Ex. 1, Vol. 1, at pp. 30-
31)

Page 8 of 25



filed additiona charges Notwithstanding a potential habitual felony offender sentence, counsel
believec thai Petitione would face a total sertence of forty-five years on the pending charge of
written threa to kill or dc bodily injury anc the two potentia new charge if the senteices were
impose(consecutively He testified that he and Petitiarteok into consideration the possibility
of such a sentence when discussing the digaai pp. 195-96 Dkt. 15,Ex. 24,aip.139.. Counsel
testified that they also considered the litkeod of success on the pendicharge and the two
potential new charges, which coehdid not believe to be gh. (Dkt. 15, Ex. 23, at pp. 189-91.)
Counsel testified that he reviewed Petitionecsresheet and plea form with hinid.(at pp. 189-
90, 196.) Counsel further stated that he redat@ng over the case with Petitioner and “[m]aking
sure he had no questions whatsoever,” and that he believed Petitioner understood everything
contained in the plea formld() He testified that he did not coerce or threaten Petitioner to take the
plea. (d., at p. 196.) Counsel also testified thaishent extra time with Petitioner ensuring that
his plea was voluntary and that, ultimately;¢@mpletely left it up to [Petitioner].”1d., at p. 197.)
Petitioner testified at the evidentiary hearing tieatold counsel he wanted a sentence at the
bottom of the guidelines.Id., at p. 168.) Petitioner testified that on the date of the plea, counsel
informed him that the State iméed to add two additional charges and would seek to have him
sentenced to life as a habitual felony offender urtiessgreed to the offer of fourteen yeatsl., (
atp. 169.) Petitioner testified that counsel presshima by saying he needed to take the pléd, (
at pp. 169-70.) Petitioner was reluctant to dbsiovas desperate and “ended up going along with
it, even though | didn’t want to.”lq., at p. 170.)

At the change of plea hearing, when askdukihad been threatened to get him to plead

°A charge of written threat to kill or do bodily injury a second degree felony, which is punishable by up
to fifteen years’ imprisonmeniSee88 836.10, 775.082(3)(d), Fla. Stat.
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guilty, Petitioner answered that hesmald he would be “habitualizéd he did not take the plea,
but that he did not consider thatormation to be a threat, atitht he was not coerced into doing
something he did not want to do. (Dkt. 15, Ex. 1, Vol. I, at pp. 67-68.) At the postconviction
evidentiary hearing, Petitioner testified that heyted that answer because, at the time, he thought
his plea was voluntary and did not realize whaderced plea was. (DKt5, Ex. 23, at pp. 171-73.)
Petitioner testified that when he “looked into thetterd he realized he was “pretty much” coerced,
but that he did not knowthis at the time. Id., at p. 172.) Petitioner further testified that he was
scared and took the deal out of fear but thadtheed “having second thoughts” after considering
the situation and realizing his mistakelsl.,(at pp. 173-74.) Petitioner testified that he believed the
State’s intention to file new charges and sek&ldtual felony offender sentence was a thrddt, (
atp. 170.)

The state court denied Petitioner’s claims, finding as follows:

After reviewing claim two, the testiomy, evidence, and argument presented
at the evidentiary hearing, the court fémd the record, the court finds [counsel]’s
testimony to be credible than Defendant’s testimony. Therefore, according to
[counsel]'s testimony, the Court finds [counsel] did not coerce Defendant into
accepting the State’s plea offer. Accoglto [counsel]’s testimony, the Court finds
[counsel] and Defendant discussed the plea offer, the likelihood of success on the
violation of probation hearing, the new charge, and the possible charges in the
superseding Information. Further, theu@tdinds [counsel] discussed the sentencing
possibilities, the scoresheet, and the plea form with Defendant, and Defendant
considered all these issues before kmglyi and voluntarily deciding to accept the
State’s plea agreement. Therefotlee Court finds [counsel] did not coerce
Defendant into accepting the plea, as [counsel] testified. Further, the Court finds
counsel did not have a legal ground onchito object once the State voiced its
intention to file a superseding Informai The Court also finds counsel did discuss
with the State and the Court a possibkotetion of the caseitih a lower sentence,
but the State and the Court were both ilimg to offer Defendant a bottom of the
guidelines sentence. Therefore, the Court finds Defendant has not demonstrated
deficient performance by counsé&ee Stricklandd66 U.S. at 686-87.

The Court also notes, to the extent@wlant alleges his plea was involuntary
due to counsel’s coercion, Defendant uieed to demonstrate that “withdrawal of
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his plea is necessary to correct a manifest injustiG&e& Bradford v. Stat&69

So0.2d 28 (Fla. 2dDCA 2004). Because the Court finds counsel did not coerce

Defendant into accepting the State’s plea offer, the Court also finds Defendant has

not demonstrated a manifest injustice thetessitates withdrawal of his plda.

Therefore, the Court finds Defendant is not entitled to relief on claim two.

(Dkt. 15, Ex. 24, at pp. 141-42) (court’s record citations omitted).

In considering Petitioner’s claims, the state court found counsel’s testimony to be more
credible than Petitioner’s testimonThe state court’s findings of credibility are presumed to be
correc anc are entitlec to deferenc in federa habeas proceedingSee Baldwir v. Johnsol, 152
F.3c1304 131€ (11t Cir. 1998 (“We mus accep the stat¢ court’s credibility determinatio and
thuscredit[the attorney’s testimonyover” thatof the petitioner.) Devielv.Zant 3F.3c 1445 1456
(11tF Cir. 1993 (“Findings by the state couri concerninchistorica factcancassessmer of withess
credibility are ... entitlec to the same presumption accoglifindings of fact under 28 U.S.C.
§ 2254(d).”).

The recorc support the state court’s findings The state court found that counsel did not
coercePetitione into acceptinithe plea thai counse hac no basi<to objec wher the Stat¢intended
tofile a supersedininformation anc thai counse did seel alower sentenc bui was unsuccessful.
The testimon thai the courifounc credible reflects thai counse sough a sentenc al the botton of
the guideline: anc furthel attempte to negotiat with the State¢ for a sentenc of less thar fourteen
years Moreover, if Petitioner rejected the offer fourteen years, he faced a significantly longer
overal tern due to the imminen filing of additiona charges Counsel’s testimony reflects that he
and Petitioner reviewed this information wrgiacussing Petitioner’s options, but counsel did not

threaten or coerce Petitioner into accepting the ofmunsel also testified he did not believe he

would be able to prevent the State from filingugperseding information. At the change of plea
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hearing, Petitioner told the court that he did Inelieve he was being threatened or coerced into
entering the plea. (Dkt. 15, Ex. 1, Vol. I, at p@-68.) The state court implicitly determined that
his postconviction hearing testimony, which indezhthat his opinion had since changed, was
insufficient to provide relief. The record supisothe state court’s findings that counsel was not
ineffective for the reasons submitted by Petiticenadl did not coerce Petitioner into entering his
plea. Petitioner does not show entitlement to relief.

It follows that Petitioner cannot show that his plea was involuntary due to any deficient
performance or coercion on the pafrtounsel. Moreover, the record reflects that Petitioner entered
his plea voluntarily, without coerciolA guilty plea is the waiver of a right to trial, and “[w]aivers
of constitutione rights not only mus' be voluntary but mus be knowing intelligent act: done with
sufficient awareness of the relevant circumstances and likely consequeBcady v. United
States397U.S.742 74€(1970) Accordingly, the standard for determining the validity of a guilty
pleais “whether the plea represents a volurdadyintelligent choice among the alternative courses
of action open to the defendantNorth Carolina v. Alford 400 U.S. 25, 31 (1970).

“A reviewing federal court may set aside atstcourt guilty plea only for failure to satisfy
due process: ‘If a defendant understands thegelsaagainst him, understands the consequences of
a guilty plea, and voluntarily chooses to plead guitithout being coerced to do so, the guilty plea
... will be upheld on federal review.3tano v. Dugger921 F.2d 1125, 1141 (11th Cir. 1991)
(quotingFrank v. Blackburn646 F.2d 873, 882 (5th Cir. 19808Ithough a defendant’s statements
durincapleecolloquyarenct insurmountable, “the representations of the defendant [and] his lawyer
[at a plee hearing ... a< well as any findings mede by the judge accepting the plea, constitute a

formidable barriel in ary subsequent collateral proceedinglemn declarations in open court
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carry a stron¢ presumptio of verity.” Blackledgev. Allison, 431U.S.63,73-74(1977) “[W]hen
a defendar mekes statements under oath at a pleabqaly, he bears a heavy burden to show his
statements were false United States v. Roge¢, 848 F.2d 166, 168 (11th Cir. 1988).

The change of plea hearing transcript reflétas Petitioner told the court he understood the
charge against him and the maximum possibleesest that he understood and signed the plea form
and had no questions about it; that he did notidenshe future possibilitgf a habitual felony
offender sentence to be a coercive threat; thathwer thireats or promises had been made to induce
the plea; and that he understoodiaes giving up his right to a juryiad. (Dkt. 15, Ex. 1, Vol. |, at
pp. 66-68 Petitionerdoes not allege that he did not understand the proceedings or the
consequences of entering his plea.

Accordingly, the record supports the state tedietermination that Petitioner failed to show
that his plea was rendered involugtdue to counsel’s performancPetitioner fails to show that
the state court’s ruling was contraoyor an unreasonable applicatiof clearly established federal
law, or was based on an unreasonable determinattithre facts. Consequently, he is not entitled
to relief on Ground One or Ground Two.

Ground Three: “Ineffective Assistance of trial Counsel.”

Petitioner argues that counsel was ineffective because he failed to show Petitioner his
scoresheet and failed to seek a 57.6-month semteraccordance with tiettom of the guidelines.

The state court conducted an eantlary hearing on this ground, which Petitioner raised in claim

five of his postconviction motion.

5This portion of the record further indicatesttheven assuming Petitioner exhausted his claim of
prosecutorial misconduct by threatening him into taking the plea, it would provide no relief because Petitioner told
the court that he was not threatened into taking te thirough the potential of a habitual felony offender sentence,
or for any other reason.
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At the evidentiary hearing, counsel testified that he recalled reviewing the criminal
punishment code scoresheet with Petitioner pridniroentering his plea. (Dkt. 15, Ex. 23, at p.
191.) As addressed in thesdussion of Ground®ne and Twosupra counsel testified that he
sought a bottom of the guidelines sentence, buhthattempt was unsuccessful. He stated that the
fourteen-year offer was the best he was able gotrete with the State. Counsel further testified
that, based on his experience with the sentermngt, he did not beliee Petitioner would have
been successful had Petitioner addressed the court to ask for a sentence at the bottom of the
guidelines. Id., at p. 192.)

Petitioner testified that he repeatedly askednsel how much time he scored based on the
guidelines, but that counsel responded ligadlid not have the scoreshedédl., @t pp. 174-75.) He
also told the court that he asked coutsskek a bottom of the guidelines sent. (Id., alp.174.)
Petitioner further testified if he had seen the ssbeet, he would not have pleaded guilty to a term
of fourteen years, and would haagempted to ask the courtelitly for a bottom of the guidelines
sentence. I{., atpp. 175-76.)

Following the hearing, the state court denied the claim, reasoning as follows:

After reviewing claim five, the testimony, evidence and argument presented at the

evidentiary hearing, the court file and the record, the Court finds [counsel]'s

testimony to be more credible than Defendant’s testimony. Therefore, according to

[counsel]'s testimony the Court finds [counsel] reviewed the scoresheet with

Defendant before he entered his guiltggl The Court also finds [counsel] tried

multiple times to negotiate a plea agreement with the State for a bottom of the

guidelines sentence, but the State wouldawtee. Further, as the Court found

above, counsel did inquire to determwmbether the Court was willing to offer

Defendant a bottom of the guidelines seoégand counsel discovered the Court was

not willing to do so. Therefore, the Cofinds Defendant has failed to demonstrate

deficient performance, and has not met the requiremenStrafkland See

Strickland 466 U.S. at 686-87. Therefore, theutt finds Defendant is not entitled
to relief on claim five.
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(Dkt. 15, Ex. 24, at pp. 147-48) (court’s record citations omitted).

This finding is entitled to deference, and is supported by the record. The state court found
counsel’s testimony to be credible. In accoo#anith counsel’s testimony, the court further found
that counsel sought a bottom of the guidelinegesece and also reviewed the scoresheet with
Petitioner prior to entry of the plea. This credibiliigtermination is presumed to be correct and is
entitled to deference in federal habeas proceediigs.Baldwinl52 F.3d at 131®evier, 3 F.3d
at 1456. The record supports thegstcourt’s findings that counsepsrformance was not deficient.

Petitioner contends that counsel was untruthiftive evidentiary hearing when he testified
that he sought a bottom of the guidelines sen anc addresse with Petitione the possibility of
consecutiv sentenceif newcharge werefiled. In support, he appears to argue that counsel agreed
aithe evidentian hearin¢thar he did notinclude this informatior in a memorandur concerninithe
cast thai counse createi for his file. However, this does not demonstrate that counsel lied at the
hearing, and Petitioner offers no evidenceupport of his allegations. Without any supporting
evidence, Petitioner’'s argument is merely anmapteto re-litigate issues considered and resolved
by the state court. As addressed, however, #te sburt’s findings are supported by the record and
are afforded deference. Additionally, speculative or unsupported assertions provide no basis for
federal habeerelief. See Tejadev. Duggel, 941F.2¢ 1551 155¢ (11tF Cir. 1991 (recognizin(that
vague conclusory, or unsupported allegations ca suppor ar ineffective assistanc of counsel
claim).

Accordingly, Petitioner fails to show that thatstcourt’s determination that counsel did not
provide ineffective assistance was contrary tarounreasonable application of clearly established

federal law, or was based on an unreasonablenxliet&tion of the facts. Ground Three warrants no
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relief.
Ground Five:” “Ineffective Assistance of trial counsel/Misconduct of trial counsel.”

Petitioner argues that counsel was ineffectowr misadvising him about the consequences
of entering his plea. Specifically, Petitioner assbatscounsel erroneously informed him he would
become eligible for parole after serving a portiohisfsentence, and that this eligibility would only
exist if he entered a plea. Petitioner states thigameed he was ineligible for parole after he began
serving his sentence. He raised this claiground seven of his postcontion motion. The state
court conducted an evidentiary hearing on this claim.

Counsel testified that he did not tell Petitionemfmaild be eligible foparole if he entered
the plea, and did not make Petitioner a promise concerning the actual amount of time he would
spend in prison. (Dkt. ., Ex. 23, at p. 196.) In contrast, Peititer testified that counsel informed
him he would be parotebut that when Petitioner indicated parole had been abolished, counsel
nevertheless stated that “people get paroled all the ti(he.,’at pp. 177-78.) Petitioner believed
this was a form of coercionld(, at p. 178.)

The state court denied this claim:

After reviewing claim seven, the testimony, evidence, and argument
presented at the evidentiary hearing, @wairt file and the record, the Court finds
[counsel's] testimony to be more credible than Defendant’s testimony. Therefore,
according to [counsel’s] testimony, the Court finds [counsel] did not promise
Defendant he would be eligible for parole. The Court further finds, as [counsel]
testified, that he did not provide any prigmor guarantee to Defendant regarding the
actual amount of time he would spend ie grison. The Court finds Defendant has
not demonstrated counsel performed defidy because the Court finds counsel did
not promise Defendant he would be ellgilior parole or actually serve a lesser

sentence. Therefore, Defendant has failed to meet the requirements of Strickland.
See Strickland, 466 U.S. 686-87. Therefore, theddrt finds Defendant is not

"Some of Petitioner’s claims are consigtéout of numerical order for clarity.
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entitled to relief on claim seven.
(Dkt. 15, Ex. 24, at pp. 149-50) (court’s record octtasi omitted). The record supports the state
court’s determination. It found counsel’s testimtmipe more credible than Petitioner’s testimony.
Again, a state court’s credibility determinatiosa® presumed to be correct and are entitled to
deference in federal habeas proceedirfgse Baldwinl152 F.3d atl31@)evier,3 F.3d at 1456.
Therefore deferenc mus be affordecto the stat¢court’sfindingsin this castthai counse was more
crediblethar Petitioner anc thai counse did not promisePetitione he would be eligible for parole
or would actually serve any particula amoun of time in prison. The record supports the state
court’s conclusion, and Petitioner fails to show he is entitled to relief.

Totheexten Petitione argue thaicounselied aithe evidentiar hearingagain he presents
only concusory statements that counsel was untruthful. By failing to present any evidence to
substantiai his assertio thai counsel’: testimon was nol credible Petitione attempt to reargue
theissue considere anc rejecte(by the state court the findings of which are entitlec to deference
ancaresupporte bytherecord His unsubstantiated assertions cannot provide federal habeas relief.
SetTejade, 941 F.2c al 1559 Petitioner provides no basis for the Court to conclude that the state
court’s determination was contrary to or an unoeable application of clearly established federal
law, or was based upon an unreasonable detetionnaf the facts. Consequently, Ground Five

does not warrant relief.

Ground Eight: “Ineffective Assistance of trial Counsel.”
Petitioner argues that counsel was ineffectivemvhe incorrectly advised Petitioner that if

he did not accept the plea offer,weuld be sentenced in this case as a habitual felony offender, or
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HFO. Petitioner contends that counsel misadvisien because he did nattually qualify as a
habitual felony offender. He asserts that if c@lihad not provided thismneous advice, he would

not have accepted the plea offer. The state court conducted an evidentiary hearing on this ground,
which Petitioner raised in claim eleven of his postconviction motion.

Counsel acknowledged at the evidentiary hegttat both he and the prosecutor erroneously
believed that Petitioner qualified for sentencing &sbitual felony offender. (Dkt. 15, Ex. 23, at
pp.188-89.) Counseltestified, however, that heRetitioner discussed the State’s intention to file
a superseding information with two new charges, which could result in a forty-five year sentence
regardless of whether Petitioner qualified as a habitual felony offenderat(pp. 189-90,198.)

Petitioner testified that counsel told him ifdid not accept the State’s offer, the State would
sentence him to life as a habitual felony offendelfarther informed him that he qualified as such.
(Id., at pp. 178, 179.) Petitioner also testified ttminsel did not discuss with him the possibility
of receiving consecutive sent&s and that Petitioner believed any sentences on the potential
additional charges would run concurrentlid.,(at pp. 180-81.) Petitioner further testified that he
had little interest in going to trial and instea@dnted a sentence close to the bottom of the
guidelines. Id., at p. 169.) When Petitioner was ladsked whether, uponakzing he did not
gualify as a habitual felony offender, he believed he “might as well” have proceeded to trial, he
responded, “I would say.ld., at pp. 181-82.)

The state court denied Petitioner’s claim after the evidentiary hearing:

After reviewing claim eleven, the testimony, evidence, and argument
presented at the evidentiary hearing, @oairt file and the record, the Court finds

Defendant has failed to demonstrateydeje. [Counsel] conceded at the evidentiary

hearing that both he and the State mistdkbelieved Defendant could be sentenced

as an HFO, and therefore, counsel mistakenly told Defendant he qualified as an
HFO. Although counsel concedes this oigirs Defendant must also demonstrate
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prejudice to show he is entitled to relief. This requires that Defendant show there is
a reasonable probability he “would not have pleaded guilty and would have insisted
on going to trial” if counsel had told him he did not qualify as an HFO.

The Court finds Defendant has not met his burden to demonstrate that he
would have insisted on going to trial rattiean plead guilty. First, the Court notes
Defendant testified he “really wasn't inésted in trial.” Later in his testimony,
when asked if he felt he “might as well havent to trial” instead of accepting a plea
agreement for one year below the current statutory maximum, Defendant answered
— with a flippant demeanor — “I| wouldysa However, the Court finds Defendant’s
testimony that he would have insisted on going to trial is not credible. The Court
finds [counsel]’s testimony credible and finds, according to his testimony, that a
significant portion of his discussion with f2adant leading to Defendant’s decision
to plead guilty, involved the State’s intention to file a superseding Information.

Specifically, the Court finds the sugeding indictment, which would have
been three second-degree felonies, exppséehdant to a total exposure of 45 years
if sentenced consecutively. Indeed, tloiE finds there was nothing precluding the
sentencing court from imposing these sages consecutively if Defendant had been
convicted of all three second-degree fedant in spite of Defendant’s testimony he
was confident his sentences would be conciriéurther, counsel testified the State
had the prepared superseding Informatimh@efendant’s letters that were the basis
of these charges in court and readyileodnless Defendant accepted the plea offer.

In light of these impending charges anelfibrty-five year exposure Defendant faced
with the two additional charges, the Coiimds there is not a reasonable likelihood
Defendant would have insisted on going i@l nd risking a forty-five year sentence
rather than accept the fourteen-year plea offer to resolvecdisis and his two
violation of probation cases. Consequgrtthie Court finds Defendant has failed to
demonstrate prejudice as requiredrckland. See Strickland66 U.S. at 686-87.
Therefore, the Court finds Defendant is not entitled to relief on claim eleven.

(Dkt. 11, Ex. 24, at pp. 155-56) (court’s record tootas omitted). The record supports the state
court’s conclusion. Even assuming that counss ineffective because he provided advice based
upon a mistaken belief concerning Petitioner’s habitual felony offender eligibility, Petitioner fails
to show prejudice. The state court recognizedl, tio show prejudice on an ineffective assistance
claim in a case involving a guilty plea, the partyst demonstrate a reasonable probability that he
would have insisted on proceeding to trial, rather than accepting the plea, absent counsel’s
misadvice.See Hil| 474 U.S. at 58-59.

As the state court’s order noted, Petitioner tiestiit the evidentiariiearing that he had
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little interest in proceeding to trial. Additionallgeference must be afforded to the finding of the
state court, which was in a position to evaluagerésponses and demeanor of the witnesses, that
Petitioner’s testimony to the contrary indicating he would have gone to trial was not cr&dible.
Baldwin 152 F.3d at 131@)evier,3 F.3d at 1456.

Similarly, the state court’s finding that counsel’s testimony was credible is also entitled to
deference. The record establishes that, if Petitiditenot enter a plea, ¢iState intended to file
an amended information charging him with twdd@ional counts of written threat to kill or do
bodily injury. Convictions on all three countsutd have resulted in an overall forty-five year
sentence on those charges. A charge of writteatho kill or do bodily injury is a second degree
felony, which is punishable by upfitieen years’ imprisonmenBee88 836.10, 775.082(3)(d), Fla.

Stat. A sentencing court has discretion to imposesecutive sentences for offenses charged in the
same charging document. 8§ 921.16(1), Fla. Staerefore, the testimony the state court found to

be credible reflects that Petitioner could have faced a significantly longer sentence, even absent the
habitual felony offender designation, and that Petitionasidered this information before deciding

to enter his plea.

The record supports the state court’s conolustat Petitioner failed to satisfy the prejudice
component of his ineffective assistance claintitiBeer does not show that the state court’s finding
was contrary to or an unreasonable applicatiaeafrly established federal law, or was based upon
an unreasonable determination of the facts. Consequently, Petitioner is not entitled to relief on
Ground Eight.

Ground Four: “Vindictive Sentencing issue/and ineffective Assistance of trial Counsel
regarding the vindictive sentencing matter.”

Petitioner asserts that his sentence was vindictive becausentencini couri made
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statemen indicating tha fourteer year: was a very long time to serve in prisor anc thai this was
asaccase. Petitioner additionally argues that trial counsel was ineffective for failing to object or
to request that the judge recuse himself. Hthé&r appears to argue that appellate counsel was
ineffective for failing to raise a claim of vindictive sentence on direct ag peal.

First, Petitioner’s claim that the court imposed a vindictive sentence provides n.) relief
Petitioner raised this argument in ground siRiefpostconviction motion, bargued only state law
in support of his allegatior(Dkt. 15, Ex. 20, alp. 22., Hisfailureto raise a federa claimwher he
brough this argumer lin state court mean. thai the exhaustion requirement is not satisfieSee
Picard, 404U.S al275-76. As Petitioner cannot return to aburt to file an untimely, successive
postconviction motion, this claim is also procedurally defaultSee Smith,25€ F.3c al 1138.
Petitione doe«not demonstral thai eithel exceptiol to the procedure defaul rule appliesto allow
review of this claint. Id.

Second, Petitioner is not entitled to relief on hasrak that trial counsel was ineffective for
failing to object to a vindictive sentence, or thapellate counsel was ineffective for failing to raise

the issue of vindictive sentencing on appeal. Petti’'s claim of ineffective assistance of trial

8The Court recognizes that, for the first time, Petitionees federal law in support of his claim in his
reply to Respondent’s response. (Dkt. 17, at pp. 3043dyever, the claim remains unexhausted because he did
not raise the constitutional dimension of the claim to the state court.

°Furthermore, even if the claim presented an esteal argument, Petitioner does not show how vindictive
sentencing law applies to his case. A vindictive sentsnaee that has been increased because the defendant
exercised a constitutional righSee North Carolina v. Pear, 395 U.S. 711, 725 (1969Pearct set forth a
presumption of judicial vindictiveness that ari$e#benever a judge imposes a more severe sentence upon a
defendant after a new trial” unless the reasonthfoincreased sentence are apparent on the r Id. at 726;Texas
v. McCullougl, 475 U.S. 134, 142 (1986). This presumption, however, has been limited to apply only in
circumstances in which there is a “reaable likelihood” of vindictivenessAlabama v. Smi, 490 U.S. 794, 799
(1989). Therefore, it is a petitioner’s burden to shdveasonable likelihood that the increase in sentence is the
product of actual vindictiveness on thetpat the sentencing authorityld. Petitioner does not allege that his
sentence was imposed in retaliation for exercising a constitdtright. He was not resentenced in this case, and an
increased sentence therefore was not imposed. FurtleeriRetitioner’s sentence was reached through a negotiated
plea agreement between the State and defense. Petitioner received the sentence for which he bargained.

Page 21 of 25



counsel is unexhausted because Petitioner did isetitan his state postconviction motion. (Dkt.
15, Exs. 20, 22 at pp. 119-29.) He cannot retustate court to file a successive, untimely motion
for postconviction relief.SeeFla. R. Crim. P. 3.850(b), (h). Similarly, his claim of ineffective
assistance of appellate counsel is unexhausted bdeeatitsener failed to present it to the state court
in a pleading alleging ineffective assistancampellate counsel under Florida Rule of Appellate
Procedure 9.141(d). Petitioner cannot returstate court to file an untimely petitiodeeFla. R.
App. P. 9.141(d)(5). Therefore, Petitioner’s failure to satisfy the exhaustion requirement renders
these claims procedurally defaul. See Smith,25€ F.3c al 1138 Petitioner does not argue or
demonstrate that either the cause and prejumtidandamental miscarriage of justice exception
would apply. Id. Accordingly, Petitioner fails to demonstrate entitlement to relief on any of the
claims raised in Ground Four.
Ground Six: “Newly Discovered Evidence.”

Petitioner asserts that he is entitled to rediethe basis of newly discovered evidence that
the victim died after Petitioner began serving hisgr sentence. Petitioner contends that the length
of his sentence was based on his posing a threat to the victim. He argues that, because he cannot
present a threat to a person who is deceaseshddd receive a sentence at the bottom of the
guidelines or be permitted to withdraw his plea and enter a plea of not'uilty.

This claim is unexhausted due to Petitioné&ikire to raise any constitutional claim when
he brought this ground in his postconvictiontimo. (Dkt. 15, Ex. 20 at p. 24, Ex. 22 at pp. 127-
28.) His failure to raise a constitutional challenge in state court means that the exhaustion

requirement is not satisfieiCee Picard, 404 U.S ai275-76. Petitioner cannot return to state court

Three victims were named in the charging documébkt. 15, Ex. 1, Vol. Il, at p. 106.) Petitioner
asserts that victi Pamela Bocook is deceased.

Page 22 of 25



to file an untimely, successive postconviction motioBeeFla. R. Crim. P. 3.850(b), (h).
Accordingly, his claim is procedurally defaulted, and he does not demonstrate that either the cause
and prejudice or fundamental miscarriage of justice exception applSee Smith 25€¢ F.3c at
1138. Therefore, the claim raised in Ground Six cannot provide relief.
Ground Seven: “Jurisdiction Issue.”

Petitioner appears to assert that the Office of the State Attorney in thesithrgaidicial
Circuit was without jurisdiction to charge him, ahdt the Circuit Court in the Thirteenth Judicial
Circuit did not have jurisdiction to accept his pleaagpose his sentence. He contends that because
he wrote the letters forming the basis of his charge while he was incarcerated at Hamilton
Correctional Institution in Jasper, Florida, offils in Hillsborough County were without authority
over his case.

Petitioner is not entitled to reviest this claim because he fails to identify any constitutional
violation, and brings this argument only under state'fawederal habeas relief is available only
to correct errors of constitutional dimensicSee Estelle v. McGuire502 U.S. 62, 67-68 (1991);
Wainwright v. Goode464 U.S. 78, 83-84 (1983). Therefarkims involving only state law are

not cognizable in a federal habeas petiticSee Branar v. Bootl, 861 F.2c 1507 150¢ (11tF Cir.

170 the extent Petitioner’s assertion that the evidence of the victim’s death reveals a “manifest injustice” in
his case could be construed as an argument that the fundamental miscarriage of justice exception applies, it must fail.
In order to invoke this exception, Petitioner must shovs laetually innocent and that a constitutional violation has
resulted in his convictionSeeSchluj, 513 U.S. at 327. Petitioner contends that the letters he wrote did not contain
a threat to kill or do bodily injury. However, he failsdemonstrate that he is actually innocent of the offense of
written threat to kill or do bodily injuryld. at 324 (“To be credible, such a claim requires petitioner to support his
allegations of constitutional error with new reliablédence—whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or catiphysical evidence—that was not praed at trial.”). Petitioner makes no
such claim here. Moreover, he admitted to the facts alleged when he pled See Hudson v. United Ste, 272
U.S. 451, 455 (1926) (a plea of guilty “is anmasision of guilt for the purposes of the case.”).

2petitioner concedes in his reply that he has found aerddlaw in support of his claim. (Dkt. 17, at p.
44.)
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1988) Carrizales v. Weinwright, 699 F.2d 1053, 1055 (11th Cir. 1983ge also Jones v. Sec'y,
Dep’t of Corr,, 2014 WL 505093 at *6 (N.D. Fla. Feb.2Q14) (“A state court’s jurisdiction to
convict and sentence a defendant are quintessstatiallaw matters this Court cannot review in a
federal collateral proceeding.”). Ground Seven provides no relief for Petitioner.

Any of Petitioner’s allegations not specificabyldressed herein have been found to be
without merit.

Accordingly it is ORDERED AND ADJUDGED that Petitioner’s petitior for writ of
habea corpu¢ (Dkt. 1)isDENIED. The Clerk is directed to emgidgment in favor of Respondent
and close this case.

It is furthet ORDERED thai Petitione is nol entitlec to a cerificate of appealability. A
petitione doe:nothaveabsolut entittementoappec adistricicourt’sdenia of hishabea petition.

28 U.S.C §2253(c)(1) A district court must first isgua certificate of gpealability (COA). Id.

“A [COA] may issue ... only if the applicant has made a dabsial showing of the denial of a
constitutional right.”1d. at § 2253(c)(2). To ma sucl a showing, Petitioner “must demonstrate
thal reasinable jurists would find thelistrict court’'s assessment of the constitutional claims
debatabl orwrong,” Tennarcv.Dretke, 542 U.S 274 28z (2004 (quoting Slacl v. McDanie, 529

U.S. 473, 484 (2000)), or that “the issues presstvere ‘adequate to deserve encouragement to
procee: further.” Miller-El v. Cockrel, 537U.S 322 335-3¢ (2003’ (quotin¢ Barefoo v. Estelle,

462 U.S 880 89:n.4 (1983)) Petitioner has not made tliBowing. Because Petitioner is not

entitled to a certificate of appealability, he is not entitled to afin forma pauperi..
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DONE AND ORDERED in Tampa, Florida, on March 18, 2015.

Charlene Edwards Honeywell J

United States District Judge

Copy furnished to:
Pro sePetitioner
Counsel of Record
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