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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
USA,
Plaintiff,
V. Case No: 8:12-cv-833-T-36TBM

WALTER A. BATES and SANDRA J.
BATES,

Defendants.
/

ORDER

This matter comes before the Court uponbedendants’ Motion tdismiss (Doc. 29),
Plaintiff's Response to DefendahMotion to Dismiss (Doc. 31Rlaintiff's Motion for Summary
Judgment (Doc. 30), the parties’ Stipulated EdBtoc. 38), Defendants’ Response to Plaintiff's
Motion for Summary Judgment (Doc. 39), anaiRtiff's Reply to Ddéendants’ Response to
Plaintiff's Motion for Summary ddgment (Doc. 40). The Couhtaving considered the motions
and being fully advised in the premises, wilhgdoth the Defendants’ Mion to Dismiss and the
Plaintiff's Motion for Summary Judgment.

Defendants’ Motion to Dismiss

The Complaint in this action, filed in Ap of 2012, alleges tht Defendants were
erroneously refunded over $17,000 by the InternakeRee Service (“IRS”) and have refused to
return these funds. Defendants’ motion to disnsdsased solely on their disagreement with the
facts presented in the Complaint.

When ruling on a motion to dismiss the Court must accept as true the factual allegations in
the complaintLinder v. Portocarrero, 963 F.2d 332, 334 (11th Cir. 199Q)uality Foods de

Centro Am., SA. v. Latin Am. Agribusiness Dev. Corp. SA., 711 F. 2d 989, 994 (11th Cir. 1983).
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In addition, all reasonable inferences skidog drawn in favor of the plaintifsee Omar ex. rel.
Cannon v. Lindsey, 334 F.3d 1246, 1247 (11th Cir. 2003) (pariam). Thus, a motion to dismiss
cannot be granted on the basis of a factualutiispy the Defendants. Rbermore, Defendants’
motion to dismiss is procedurally improper beeatisvas filed two years after Defendants’ answer
to the complaint was filedee Doc. 16. Motions to dismiss under Rule 12 must be bifdre an
answer is filedSee Fed. R. Civ. P. 12(b);eonard v. Enter. Rent a Car, 279 F.3d 967, 971 n.6
(11th Cir. 2002) (“by filing an answer, the deflants had eschewed tbption of asserting by
motion that the complaint failed gtate a claim for relief.”).

However, Plaintiff suggests that rather tltmying the motion outright, this Court should
treat the motion to dismiss as a motion for summary judgrSemDoc. 31 at p. 4. “If, on a motion
under Rule 12(b)(6) or 12(c), mateoutside the pleadings areepented to and not excluded by
the court, the motion must beeéited as one for summary judgrhander Rule 56.” Fed. R. Civ.

P. 12(d). For purposes of respamglio the converted summary judgment motion, the United States
has incorporated by reference itsrosummary judgment motion (Doc. 3@ee Doc. 31 at n.1.
Accordingly, the Court willtreat Defendants’ Motion to Dismiss as a motion for summary
judgment and consider the merits of saidtioto along with Plaintiff's Motion for Summary
Judgment.

The Motions for Summary Judgment

Factual Background

Based on the record before this Qothre following facts are undisputed.

Defendant Walter A. Bates (“Mr. Bates”) retired as a pilot from United Airlines, Inc.
(“United”) on December 1, 2003. Doc. 38 1. Aftetiring from United, Mr. Bates began

receiving payments from the United’s Pilots’ Fixed Benefit Retirement Income Plan (“The



Qualified Plan”) and the United Airlines, Inc. Pilots’ Supplemental Plan, a non-qualified defined
benefit pension plan sometimes identified by the number 1051 UU3 (“The Ry 2-3. On
January 26, 2004, United sent a letter to Mr. Batating that it had paid, on his behalf, $14,838.91
in FICA taxes based on the present value of Tha.A)oc. 30-3 at p. 11. Thetter explained that
United planned to recuperateefie pre-paid taxes from Mr. s by withholding from his
supplemental pension payments in Mawpril and May of 2004. Doc. 30-3 at p. 11.

Mr. Bates and his wife Sandra J. Bates (“Mrs. Bates”) filed joint federal income tax returns
for 2003 and 2004. Doc. 38 11 6-7. At the timeMi Bates’ retirement, United had been
reorganizing under Chapter 11 of the Bankruptog since filing a petition in the United States
Bankruptcy Court for the Northern &rict of lllinois on December 9, 20021. § 8. At the time of
Mr. Bates’ retirement, United reported to the IRt its calculation of the present value of Mr.
Bates’ benefit from The Plan was $1,023,373163 9. United determined the FICA tax due on
the present value of Mr. Bates’risdit from The Pan to be $14,838.91d. § 10. During 2004 and
2005, The Plan paid Mr. Batedatal of $131,217.02 before all payments under The Plan were
ceased in accordance with rulings made in United’s bankruptcy. United’s obligation to pay Mr.
Bates the deferred payments under The Plandiggharged in United’s bankruptcy, and Bates
will receive no further payments from The Plan.

The Bates’ claim for refund was receivadthe IRS on January 28, 2008. On May 9, 2008,
the IRS denied the Bates’ claim for refund. Thieidewas appealed todhOffice of Appeals, an
independent organization withihe IRS whose mission is to help taxpayers and the Government
resolve tax disagreementiternal Revenue Service Appeals, http://www.irs.gov/Individuals/
Appeals...-Resolving-Tax-Disputes (last viditéanuary 28, 2015). The Office of Appeals is an

alternative to litigathn and its mission is to reaclsettlement between the parti€seid.



On May 26, 2009 another retired United pil@imed William Koopmann filed a lawsuit in
the Federal Claims Court against the United States seéftiergalia, a refund of the FICA taxes
paid by United relating to his retiremes¢e Doc. 29-3; Doc. 30-1 f4Qoc. 30-7 at p. 2. Koopmann
purported to represent over 160 otherregtiUnited pilots, including Mr. BatésSee Doc. 29-3;
Doc. 30-1 94; Doc. 30-7 at p. 2. On Novemh8r 2009, the Federal Claims Court granted the
Government’'s motion to strike all plaintiffexcept Koopmann from that suit, noting that
Koopmann, the only person to sign the complaoyld not represent ¢ise other individuals
because he was not an attorrielyat p. 2.

On April 16, 2010, the Office of Appeals (“OAsent a letter to Mr. & Mrs. Bates
indicating that it was “allowing #nfull amount of [their] claim.'Doc. 43-1 at p. 2. On May 17,
2010, the United States Treasury issued 8#Mrs. Bates a refund of $17,742.33. On May 26,
2010 the Federal Claims Court’s Order striking the names of all plaiexi¢ispt Koopmann from
Koopmann v. U.S was vacatedSee Doc. 29-4 at p. 6. The Court also stayed all claims in
Koopmann to give the plaintiffs ampportunity to obtain counsel. Accordingly, as of May 26,
2010 Mr. Bates was listed api se party in theKoopmann case.

By letter dated January 27, 2011, the IRS requaethtat Mr. & Mrs. Bates return the
$17,742.33 refund no later than February 4, 2011. BO€ll at pp. 2-3. In this letter the IRS
alleged that the refund was erroneous becawselaim for refund was timely and because Mr.

& Mrs. Bates were plaintiffs in thkoopmann case and, therefore, the IRS did not have authority
to grant the refundd. at p. 2. On February 14, 2011, Mr. Batent a short letter to the IRS

stating:

1 Mr. Bates did not sign thH€oopmann complaint. At some point, Mr. & Mrs. Bates filled out a “Plaintiff Information”
sheet that displayed ti@opmann case style and number at the top. Doc. 3043 54. There is no evidence of when
this document was completed or for what purpose. This document was filedKioofireann case on May 26, 2010.
See Doc. 30-8 at p. 2.
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| have received your letter tal Jan 27, 2011. As you noted, | am a
plaintiff in an ongoing lawsuit in thCourt of Federal Claims against
the IRS, for refund of these excdd€A taxes. Therefore, | intend
to wait for the conclusion of that litigation before taking further
action. If you should win | will return the refunded amount and
interest, as the Court orders.

Doc. 30-12 at p. 2.

On June 29, 2012 the United States filed a motion iKtopmann case seeking dismissal
of Mr. & Mrs. Bates from that lawsuit becaubey had already received a refund. Even though
Mrs. Bates was never a party to teopmann case, both Mr. & Mrs. Bas signed and filed a
response to the motion to dismiss on July 19, 201&. ibtion to dismiss is still pending in the
Koopmann matter.

Mr. & Mrs. Bates have not yet returnélte $17,742.33 refunded to them by the United
States Treasury on May 17, 2010.

Il. Standard of Review

Summary judgment is appropriate whehe pleadings, depomhs, answers to
interrogatories, and admissions da,ftogether with the affidavitshow there is no genuine issue
as to any material fact and tlthe moving party is entitled toglgment as a matter of law. Fed.
R. Civ. P. 56,Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). @hmoving party bears the
initial burden of stating the basis for its motion and identifying those portions of the record
demonstrating the absence of gemuissues of material facCelotex, 477 U.S. at 323ickson
Corp. v. N. Crossarm Co., Inc., 357 F.3d 1256, 1260 (11th Cir.@®0). That burden can be
discharged if the moving party cahow the court thahere is “an absence of evidence to support
the nonmoving party’s caseCelotex, 477 U.S. at 325.

When the moving party has dischargésl burden, the nonmoving party must then

designate specific facts showing that thiera genuine issue ohaterial fact.Id. at 324. Issues



of fact are genuine only if a reasonable jurypsidering the evidence present, could find for the
nonmoving party.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). The existence of
some factual disputes betwedre litigants will not defeatn otherwise properly supported
summary judgment motion; “theqeirement is that there be genuine issue ofmaterial fact.”
ld. at 247-48. A fact is “material” if it may affethe outcome of the suit under governing law.
Id. at 248. In determining whether a genuine issuaatkrial fact exists, the court must consider
all the evidence in the light mofstvorable to the nonmoving partyd. at 255.
II. Discussion
The United States has brought this actimier 26 U.S.C. § 7405 to recover the money

refunded to Mr. & Mrs. Bates.

To prevail in an action brought under 8§ 7405(b), the Government

must prove that: (1) a refund @ sum certain was made to a

taxpayer; (2) the taxefund was erroneouslgsued; and (3) the

lawsuit to recover the erroneously issued taxes was timely filed. See

26 U.S.C. § 7405(b). Recovery efroneous refunds under § 7405

is only allowed if the suit is brougtvithin two years of the issuance

of the refund, but the suit may Ibeought at any time within five

years of the issuance of the refunidt'appears that any part of the

refund was induced by fraud or misregentation of enaterial fact."

26 U.S.C. § 6532(b). "Statutes of lintitans sought to be applied to

bar rights of the Government, musteive a strict construction in

favor of the GovernmentBadaracco v. C.I.R., 464 U.S. 386, 391,

104 S.Ct. 756, 761, 78 L.Ed.2d 549 (1984).
United States v. Brokemond, 304 Fed. Appx. 765, 766 (11th CR008). Here, the parties do not
dispute that the refund was issued on May202,0 and this lawsuit was filed on April 17, 2012.
Accordingly, the suit was timely filed. The parties have also stipulated that a refund of a sum
certain was made to Mr. & Mrs. Bates. Thus, the question before this Court is whether the tax
refund was erroneously issued. Genuine isetiggaterial fact exisas to this question.

Plaintiff argues that the refund was errong because (1) Defendants’ 2008 refund claim

was untimely; and (2) the IR@dked authority to issue thefuad because Walter Bates was a
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plaintiff in a case that had bessferred to the Department of Justice (DOJ) at the time. Defendants
argue that the claim was not untimahat they were not plaintiffs in any lawsuit when the refund
was issued, and that the Govermingoes not have the authorityrecover a refund issued by the
OA.

Very little information has been presentayl the parties regardinipe proceedings that
transpired before the OA. Following an Order esdeby this Court, the &ernment filed a copy
of the letter from the OA to Mr. & Mrs. Bata@sforming them that the OA is “allowing the full
amount of [their] claim.” Doc. 43-1 at p. 2. ttever, the record still does not contain an
explanation of the decision by the OA and the €munot aware of whether the payment from the
U.S. Treasury was part of a settlement orrésult of a factual and dal determination by an
Appeals Officer.

In Defendants’ responses to the Governmdnti&rrogatories, they @ language from the
IRS policy manual which indicagein relevant part, that

A case closed by Appeals on the basis of concessions made by both
Appeals and the taxpayer will not be reopened by actions initiated
by the Service unless the dispasitinvolved fraud, malfeasance,
concealment or misrepresentation of material fact, an important
mistake in mathematical calculation, or discovery that a return
contains unreported income, unad@gsdeductions, credits, gains,
losses, etc. resulting from the taxpayer's participation in a listed
transaction, and then only with tapproval of the Appeals Director

of Field Operations or AppeaBirector of Technical Services.

A case closed by Appeals on a basisinvolving concessions made
by both Appeals and the taxpayer will not be reopened by action
initiated by the Service unless thaor disposition involved fraud,
malfeasance, concealment or misrgprgation of material fact, an
important mistake in mathemedl calculation, or such other
circumstances that indicates tlfiailure to take such action would

be a serious administrative @sion, and then only with the
approval of the Appeals Directaf Field Operations or Appeals
Director of Technical Services. Thécovery that aeturn contains
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unreported income, unadjusted detilons, credits, gains, losses,
etc. resulting from the taxpayer'sfiepation in a listed transaction
will co_nstitute a serious administrative omission warranting
reopening.
I.R.M. 1.2.17.1.3 (01-05-2007) Policy Statement @8rmerly P-8-50). These same provisions
can be found in 26 C.F.R. 8 601.106(f)(9)(vii)(h). Baes have also cited a section of the Manual
that addresses how the IRS may voice disagreements with OA determirgsedri®.M. 8.6.4.1.9
(12-17-2013).
The Government does not specifically addtasse provisions and,itivout any record of
the proceedings before the OA, the Court cannot determine whether these policies apply and, if
so, whether they were followed. 04 it is unclear whether thisoGrt even has authority to grant
the relief requestedsee, e.g., Johnson v. United Sates, 54 Fed. Cl. 187, 192 (Fed. CI. 2002)
(“Pursuant to 26 C.F.R. 8 601.106@®YJii), the Internal Revenue&3ervice's Appeals Division has
the final and exclusive jurisdiction to bind thevernment to its decision, and both the chief and
associate chief have the authority to approwalfisettiements.”). Because genuine issues of
material fact exist, the Courtmaot grant summary judgment, as a matter of law, to either party
on this record. Acaalingly, it is hereby
ORDERED AND ADJUDGED that:
1. Defendants’ Motion to Dismiss, consérd as a Motion for Summary Judgment
(Doc. 29) is DENIED; and

2. Plaintiff's Motion for Summary Judgment (Doc. 30) is DENIED.

DONE AND ORDERED in Tampa, Florida on July 17, 2015.

Charlene Edwards Honeywell ]

United States District Judge
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Counsel of Record and Umqmeesented Parties, if any



