
ANN M. ALLISON,

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

Plaintiff,

v. CASE NO. 8:12-CV-1313-T-17EAJ

DOMINIQUE PARISE, etal

Defendants.

ORDER

This causeis beforethe Court on:

Dkt. 3

Dkt. 12

Dkt. 15

Dkt. 18

Dkt. 24

Dkt. 26

AmendedMotion to Dismiss(Parise)
Motion to Dismiss(Parise)
AmendedMotion to Dismiss,
Motion for More Definite Statement(Albano, Lopez, City)
Motion to SetAside JudgmentDenying
Motion to DismissThird AmendedComplaint,
Motion to Amend or CorrectMotion to Dismiss(Parise)
Response
Response

This casewas removedon June12, 2012from HillsboroughCountyCircuit

Court.

Plaintiff Ann M. Allison hasfiled a Third AmendedComplaintagainstDefendants

DominiqueParise,JosephParise,DetectiveLopezand ChiefAlbano, in theirofficial

andindividual capacities,and the Cityof TempleTerrace,FL. The Third Amended

Complaint(Dkt. 2) includesthe following:

Count I Defamation- Libel

Count II Defamation- Slander

Count III Defamation- Libel

Count IV Defamation- Slander
CountV Civil Conspiracy

DominiqueParise
Dominique Parise
JosephParise
JosephParise
D. Parise,J. Parise,Lopez, Albano
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CountVI

CountVII

CountVIII

Count IX

CountX

CountXI

Tortious Interferencewith

BusinessRelationship D. Parise,J. Parise,Lopez
Intentional Infliction of

Emotional Distress D. Parise,J. Parise,Lopez, Albano

FalseArrest &

Imprisonment

Malicious Prosecution

Claim for Unconstitutional

Customor Policy Due
ProcessViolation/Failure

To ReasonablyInvestigate

(Sec. 1983)
Sec. 1983 Failureto Train

And Supervise

D. Parise,J. Parise,
Lopez, Albano, City of
TempleTerrace
D. Parise,J. Parise,Lopez,
Albano, City

Lopez,
Albano, City

Lopez, Albano, City

I. Dkt. 18 Motion to SetAsideJudgmentDenyingMotion to Dismiss Third Amended
Complaint; Motion to AmendMotion to Dismiss

DefendantsDominiqueand Joseph Parise move tosetaside the OrderDenying

Motion to Dismissenteredin HillsboroughCountyCircuit CourtbecauseDefendantsdid

notbecomeawareof the Orderuntil August 17, 2012. Defendantsarguethat

Defendantswill be severelyprejudicedbecauseif Defendants had received the Court's

Order,Defendantswould havemoved for reconsideration. The Courtnotesthat a

hearingon Defendants'Motion to DismissThird AmendedComplaint(Dkt. 3) was

conducted onMay 23, 2012. TheHillsboroughCountyCircuit Courtenteredan order

denyingtheMotion to Dismisson June20, 2012. This casewasremovedon June12,

2012.

Defendantsalso seekleaveto file an AmendedMotion to Dismiss; Defendants

filed Defendants'Motion to DismissThird AmendedComplaint(Dkt. 12) onAugust7,
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2012.

Plaintiff Allison objectsto both Motions.

The Courtdoesnot know the basisfor the denial of Defendants'Amended

Motion to Dismiss in StateCourt. The Court believesthat the Court'sconsiderationof

Defendants'Motion to Dismiss(Dkt. 12) will assistthe Court in the adjudicationof this

multi-Count, multi-Defendantcaseby. For this reason,and in orderto avoid prejudice

to Defendants,the Court will determineDefendants'Motion to Dismiss(Dkt. 12), and

grants leave toDefendantsto file the Motion.

After considerationthe Court denies the AmendedMotion to Dismiss(Dkt. 3) as

moot; theCourt grants the Motion to Set Aside Judgment(Dkt. 18), andgrants leave

to Defendantsto file the Motion to Dismiss(Dkt. 12).

II. Dkt. 12 Motion to Dismiss

A. Standardof Review

1. Fed. R. Civ. P. 12(b)(6)

"Under FederalRule ofCivil Procedure8(a)(2), acomplaintmustcontaina "short

andplain statementof theclaim showingthat thepleaderis entitledto relief." "[Djetailed
factual allegations"arenot required,Bell Atlantic v. Twomblv. 550 U.S. 544, 555(2007),

but the Rule doescall for sufficientfactualmatter,acceptedastrue, to "state aclaim to

relief that is plausibleonits face," id,, at570. Aclaim hasfacial plausibility whenthe

pleadedfactualcontentallows thecourt to drawthe reasonableinferencethatthe
defendantis liable forthe misconductalleged, id,, at 556. Twoworking principles

underlieTwomblv. First,the tenetthat a court mustaccepta complaint'sallegations as

true is inapplicableto threadbarerecitalsof a cause ofaction'selements,supportedby
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mereconclusorystatements,id,, at 555. Second,only a complaintthat statesa

plausibleclaim for relief survivesa motion to dismiss. Determiningwhethera complaint

statesa plausibleclaim is context-specific,requiring the reviewing court to draw on its

experienceand commonsense.ig\, at 556. A court consideringa motion to dismiss

may begin by identifyingallegationsthat, becausethey aremereconclusions,are not

entitled to the assumptionof truth. While legal conclusionscan provide the complaint's

framework,they mustbe supportedby factual allegations. Whenthereare

well-pleaded factual allegations, a court shouldassumetheir veracity and then

determinewhetherthey plausibly give rise to an entitlement torelief. SeeAshcroft v.

Iqbal. 129 S.Ct. 1937,1955-1956(2009)(quotingBell Atlantic v. Twomblv. 550U.S. 544

(2007).

2. Considerationof Exhibits Attachedto Complaint

The Court limits itsconsiderationto well-pleadedfactual allegations,documents

central to orreferencedin the complaint, andmattersjudicially noticed. LaGrastav.

FirstUnion Sec.Inc.. 358 F.3d 840, 845 (11thCir. 2004). The Court mayconsider

documentswhich are central toplaintiffs claim whoseauthenticityis not challenged,

whether the document isphysicallyattached to thecomplaintor not,without converting

the motion intoonefor summaryjudgment. Speakerv. U.S. Deot of Health and

HumanServicesCentersfor DiseaseControl andPrevention,623 F.3d 1371,1379

(11th Cir. 2010); SFM Holdings. Ltd. v. Bancof AmericaSecurities.LLC. 600 F.3d
1334,1337(11th Cir. 2010): Day v. Taylor, 400F.3d 1272,1276(11th Cir. 2005);

Maxcess.Inc. v. LucentTechs..Inc., 433 F.3d 1337, 1340n. 3 (11th Cir. 2005).

B. Discussion

1. CountsI, II, III, IV
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Florida law providesa qualified privilege negatinga claim for defamationwhere

the speakeracts in good faith, with an interestto be upheld, througha statementlimited

in scopeto a specificpurposeand publishedon a properoccasionand manner.

Gunder'sAuto Centerv. StateFarm Mut. Auto Ins. Co.. 422 Fed.Appx. 819, 821-22

(11th Cir. 2011). Toovercomequalified immunity, the pleading must allege facts

showing"expressmalice." Expressmalice is"ill will, hostility and an evil intention to

defameand injure." Lewis v.Evans,406 So.2d 489,492 (Fla. 2d DCA 1981). Express

malicecannotbe inferred from the fact that somestatementsare untrue. Dembvv.

English,667 So.2d350, 353 (Fla. 1sl DCA 1995). A conclusoryallegationunsupported

by factualallegationsthat statementsweremademaliciouslyis not anallegationof

expressmalice. Thequestionofwhetherqualified immunity attaches is aquestionof

law. Shawv.R.J. Reynolds.818 F.Supp.1539, 1542(M.D. Fla. 1993).

In Nodarv. Galbreath.462 So.2d803, 809 (Fla.1984), the Florida Supreme

Court held:

A communicationmadein good faith on anysubjectmatter
by onehaving an interesttherein,or in reference towhich he
has aduty, is privileged if made to a personhavinga
correspondinginterestor duty, even though itcontains
matterwhich would otherwisebe actionable.

Reportingto law enforcementraisesthepresumptionof aqualified privilege. See
Fridovich v. Fridovich, 598 So.2d 65(Fla. 1995). The allegations ofpublicationinvolve

only making reportsto law enforcement,andacomplaintfiled with theFlorida Bar.
Complaintsmade to theFlorida Bar areconfidential.

CountsI, II, III and IV do not allegepublicationto the generalpublic. After

consideration,the Courtgrants the Motion to Dismissas to CountsI, II, III and IV.
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2. CountV

A civil conspiracyrequires:(a) an agreementbetweentwo or moreparties;(b) to

do an unlawful actor to do a lawful act by unlawful means;(c) the doing of someovert

act inpursuanceof the conspiracy;and (d)damageto the plaintiff asa resultof the

actsdoneunderthe conspiracy. Raimi v. Furlong. 702So.2d1273,1284(Fla. 3d DCA

1997). An actionableconspiracyclaim requires anactionableunderlying tort orwrong.

Wright v. Yurko. 446 So.2d1162, 1164 (Fla.5,h DCA 1984).

A Section 1983conspiracyrequires: 1) aviolation of Plaintiff's federalrights; 2)

an agreement among the Defendants toviolatesuch aright; and 3) anactionable
wrong. ASection1983civil conspiracyclaim mustbepled with particularity. Fullmanv.

Graddick.739 F.2d 553, 556-7(11,h Cir. 1984).

After consideration, the Courtgrants theMotion to Dismiss,with leave to amend

to allege theconspiracyclaimwith particularity.

3. CountVI

Tortiousinterferencewith a businessrelationship requires: (1) theexistenceof a

businessrelationship;(2) knowledgeof therelationshipon the part of thedefendant;(3)
anintentionalandunjustified interferencewith therelationshipby thedefendant;and(4)
damagesto theplaintiff as aresultof the breachof the relationship. ChicagoTitle Ins.
Co. v.Aldav-DonelsonTitle Co. of Florida. Inc., 832So.2d810, 814 (Fla. 2dDCA 2002)

(citing TamiamiTrail Tours. Inc. v. Cotton.463 So.2d1126,1127(Fla.1985)).

After consideration, the Courtgrants theMotion to Dismiss,with leave to amend

theComplainttoallegefactswhich explainDefendants'knowledgeof thebusiness

relationship.

4. CountVII
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Defendantsarguethat the Third AmendedComplaintdoesnot allegeoutrageous

conductas requiredunderFlorida. Geidel v. City of BradentonBeach.56 F.Supp.2d

1359,1368(M.D. Fla. June1999).

After consideration,the Court grantsDefendants'Motion to Dismiss,with leave

to amendthe Complaintto meetthe requirementsof Florida law.

5. CountVIM

The Court notesthat the attachmentsto the Complaintestablishthat the Temple

TerracePoliceDepartmentprovideda reportto the State Attorney'sOffice. The report

indicates that the State Attorney'sOffice will "direct file." The Courttakesjudicial notice

of court records(CaseNo. 08-CF-006887)which indicatethat anInformationwasfiled
on April 7,2008,afterwhich a capias wasissuedandserved. Defendantsdid not

arrestPlaintiff.

After consideration,the CourtgrantsDefendants'Motion to Dismiss.

6. Count IX

As stated above, the Temple TerracePoliceDepartmentprovideda report to the

StateAttorney'sOffice, who investigatedandfiled anInformation,afterwhich acapias
was issued andserved. A malicious prosecution claimcannotsucceedwhere the

allegedtortfeasordoesnot makethedecisiontoprosecute.In this case, the State
Attorney'sOffice madethatdecision. Burnsv. GCC Beverages.Inc., 522 So.2d1217,

1221 (Fla. 1986).

After consideration,the CourtgrantsDefendants'Motion to Dismiss.

III. Dkt. 15 Motion to Dismiss
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1. Lopez, Albano - Official Capacity

Plaintiff Allison agreesthat the claimsassertedagainstthe individual officers in

their official capacitymay be dismissed.

After consideration,the Court grants the Motion to Dismissasto Defendants

Lopez andAlbano in their official capacity.

2. City of TempleTerrace- Official Capacity

Under FloridaStatute768.28(9)(a), the City ofTempleTerracecannotbe sued

for the willful and/ormaliciousconductof its employees. DefendantCity movesto

dismiss foractsof employeesdonein theirofficial capacity as to thefollowing:

CountV Civil Conspiracy
CountVI Tortious Interferencewith BusinessRelationship
CountVII Intentional Infliction of EmotionalDistress
CountVIII FalseArrest and FalseImprisonment
Count IX Malicious Prosecution

To the extentthat the aboveCountsinvolve intentionalacts,putting thoseacts

outsidethe scope ofemploymentsuch thatDefendantscan be suedonly in

Defendants'individual capacity, theCourt grants the Motion to Dismiss.

3. CountV

Defendants Lopez andAlbanoare namedin theirindividual capacity.

After consideration,the Courtgrants the Motion to Dismiss,with leave tofile an

amendedcomplaintdescribethe conspiracywith particularity.

4. CountVI
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DefendantLopez is namedin his individualcapacity.

After consideration,the Court grantsthe Motion to Dismiss,with leaveto file an

amendedcomplaintwhich explainsthe knowledgeof DefendantLopezat the relevant

time.

5. CountVII

DefendantsLopezand Albanoare namedin their individualcapacity.

After consideration,the Court grantsthe Motion to Dismiss, withleaveto file an

amendedcomplaintwhich makessufficientallegations of severity to meet the

requirementsof Florida law.

5. CountVIII

DefendantsLopez, Abano and theCity of TempleTerraceare named.

The Courtnotesthat the TempleTerracePolicy Departmentturned its Report

overto the StateAttorney'sOffice, who investigatedandthenfiled an Information,after

which acapiaswasissued. LopezandAlbano did not arrestPlaintiff. The issuanceof
a capiasindicatesthatprobablecause waspresent.The presence ofprobablecause

is acompletebar to aclaim for false arrest and falseimprisonment.Ortegav.

Christian.85 F.3d 1521, 1525(11* Cir. 1996).

After consideration,the Court grantsthe Motion to Dismiss.

6. Count IX
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DefendantsLopez, Albano and the City of TempleTerraceare named.

In this case,Plaintiff allegesa violation ofPlaintiff's FourthAmendmentrights.

To sufficientlyallegea federalmaliciousprosecutionclaim, a plaintiffmustallege:

(1) theelementsof the common law tort of maliciousprosecutionand (2) aviolation of

[plaintiff's] FourthAmendmentright to be free fromunreasonableseizures. Kingsland

v. City of Miami 382 F.3d 1220, 1234(11th Cir.2004). In Florida, the elementsof the

common law tort ofmaliciousprosecutionare: (1) an original judicialproceedingwas

commenced against theplaintiff; (2) the defendant was the legalcauseof theoriginal

proceeding;(3) theterminationof theoriginal proceeding constituted a bonafide

termination of thatproceedingin the plaintiff's favor; (4) therewasan absenceof

probablecausefor theoriginal proceeding;(5) the defendant hadmalice; and(6) the

plaintiff suffereddamages as aresultof theoriginal proceeding,id. at 1235.

As noted above, the Report attached to theThird AmendedComplaintshows

that Defendantsturned over their report to theStateAttorney's Office for investigation.

Defendantsdid notdecideto prosecutePlaintiff. Plaintiff doesnot allege that

Defendantsacted toimproperlyinfluencethedecisionof the StateAttorney'sOffice.

Eubanksv.Gerwen.40F.3d1157 (11th Cir. 1994).

After consideration,the Courtgrantsthe Motion to Dismiss.

7. CountX

DefendantsLopez,Albanoand theCity ofTemple Terrace are named.

Defendantsturned their report over to theStateAttorney's Office, who

filed an Information. Thereare no allegations thatDefendantsactedto improperly
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influencethe decisionof the StateAttorney'sOffice. Plaintiff hasnot allegedfacts

sufficient to showthe presenceof an unconstitutionalcustomor policy.

After consideration,the Court grants the Motion to Dismiss,with leaveto file an

amendedcomplaint.

8. CountXI

DefendantsLopez,Albano andthe City of TempleTerraceare named.

The substanceof this claim involvesallegationsof failure to train and supervise.

The allegations of the Third Amended Complaint do notshowhow the alleged custom

andpolicy of the Citywasthe moving force behind the alleged constitutionalviolation.

After consideration,the Court grants the Motion to Dismiss,with leaveto file an

amendedcomplaint. Accordingly, it is

ORDEREDthat:

1. The Motion to Dismiss(Dkt. 3) is denied as moot; the Motion to SetAside

Judgmentand for leave tofile an AmendedMotion to Dismiss(Dkt. 18) isgranted;

2. The Motion to Dismissof DefendantsDominiqueandJosephPariseis

granted as toCountsI, II, III and IV; is granted,with leave tofile an amended

complaintwithin fourteendaysasto CountV; is granted, with leaveto file an amended

complaint,as to CountVI; is granted, with leave tofile an amendedcomplaint,asto

CountVII; is grantedasto CountVIII, and isgrantedasto Count IX.
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3. The Motion to Dismissof DefendantsLopez, Albano and City of Temple

Terraceis granted asto dismissalof Lopez and Albano in theirofficial capacity;is

granted as to dismissal of Cityof TempleTerracein its official capacityas to CountsV,

VI, VII, VIII and IX; is granted asto Count V, Lopez and Albano in their individual

capacity,with leave tofile an amendedcomplaint; is granted as to CountVI, Lopezin

his individual capacity; isgranted as to CountVII, with leave tofile an amended

complaint,Lopez andAlbano in theirindividual capacity;is granted as to CountVIII; is

granted as to CountIX; is grantedas to CountX, with leave tofile anamended

complaint; is granted asto CountXI, with leave tofile an amendedcomplaint.

DONE and ORDERED in Chambers,in Tampa,Florida on this

dayof March, 2013.
^eC

Copiesto:
All partiesand counselof record
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ELIZABETH^A.^KOVAeHE-ViC H
United StatesDistricTJudge


