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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
SAMUEL MAZZOLA,
Petitioner,

-VS- Case No. 8:12-CV-1328-T-36JSS

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.

ORDER

Petitioner initiated this actiohby filing a petition for habeasorpus relief pursuant to 28
U.S.C. Section 2254 (Doc. No. 1). Upon ddesation of the petition, the Court ordered
Respondent to show cause why the relief sought in the petition should not be granted (Doc. No. 7).
Petitioner subsequently filed an amended peti{iboc. No. 10) and a memorandum of law in
support of the amended petition (Doc. No. 11). Thereafter, Respondent filed a response to the
amended petition (Doc. No. 17). Petitioner filedeply to the response (Doc. No. 23) and a
supplement to the reply (Doc. No. 24).

Petitioner alleges fifteen claims for relief in the amended petition:

1. Petitioner's constitutional rights were violated when the trial court denied

Petitioner's motion for mistrial on the ground that the prosecutor commented that

Petitioner failed to call a witness;

2. Petitioner’s sentence as a prison releasee reoffender is unconstitutional because it
violates Petitioner’s right to a trial by jury;

3. Petitioner’s sentence violates Petitioner’s constitutional rights because it exceeds the
statutory maximum;

4, Petitioner’'s sentence violates Petitioner’s constitutional rights because it fails to
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15.

provide a numerical term of years, as required by Florida statute;
Trial counsel was ineffective:
a. in allowing Petitioner to appear at trial in his prison uniform;

b. in failing to conduct a proper investigation that would have revealed a basis to
suppress State witness Rahsheita Stepigarttification of Petitioner during trial;

c. in failing to file a motn in limine to exclude Stephens’ identification testimony;

d. in failing to object when the State used a mug-shot of Petitioner to refresh
Stephens’ recollection when she was unable to identify Petitioner during trial;

e. in failing to 1) effectively cross-exame Stephens regarding her identification of
Petitioner, and 2) have Petitioner display the tattoos to the jury;

f. in failing to call Officers Staples, Tylland Haley to present testimony that would
have impeached Stephens’ identification testimony;

g. in failing to call Officer Coeyman to present testimony that witnesses Stephens
and Porter told him, while at the emergency room looking at Petitioner, that
Petitioner did not appear to be the drieéthe vehicle that struck and killed the
victim;

h. in failing to consult with and hire an expert in the fielgpsychology to testify

that Stephens’ identification testimony was unreliable;

I. in failing to investigate the hiring of @axpert to testify that Petitioner gave a false
confession, and by eliciting damaging testiiy from Detective Gibson that in his
experience, “no one has admitted to a crime like this that wasn’t involved in it, or
didn't do it”;

J. in failing to object to prosecutorial misconduct during closing arguments; and

Appellate counsel was ineffective in fagito challenge, on direct appeal, the trial
court’s jury instruction on manslaughter by act.



|. PROCEDURAL HISTORY

The State charged Petitioner by Information with one count of first-degree murder {Ex. 1).

A jury found Petitioner guilty of the lesser inded offense of second-degree murder (Ex. 3).
Petitioner was sentenced as a prison-releasee reoffender to life imprisonment (Ex. 4). Petitioner
filed a direct appeal with the Florida $&cl District Court of Appeal, which affirmemker curiam

without a written opinion (Ex. 6).

Petitioner next filed a Motion to Correct lllegal Sentence pursuant to Florida Rules of
Criminal Procedure, Rule 3.800(a) (Ex. 7). Bhagte post-conviction court denied the motion (EX.

8), and the appellate court affirmed without a written opinion (Ex. 9).

Petitioner next filed a Petition Alleging Ineftaee Assistance of Appellate Counsel in the
Second District Court of Appeal (Ex. 11), whiefas denied without written explanation (Ex. 12).
Petitioner then filed a motion for post-convictioglief pursuant to Florida Rules of Criminal
Procedure, Rule 3.850 alleging ten claims of eeff/e assistance of trial counsel (Ex. 13). The
state post-conviction court issued an order suntyrdenying three claims, and directing the State
to respond to the remaining seven claims (Ex. Ed)lowing the State’s response (Ex. 15), the state
post-conviction court denied the remaining seven claims (Ex. 16). Petitioner appealed the denial
of his Rule 3.850 motion, and the state appellate court affirmed the geniairiamwithout a
written opinion (Ex. 17).

1. GOVERNING LEGAL PRINCIPLES

Because Petitioner filed his petition afterrl\@4, 1996, this case is governed by 28 U.S.C.

References to the record will be made by citing to the particular volume and page of the Respondent’s
appendix. For example, “Ex. 1 at p. 1” refespage one of the volume labeled Exhibit 1.



§ 2254, as amended by the Antiterrorism an@&ive Death Penalty Act of 1996 (“AEDPA”).
Penry v. Johnsqrb32 U.S. 782, 792 (2001htenderson v. CampbeB53 F.3d 880, 889-90 (11th
Cir. 2003). The AEDPA “establishes a more deferential standard of review of state habeas
judgments,”Fugate v. Head261 F.3d 1206, 1215 (11th Cir. 2001), in order to “prevent federal
habeas ‘retrials’ and to ensure that state-court convictions are given effect to the extent possible
under law.”Bell v. Cone535 U.S. 685, 693 (200Xee also Woodford v. Viscio®i37 U.S. 19, 24
(2002) (recognizing that the federal habeas cewtaluation of state-court rulings is highly
deferential and that state-court decisions must be given the benefit of the doubt).
A. Standard of Review Under the AEDPA
Pursuant to the AEDPA, habeas relief may ngriaated with respect to a claim adjudicated
on the merits in state court unless the adjudication of the claim:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). The phrase “clearly establisFederal law,” encompasses only the holdings
of the United States Suprer@eurt “as of the time of the relevant state-court decisidfilliams
v. Taylor 529 U.S. 362, 412 (2000).

“[S]ection 2254(d)(1) provides two separate bases for reviewing state court decisions; the
‘contrary to’ and ‘unreasonable application’ clasiaeticulate independent considerations a federal
court must consider.Maharaj v. Secretary for Dep’t. of Corr432 F.3d 1292, 1308 (11th Cir.
2005). The meaning of the clauses was discubgethe Eleventh Circuit Court of Appeals in

Parker v. Heag244 F.3d 831, 835 (11th Cir. 2001):
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Under the “contrary to” clause, a federalict may grant the writ if the state court

arrives at a conclusion opposite to thegtahed by [the United States Supreme Court]

on a question of law or if the state codetcides a case differently than [the United

States Supreme Court] has on a set of nalgindistinguishable facts. Under the

‘unreasonable application’ clause, a federal habeas court may grant the writ if the

state court identifies the correct governiagal principle from [the United States

Supreme Court’s] decisions but unreasonapptias that principle to the facts of the

prisoner’s case.

If the federal court concludes that the state court applied federal law incorrectly, habeas relief is
appropriate only if that application was “objectively unreasonahde.”

Finally, under 8§ 2254(d)(2), a federal court magrgra writ of habeas corpus if the state
court’s decision “was based on an unreasonable dietgion of the facts in light of the evidence
presented in the State court proceeding.” A ddtetion of a factual issue made by a state court,
however, shall be presumed correct, and the hadei®ner shall have the burden of rebutting the
presumption of correctness by clear and convincing evidesee Parker244 F.3d at 835-36; 28
U.S.C. § 2254(e)(1).

B. Standard for I neffective Assistance of Counsel

The United States Supreme CourtSirickland v. Washingtord66 U.S. 668 (1984),
established a two-part test for determining whether a convicted person is entitled to relief on the
ground that his counsel rendered ineffectivesaasce: (1) whether counsel’s performance was
deficient and “fell below an objective standard of reasonableness”; and (2) whether the deficient
performance prejudiced the defeRskgl. at 687-88. A court must adiegto a strong presumption

that counsel’s conduct falls within the wide range of reasonable professional assistaate.

689-90. “Thus, a court deciding an actual indff@ness claim must judge the reasonableness of

2In Lockhart v. Fretwe)l506 U.S. 364, 372 (1993), the United Statge&me Court clarified that the prejudice
prong of the test does not focus solely on mere outcome diedion; rather, to establish prejudice, a criminal defendant
must show that counsel’s deficient representation rendeeaesult of the trial fundamentally unfair or unreliable.
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counsel’s challenged conduct on the facts of theqoder case, viewed ad the time of counsel’'s
conduct.” Id. at 690;Gates v. Zant863 F.2d 1492, 1497 (11th Cir. 1989).

As observed by the Eleventh Circuit Court gifp®als, the test for ineffective assistance of
counsel:

has nothing to do with what the best laatswould have done. Nor is the test even

what most good lawyers would have dowée ask only whether some reasonable

lawyer at the trial could have acted{lme circumstances, as defense counsel acted

attrial. Courts also should at the stagsume effectiveness and should always avoid

second guessing with the benefit of hindsigbtrickland encourages reviewing

courts to allow lawyers broad discretionrépresent their clients by pursuing their

own strategy. We are not interestedgirading lawyers’ performances; we are

interested in whether the adversarial process at trial, in fact, worked adequately.
White v. Singletary972 F.2d 1218, 1220-21 (11th Cir. 1992) oita omitted). Under those rules
and presumptions, “the cases in which habeas petitioners can properly prevail on the ground of
ineffective assistance of counsel are few and far betwdogers v. Zantl3 F.3d 384, 386 (11th
Cir. 1994).

Finally, “[c]laims of ineffective assistanad appellate counsel are governed by the same
standards applied to trial counsel ungerckland” Philmore v. McNejl575 F.3d 1251, 1264 (11th
Cir. 2009) (per curiam) (citingleath v. Jone941 F.2d 1126, 1130 (11th Cir. 1991)). Appellate

counsel’s performance is prejudicial if “theghected claim would have a reasonable probability of

success on appeal[.Heath 941 F.2d at 1132.

[11. ANALYSIS
Ground One

Petitioner claims that the state trial court deprived him of a fair trial and due process when
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it denied his motion for a mistrial based on an improper prosecutorial comment on Petitioner’'s
failure to call a witness. This claim involviége following exchange between the prosecutor and
Petitioner during cross-examination after Petitionertbsiified (on direct examination) that he lied
to police during the recorded interview because he thought he was protecting his son, who he
thought may have been in the car that killed the victim (see Ex. 2 at p. 247):

PROSECUTOR: Where is your son?

PETITIONER: I'm not sure. | really don’t know. I know he’s fled Florida.

PROSECUTOR: Is he in jalil, in prison in Ohio?

PETITIONER: | have no clue. | haven’t been in contact with him since then.

PROSECUTOR: You could have brought him down here to testify for you.

PETITIONER: Pardon me.

PROSECUTOR: You could have brough [sic] him down here to be here today.
(Ex. 2 at p. 248).

Trial counsel objected and moved for a mistrial on the ground that the prosecutor’s
guestion/comment that Petitioner could have brohigrgon to testify improperly shifted the burden
of proof to the defense (Ex. 2 at p. 249). Thad trourt sustained the objection, denied the motion
for a mistrial, and gave the following curative instruction:

Ladies and gentlemen, you are instructed to disregard the last question asked

by the assistant state attorney. The qoastias improper. In every criminal case it

is the state’s burden to proof [sic] their case beyond a reasonable doubt and to

overcome the defendant’s presumption of innocence.

Again, it is the State’s burden to prove the crime was committed that the
Defendant is charged with, and thef®wlant is the person who committed the

crime. The Defendant is not requiregtesent evidence or prove anything. You are
specifically instructed to keep that foremost in your mind as we go forward.



(Ex. 2 at pp. 249-51).

In state court, Petitioner raised this claimdirect appeal (Ex. 5). The appellate court
summarily affirmed without explanation (Ex. %).

A prosecutor “must refrain from making burdsiifting arguments which suggest that the
defendant has an obligation to produce any evidence or to prove innoddnited States v. Simpn
964 F.2d 1082, 1086 (11th Cir. 199Powever, a burden-shifting comment warrants reversal only
where the argument “permeates thereratmosphere of the trial[.]dl. at 1086 (internal quotation
marks omitted). Moreover, the prejudice from adem-shifting comment “can be cured by a court’s
instruction regarding the burden of proofd. at 1087 (citations omitted). “[A] prejudicial remark
may be rendered harmless by curative instructions to the jlady(titation and internal quotation
marks omitted).

In Petitioner’s case, the prosecutor’s quasttomment that Petitioner could have brought
his son to testify was likely impropénndeed, the trial court sustained defense counsel’s objection
to the question/comment and immediately gaveatse instruction to the jury (Ex. 2 at p. 250-51).
Additionally, the trial court subsequently instructed the jury that the State had the burden of proving
the crime beyond a reasonable doubt, and that Petitioner was not required to present evidence or

prove anything (Ex. 2 at p. 391). “[A] jury is presumed to follow jury instructiomsdams v.

3Even though the Second District Court of Appeal’s sieaiis not explained in a written opinion, the decision
is entitled to deference under the AEDPA because it does not rest on a procedural ground and therefore is an adjudication
on the merits See Wright v. Secretary for Dept. of Correctid®®&3 F.3d 1245, 1255-56 (11th Cir. 2002) (“In § 2254(d)
Congress meant to, and did, mandate deference to statadjoditations on the merits of federal constitutional issues,
and a decision that does not rest on procedural groundsigkamadjudication on the merits regardless of the form in
which itis expressed.”Bishop v. Warden, GDGR26 F.3d 1243, 1255 (11th Cir. 2013) (“It is by now abundantly clear
that AEDPA deference applies to summary dispositions of a state court, because ‘8§ 2254(d) does not require a state court
to give reasons before its decision can be deemed to have been ‘adjudicated on the merits.”Hguotigtgn v.
Richter 562 U.S. 86, 99 (2011)).

“As stated above, the state trial court inseddhe jury that “the question was improper.”
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Wainwright 709 F.2d 1443, 1447 (11th Cir.1988%st. denied464 U.S. 1063 (1984).

There is no indication that the jury did not felithe trial court’s instruction to disregard the
prosecutor’s burden-shifting question, and instarithat Petitioner was not required to present
evidence or prove anything. Additionally, the @ostor’'s question/comment was isolated and did
not permeate the atmosphere of the trialTherefore, the presutor’'s burden-shifting
guestion/comment did not so infect the trial with unfairness as to make Petitioner’s conviction a
denial of due processSee Darden v. Wainwrigh#77 U.S. 168, 181 (1986) (on habeas corpus
review, “[t]he relevant questiois whether the prosecutors’ commie ‘so infected the trial with
unfairness as to make the resulting cotieit a denial of due process.”) (quotifi@pnnelly v.
DeChristoforq 416 U.S. 637, 643 (1974)).

Accordingly, Petitioner has failed to demonstthg the state appellate court’s rejection of
this claim was contrary to or an unreasonaplaieation of controlling Supreme Court law or was
based on an unreasonable determination of the fatisrefore, Petitioner is not entitled to relief
on Ground One.

Ground Two

Petitioner contends that his sentence utidePrison Release Reoffender Act (PRRA) is

unconstitutional because the trial court, rather thanjury, made the factual determinations as to

whether Petitioner qualified under the stafutén support of his contention, Petitioner argues that

The PRRA provides:

1. “Prison releasee reoffender” means arfgmigant who commits, or attempts to commit:
a. Treason;
b. Murder;

¢. Manslaughter;



d. Sexual battery;

e. Carjacking;

f. Home-invasion robbery;

g. Robbery;

h. Arson;

i. Kidnapping;

j. Aggravated assault with a deadly weapon;
k. Aggravated battery;

|. Aggravated stalking;

m. Aircraft piracy;

n. Unlawful throwing, plawng, or discharging of a destructive device or bomb;

0. Any felony that involves these or threat of physicébrce or violence against an
individual,

p. Armed burglary;
g. Burglary of a dwWimg or burglary of an occupied structure; or
r. Any felony violation of §90.07, s. 800.04, s. 827.@83,827.071, or s. 847.0135(5);

within 3 years after being released from a state correctional facility operated by the Bapaftm
Corrections or a private vendor or within 3 yeafter being released from a correctional institution

of another state, the District of Columbia, theteleh States, any possession or territory of the United
States, or any foreign jurisdiction, following incarceration for an offense for which the sentence is
punishable by more than 1 year in this state.

2. “Prison releasee reoffender” also meawysdefendant who commits or attempts to commit any offense
listed in sub-subparagrapagl.a.-r. while the defendant was serving a prison sentence or on escape status from
a state correctional facility operated by the Departnoér€orrections or a private vendor or while the
defendant was on escape status from a correctional irstinftianother state, the District of Columbia, the
United States, any possession or territory of the United States, or any foreign jurisdiction, following
incarceration for an offense for which the sentengaiigshable by more than 1 year in this state.

3. If the state attorney determines that a defendant is a prison releasee reoffender as defined in
subparagraph 1., the state attorney may seek to have the court sentence the defendant as a prison releasee
reoffender. Upon proof from the state attorney that establishes by a preponderance of the evidence that a
defendant is a prison releasee reoffeadatefined in this section, sucHaledant is not eligible for sentencing
under the sentencing guidelines and must be sentenced as follows:

a. For a felony punishable by life, by a term of imprisonment for life;
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the PRRA is unconstitutional because it violdtessright to trial by jury, and cites #pprendi v.
New Jersey530 U.S. 466 (2000), which held that “[o]thban the fact of a prior conviction, any
fact that increases the penalty for a cribeyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable dedht530 U.S. at 490.
Petitioner'sApprendiclaim is without merit as he fails to demonstrate that his sentence

exceeded the statutory maximum. Petitioner wasicted of second-degree murder, a first-degree
felony. Section 782.04(2), Florida Sttds. The statutory maximumrgadty for that offense is life
imprisonment. Sections 782.04(2); 775.082(3)(d), Feo8thtutes. Therefore, Petitioner’'s sentence
to life imprisonment does not exceed the prescribed statutory maximum.

Moreover, the state trial court’s impositioredffe sentence under the PRRA did not violate
Apprendiand Petitioner’s right to trial by jury becauke fact that Petitioner committed the offense
of second-degree murder withindle years after being released from the Department of Corrections
“Is analogous to the fact of aipr conviction because it demonstrates Petitioner’s recidivifuss
v. McNeil 2010 U.S. Dist. LEXIS 53139, at *128 (N.Bla. Apr. 14, 2010) (unpublished}ee also
Stabile v. Stat€790 So. 2d 1235, 1238 (Fla. 5th DCA 200Bgprendiis inapplicable to the Prison
Releasee Reoffender Act, because the Act merely limits the court’s discretion in sentencing. It does
not increase the penalty beyond the statutory maximu@uiley v. State906 So. 2d 1264, 1265

(Fla. 4" DCA 2005) (“For the purpose of applyidgprendiandBlakely[v. Washington542 U.S.

b. For a felony of thedt degree, by a term of imprisonment of 30 years;
c. For a felony of the seu degree, by a term of imprisonment of 15 years; and
d. For a felony of theitth degree, by a term of imprisonment of 5 years.
Fla. Stat., § 775.082(9)(a). Petitioner appears to cotti@ntlis sentence under the PRRA is unconstitutional because

the court, rather than the jury, determined that the méodathich he was convicted was committed within 3 years after
being released from the Department of Corrections (Dkt. 11 at p. 2).
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296 (2004)], the date of a defendant’s reldage prison under the prison releasee reoffender
statute is analogous to the fact of a prior conviction under the habitual felony offender statute.”).

The state courts’ denial of this claim was nmttrary to clearly established federal law, did
not involve an unreasonable application of cleasiablished federal law, and was not based on an
unreasonable determination of the f&ctsccordingly, Ground Two does not warrant federal habeas
relief.

Ground Three

Petitioner contends that his sentence t® ilhprisonment is ummstitutional because it
exceeds the statutory maximum for the offenseasfviction. As notedbove, in Florida the
statutory maximum penalty for second-degree murder is life imprisonment. Sections 782.04(2);
775.082(3)(d), Florida Statute¥asin v. State896 So. 2d 875, 876 (Fla" ®CA 2005) (“The
statutory maximum sentence for second degree enusdlife. . . .”). Therefore, Petitioner’s
sentence does not exceed the statutory maximum.

Moreover, in denying this claim, the statetposnviction court determined that Petitioner’s
sentence was “not illegal” under Florida law because “[a] life sentence is expressly permitted for
second degree murder.” (Ex. 8 at p. 2). Blete court’'s determination with regard to the
interpretation of a state sentencing statute is am isisstate law that is not subject to federal habeas
review. See Curry v. Culliverl4l F. App’x 832, 83411th Cir. 2005) (claims regarding the
interpretation of a state’s sentencing setue purely questions of state law) (citiarizales v.
Wainwright 699 F.2d 1053, 1055 (11th Cir. 1983%pee also Callahan v. CamphelR7 F.3d 897,

932 (11th Cir. 2005) (holding that “[iJt is a fundamt&l principle that state courts are the final

®In state court, Petitioner raised this claim in Groune Gfhis Rule 3.800(a) motion (Ex. 7). The state post-
conviction court denied the claim (Ex. 8), and the state appellate court affirmed (Ex. 9).
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arbiters of state law, and federal habeas courts should not second-guess them on such matters.”)
(citation and internal quotation marks omitted).

The state courts’ denial of this claim was rartttary to clearly established federal law, and
was not based on an unreasonable determinatithie édcts. Accordingly, Ground Three does not
warrant federal habeas relief.

Ground Four

Petitioner asserts that his sentence to “lifefiisonment violates his federal constitutional
rights because state law requires his sentence settfer a term of years. Despite Petitioner’s
assertion that his life sentence violates his fedenagtitutional rights, his claim is a state law issue
challenging the application of Florida’s sentencimgdaThe claim, therefore, is not cognizable on
federal habeas reviewSee Branan v. Bootl861 F.2d 1507, 1508 (11th Cir. 1989) (“[F]ederal
courts cannot review a state’s alleged failure to adhere to its own sentencing procedures.”).

Additionally, even if the claim was cognizable on federal habeas review, the state courts
determined that a sentence to life in prison is‘antllegal indefinite sentence.” (Ex. 11 at p. 2).

“[Nt is not the province of a federal habeas court to reexamine state-court determinations on
state-law questions.Estelle v. McGuirg502 U.S. 62, 67 (1991).

Petitioner has failed to demonsgdhat his sentence to “lifefnprisonment rather than a
term of years violates clearly established fedeval lHe therefore has failed to show that the state
courts’ denial of this claim vgacontrary to clearly established federal law. Accordingly, Ground
Four does not warrant federal habeas relief.

Ground Five

Petitioner complains that trial counsel was iaefive in forcing Petitioner to wear his prison
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uniform during trial. Petitioner contends that he tdnsel that he did natant to wear the prison
uniform during trial, and that Petitioner’s siskeought clothes to the jail for Petitioner to wear at
trial. Petitioner asserts that because he worprteen uniform during trial, the jury did not believe
he was a credible witness.

In state court, Petitioner raised this olan Ground One of his Rule 3.850 motion (Ex. 13
at pp. 3-5). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to object
to the Defendant having to wear his jailfonm at trial. The Defendant asserts that
he informed his counsel that he did notiM® wear the jail uniform, but on the day
of trial he was told that he did not hgyermission to change his clothes. He asserts
that his counsel should have objected to the Defendant not being able to wear his
own clothes for trial. The Defendant mims that he was prejudiced because the
jury was able to identify him as a prisoner and the State was able to argue that the
Defendant had been in jail for over two years.

In its response, the State asserts that during the motion to suppress hearing
the day before trial, defense counsel stated that he and the Defendant were
contemplating remaining in the jail clothes. See Exhibit B: Suppression Hearing
Transcript, pg. 68-70. Eventually, defenseunsel stated that he wanted the
Defendant to remain in the clothes he was wearing. Therefore, it was clearly a
strategic decision of counsel to wear jail clothes as it would garner sympathy with
the jury because of the Defendant’s neatlcondition. The State further argues that
the Defendant could have voiced his dig@ment with defense counsel’s decision
before trial and he failed to do so. S&énibit B: pgs. 72-74. This Court finds the
State’s arguments persuasive. During the motion to suppress hearing, defense
counsel asked for the Defendant to be dressed as he was, in his jail clothes, because
he did not want the Defendant to be améortable trying tacover up an injury.
Therefore, defense counsel was notfextive and the Defendant cannot show how
he was prejudiced. Consequently, this claim is denied.

(Ex. 16 at record pp. 244-45).
Here, the state post-conviction court found tt@insel made a strategic decision to have

Petitioner wear his jail clothes during trial because 1) it could elicit jury sympathy due to
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Petitioner's medical conditiofand 2) he did not want Petitioner to be uncomfortable during the trial
by attempting to cover-up his injur The state court’s factual determination that defense counsel
made a strategic decision to have Petitioneamhis jail clothes was not unreasonabfeee
Fotopoulos v. Sec'y, Dep’t of Corb16 F.3d 1229, 1233 (11th Cir. 20@8pting that the federal
court gives a presumption of correctness to the stairt’s factual determination regarding whether
counsel’s actions were the product of a strategic decisiert),denied129 S. Ct. 217 (2008).
During the hearing on Petitioner’'s motion to suggs; the prosecutor expressed his concern
that Petitioner wearing a brace and sitting in a wdteet would elicit sympathy from the jury, and
asked the court to direct the Petitioner to “cayethe brace with his jacket or something.” (Ex.
16 - “Exhibit B” at transcript p. 68). In response, defense counsel objected, arguing that he and
Petitioner “were debating whether we even shouldatiget clothes and just leave him in the [jail
clothes]” and that he “didn’t wd to do anything that would make [Petitioner] more uncomfortable.
...." (Id. at transcript pp. 68-69). After the judge sththat he was not going to require Petitioner
to cover the brace, he asked defense counsgthehhe intended to have Petitioner “dressed out”
for the trial (d. at transcript p. 69). Defense counsedvaared “No, Judge” and “I would like him
to be [dressed] the way he is nowd.J. Counsel then clarified @ he did not want Petitioner
dressed in an orange jail uniform that hadit“gplattered over it,” but wanted Petitioner wearing
the blue jail uniform he was wearing at the time of the hearing on the motion to supgress (
transcript pp. 69-70). And when the baliliff confed that “what [Petitioner’s] wearing now would

be “what he’ll wear tomorrow [at trial,]” defenseunsel stated “[t|hat answered my questiofd” (

"Defense counsel argued, during Petitioner’'s second mfitiomistrial, that the jail clothes “could. . .be
interpreted as a hospital gown as opposed to a prison gown” because the clothes were “dark blue” and did not have
“County Jail’ written on it.” (Ex. 2 at p. 254).
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attranscript p. 70). Defense counsel’s statemregtsding Petitioner wearing his jail clothes during
trial support the state post-conviction court’s findingt defense counsel made a strategic decision
to have Petitioner wear his jail clothes during trial.

Having determined that the state post-conviction court's factual determination was
reasonable, this Court next must determwlgether counsel’'s strategic determination was
reasonableSee Roe v. Flores-Ortega?8 U.S. 470, 481 (2000%iticklandtest requires habeas
court to determine whether counsel’s strategiwslon was “reasonable”). “In order to show that
an attorney’s strategic choice was unreasonablegtitioner must establish that no competent
counsel would have made such a choi¢gdvenzano v. Singletar48 F.3d 1327, 1332 (11th Cir.
1998) (citations and internal quotation marks omittedhus, “strategic choices [by counsel] are
virtually unchallengeable fd.

Petitioner has failed to show that trial counsdgsision to allow Petitioner to wear his jalil
clothes during trial was a course no competennsel would have taken under the circumstances.
Itis apparent from the record that counseld@ttemplated, and discussed with Petitioner, the issue
of whether Petitioner should weatr his jail uniforncivilian clothes, and thereafter made a strategic
decision to have Petitioner wear his jail unifamhopes of eliciting symgthy from the jury and
to make Petitioner more comfortable during trial. This Court cannot say that defense counsel's
tactical decision to allow Petitioner to wear jddthes during trial was unreasonable trial strategy.
See, e.g., Estelle v. Williap25 U.S. 501, 508 (1976) (“[I]t is nah uncommon defense tactic to
produce the defendant in jail clothes in the hope of eliciting sympathy from the jury.”) (citations
omitted).

Petitioner has failed tehow that the state courts’ denial of this claim was contrary to
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Stricklandor based on an unreasonable determinatidimeofiacts. Accordingly, Ground Five does
not warrant federal habeas refef.
Ground Six

During trial, State witness Rahsheita Stepgha&lentified Petitioner as the man she saw
driving the car that struck and killed the victim (Ex. 2 at p. 44). She testified, howeateafter
the incident she was taken to the hospitaémghPetitioner was transported, and she could not
identify Petitioner at that time because “[tlhere were just so many people around him. . ..” (Ex. 2
at p. 45). Petitioner claims th#dte day after Stephens was umatd identify Petitioner at the
hospital, Detective Gibson asked Stephens to identify Petitioner from a single photograph of
Petitioner. Petitioner contends that trial counsat ineffective in failing to investigate and
discover that Stephens’ in-court identification of Petitioner was the result of this unduly suggestive
pre-trial identification procedure. Petitioner funtikentends that counsel would have discovered
the suggestive identification procedure had cousslatd Stephens, during her pre-trial deposition,
whether she had been asked to identify Petitiatexny other time other than at the hospital.
Petitioner argues that “[s]juch questing is basis [sic] and elementary line of inquiry which would
have been pursued by any reasonable attornelgt’ {D at p. 15). Petitioner further argues that had

counsel discovered the unduly suggestive identibogirocedure, Stephens’ in-court identification

®The Court notes that Petitioner does not allege a subvgt@maim that he was denied a fair trial because he
was compelled to appear at trial in his jail clothes. Nor did Petitioner present the claim in state court. However, even
if Petitioner had made the claim, it would fail on the meritfTlhe state cannot, consistent with the Fourteenth
Amendment, compel an accused to stand trial befguey while dressed in identifiable prison clothe®bswell v.
Alabama 537 F.2d 100, 102 (5th Cir. 1976). Nevertheless, fendlant cannot obtain release where he has not objected
[to wearing jail clothes] at the time of trialWright v. Texass33 F.2d 185, 188 (5th Cir. 1976). It is apparent from the
record that Petitioner knew he was not required to wegaihidothes during trial, yet at no point did Petitioner make
known to the trial court that he objected to his appeararai étothes. Therefore, Petitioner has not demonstrated that
he was forced to wear his jail clothes during t&se Estelled25 U.S. at 512 n.9 (“[Defendant’s] silence [on the issue
of wearing jail clothes during trial] pcludes any suggestion of compulsion.”).
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of Petitioner would have been excluded, and the jury would have found him not guilty.
In state court, Petitioner raised this olan Ground Two of his Rule 3.850 motion (Ex. 13
at pp. 5-6). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to
investigate his case because he would ldis@overed a basis to move to suppress
identification by witness Rahsheita Stephdrise Defendant alleges that at trial Ms.
Stephens was the only witness who iderdifiem as the person who drove into the
victim. He asserts that after a failed attétopdentify the Defendant at the hospital,

Ms. Stephens was shown a photograph of the Defendant by Detective Gibson in a
suggestive identification procedure. However, the Defendant asserts that during
depositions Ms. Stephens stated that shenatable to identify the driver of the car.

The Defendant maintains that his counsel should have questioned the change in
testimony and that Ms. Stephens’ testimony should have been suppressed.

In its response, the State asserts ti@tDefendant’s claim must be denied
because he has not shown that defense counsel was ineffective. The State argues that
the Defendant has not shown how he aware that Ms. Stephens was shown this
photo or that counsel knew of this phaBmunsel cannot be ineffective for failing
to raise a claim that he knew nothing ab&gte Young v. Staté89 So. 2d 1 160, 1
162 (Fla. 5th DCA 2001). The State argues that during depositions Ms. Stephens’
statement that she was unable to identify the driver of the vehicle referred to her
ability at the time of the depositions. Dugitrial, defense counsel impeached Ms.
Stephens with her deposition testimony which was proper. See Exhibit C: Trial
Transcripts, pgs. 47-49, 354-364. This Cdinds the State’s arguments persuasive
as defense counsel impeached the testinobiWs. Stephens with her inconsistent
statements at trial. Therefore, defense counsel was not ineffective and this claim
is denied.

(Ex. 16 at record pp. 245-46).

The state post-conviction courtistermination that Petitioner failed to demonstrate deficient
performance was not objectively unreasonaloie yeas not based on an unreasonable determination
of the facts. Petitioner offered no evidencesupport of his allegation that Detective Gibson
showed Stephens a photographPetitioner. Moreover, even if Detective Gibson had shown
Stephens the photograph tig@ener did not allege, let alone demonstrate, that counsel knew that

Detective Gibson had done so. And Petitioner’ sewtitin that counsel would have discovered that
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Detective Gibson had shown Stephens the phaptghad counsel asked Stephens (during her
deposition) whether she had been asked to idepdéfigioner at any time other than at the hospital
is purely speculative. Petitioner has not provided any testimony or an affidavit from Stephens
indicating how Stephens would have answetleel question. Counsel therefore cannot be
constitutionally ineffective for failing to pursue an issue he knew nothing aBeetUnited States
v. Fields 565 F.3d 290, 295 (5th Cir. 200@LIairvoyance is not a required attribute of effective
representation.”).
Moreover, even assuming as true that Detective Gibson showed Stephens a photograph of
Petitioner, and assuming counsel was deficiefatlimg to discover this, Petitioner’s claim fails on
the prejudice prong @trickland Even if Stephens’ identifiti@n testimony had been excluded as
a result of a successful motion to suppress by defense counsel, Petitioner cannot show a reasonable
probability that suppression of Stephens’ idécdiion of Petitioner would have changed the
outcome of the trial. This is so because defens@sel impeached Stephens at trial with her prior
deposition testimony that she could not identify the driver of the velsie&Ek. 2 at p. 49), and
because the recorded statement Petitioner gavdi¢e po which he admitted he was the driver and
gave very specific details of the incident, was sufficient evidence that Petitioner was the driver.
Therefore, Petitioner has failed to demonstratettieastate courts’ denial of this claim was
contrary toStricklandor based on an unreasonable detertiinaf the facts. Accordingly, Ground
Six does not warrant federal habeas relief.
Ground Seven
Petitioner contends that trial counsel was ieetif/e in failing to file a motion in limine to

exclude Stephens’ testimony concerning her identification of Petitioner as the assailant. Petitioner
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argues that counsel should have filed the amotn limine and argued that Stephens was not
“qualified” to give identification testimony because prior to trial, Stephens was unable to identify
Petitioner as the assailant.

In state court, Petitioner raised this olaas Ground Three offiRule 3.850 motion (Ex. 13
at pp. 7-9). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to file a
motion in limine to exclude the testimonyMé. Stephens. The Defendant maintains
that prior to trial Ms. Stephens could not identify the Defendant and only gave
general descriptions. The Defendant asserts that his counsel knew before trial that
Ms. Stephens could not identify the Dedent and counsehsuld have moved to
have her excluded from testifying at triblle asserts that if his counsel had raised
this issue in a motion it would have been excluded and the State would not have been
able to prove its case and he would have been found not guilty.

In its response, the State argues that the Defendant’s reliaGeeadiord v.
State 533 So. 2d 270 (Fla. 1988) aRdrvear v. State810 So. 2d 901 (Fla. 2002),
are misplaced as they both consideearbay exception concerning an out of court
identification. The State asserts tha firoper remedy for defense counsel was to
impeach the inconsistent statements of Ms. Stephens and not to file a motion in
limine as the Defendant suggests. Thessdaserts that there was no legal basis upon
which defense counsel could have based an objection or motion to exclude the
identification testimony simply becausewas inconsistent. This Court finds the
State’s arguments persuasive. During trial, defense counsel impeached the witness
with her deposition testimony where she stated that she did not see the suspect. See
Exhibit C: Trial Transcripts, pgs. 47-49. 8iefore, defense counsel did impeach the
witness and was not ineffective. Consequently, this claim is denied.

(Ex. 16 at record p. 246).

Petitioner has failed to demonstrate either deficient performance or prejudice because he has
failed to show that a motion in limine wouldeabeen granted, and Stephens’ identification
testimony would have been excluded, had couniedithe motion. The state post-conviction court
determined that there was no legal basis tauebecBtephens’ identification testimony. Therefore,

the state post-conviction court has answered th&tigmeof what would hae happened had defense
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counsel filed a motion in limine requesting thelw@urt exclude Stephens’ identification testimony
- - the motion would have been deni&ge e.g., Callahan v. Camphd27 F.3d 897, 932 (11th Cir.
2005) (Alabama Court of Criminal Appeals had already answkeeguestion of what would have
happened had counsel objected to the introdactif petitioner's statements based on state
decisions; the objection would have been overruledefore, counsel was not ineffective for failing
to make that objection).

Petitioner has not established that the state codetial of this claim is contrary to, or an
unreasonable application drickland Accordingly, Ground Seven does not warrant federal
habeas relief.

Ground Eight

Petitioner contends that trial counsel was ineffective in failing to object when the State,
during its examination of Stephens, showed Steplemug shot of Petitioner to refresh Stephens’
recollection after she was unable to identify Ratigr at trial. Petitioner further contends that
counsel was ineffective in failing to object t@fthens’ in-court identification of Petitioner because
it was made only after she was shown the phafgrPetitioner argues that had counsel objected,
the jury would have found the State was unablertve Petitioner was the driver of the car that
killed the victim.

In state court, Petitioner raised this claim as Ground Four of his Rule 3.850 motion (Ex. 13
at pp. 9-12). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to object

to the State using a mug shot of the Defendant to show to Ms. Stephens. The

Defendant alleges that Ms. Stephens stated in depositions that she did not see the

Defendant at the scene of the crime. dfleges that Ms. Stephens was shown a

single photograph of the Defendant to refresh her memory and then she was able to
identify the Defendant at trial. The Defemdlanaintains that his counsel should have
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objected to the State’s use of a mug $bddolster Ms. Stephens testimony at trial.
The Defendant maintains that if his coeltsad objected the jury would have found
that the State was unable to prove identity.

In its response, the State asserts st Stephens was able to identify the
Defendant prior to being shown the photggr. See Exhibit C: Trial Transcripts,
pgs. 44-45, 58-59. Therefore, the photo wasweoessary to refresh Ms. Stephens
recollection and she was only shown the phiotexplain why she could not identify
the Defendant at the hospital.

This Court finds the State’s arguments persuasive. Ms. Stephens identified

the Defendant before she was shownpthetograph and therefore, defense counsel

had no reason to object. Consequently, defense counsel was not ineffective and this

claim is denied.

(Ex. 16 at record pp. 246-47).

The state post-conviction court’s determination that Petitioner failed to demonstrate deficient
performance was not objectively unreasonable, and was not based on an unreasonable determination
of the facts. The record suppottte state court’s factual finding that Stephens identified Petitioner
during trial before she was shown Petitioner’s pgoaph (Ex. 2 at pp. 44, 58). Therefore, because
Stephens identified Petitioner before she wesvé the photograph, counsel was not deficient in
failing to object to Stephens’ identification of Petitioner on the ground that the identification was
made only after Stephens was shown Petitioqdrtdéograph. Moreover, counsel was not deficient
in failing to object to the State showing Peiiter's photograph to Stephens on the ground that it
was improper to do so to refresh Stephens’ recollection that Petitioner was the driver. The
photograph was not used to refresh Stephens’ retioless to what the driver looked like. Rather,
Stephens was shown the photograph during re-direct apparent attempt to rehabilitate her after
defense counsel impeached her with her deposition testimony (Ex. 2 at pp. 58). Accordingly,

Ground Eight does not warrant federal habeas relief.

Ground Nine
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Petitioner contends that counsel was ineffective in failing to 1) effectively cross-examine
Stephens regarding her identification of Petitioaad 2) have Petitioner display the tattoos on his
arms, shoulders, and back to the jury. Petitioner artina¢ because Stephens testified 1) at trial that
the driver of the vehicle was not wearing a slaing 2) during her deposition that the driver “did
not have any ‘particularly identifying featuresdikattoos,” counsel should have asked Stephens,
during cross-examination at trial, whether she saw any tattoos on the driver, then had Petitioner
display his tattoos to the jury.

In state court, Petitioner raised this olaas Ground Five of 8iRule 3.850 motion (Ex. 13
at pp. 13-14). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to
effectively cross-examine Ms. Stephens about her identification of the Defendant.
The Defendant asserts that he has nooetattoos on his body and that during her
depositions Ms. Stephens stated that theeddid not have identifying features, like
tattoos, on his body. The Defendant maintains that his counsel should have
guestioned Ms. Stephens at trial aboutdner statement that the Defendant did not
have tattoos. He also asserts that he shaud been asked to display his tattoos for
the jury. The Defendant maintains thahi$ attorney had not been ineffective it is
reasonable that the outcome of his trial would have been different.

However, the Defendant’s allegations lack merit. Defense counsel questioned
the Defendant regarding the amount #&ahtion of the tattoos on his body. See
Exhibit B: Trial Transcript, pgs. 24847. The Defendant has not provided any
testimony that the jury did not believe his testimony that he had visible tattoos.
Moreover, defense counsel did ask witness, Ms. Porter, if she noticed tattoos on the
Defendant’s body to which she replied nee&Exhibit B: Trial Transcript, pgs. 70.
Therefore, it was establishéd the jury that the Defendant had tattoos that the
eyewitnesses did not notice. Consequently, defense counsel is not ineffective for
failing to continue to question the witnesses or for failing to have the Defendant
display the tattoos for the jury. Therefore, this claim is denied.

(Ex. 14 at p. 3).
The state post-conviction court’s determinaticat #etitioner failed to demonstrate deficient

performance was not objectively unreasonableypashot based on an unreasonable determination
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of the facts. Initially, Petitioner has not establtshew Stephens would have testified had she been
asked at trial whether she saw tattoos onditieer. Although Petitioner contends that during
Stephens’ pre-trial deposition she testified that the driver did not have any “particular identifying
feature’s [sic] like tattoos” (Dkt. 1 at p. 21Retitioner has failed to provide this Court with
Stephens’ deposition testimony. Therefore, Petitibas failed to present any evidence to support
his contention that Stephens would have testified at trial as he theoBeesUnited States v.
Ashimj 932 F.2d 643, 650 (7th Cir. 1991) (“[E]viderateout the testimony of a putative witness
must generally be presented in the form of actual testimony by the witness or on affidavit. A
defendant cannot simply state ttia testimony would have beendaable; self-serving speculation

will not sustain an ineffective assistance clainféptnotes omitted). @isequently, his claim is

too speculative to warrant reliee Johnson v. Alabani2b6 F.3d 1156, 1187 (11th Cir. 2001)
(“Johnson offers only speculation that the missiitg@sses would have been helpful. This kind of
speculation is ‘insufficient to carry the burdef a habeas corpus petitioner.™) (quotilglrich v.
Wainwright 777 F.2d 630, 636 (11th Cir.19858ee also Tejada v. Dugg®41 F.2d 1551, 1559
(11th Cir. 1991) (vague, conclusory, or unsupported allegations cannot support an ineffective
assistance of counsel claim).

Moreover, even if Stephens had testified at that she did not see any tattoos on the driver,
and even if Petitioner had removed his shirt to reveal the tattoos on his shoulders and back to the
jury, Petitioner has failed to show a reasonable piibaof a different outcome at trial, let alone
that the Florida courts’ denial of this claim was unreasonable. During cross-examination of Ms.
Porter at trial, defense counsel asked Ms. Puatether the driver of thear that killed the victim

was wearing a shirt as he wasning away (Ex. 2 at p. 71). MBorter answered “No, he did not
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have a shirt on.” 1¢.). Defense counsel also asked Ms. Porter if she saw “any tattoos on the
driver?” (d. at p. 70). Ms. Porter answered “No.Id.§. During direct examination, Petitioner
testified that on the date of the incident hd kaveral tattoos on his arms, shoulders, and back (
at 246-47). Additionally, it is apparent from thiaktranscript that the tattoos on Petitioner’'s arms
were, at least partially, visible to the judg.(at p. 246). During his closing statement, defense
counsel argued that Petitioner could not have been the driver because Petitioner had numerous
tattoos on his back and on both arms and shoulgetrdis. Porter testified 1) that she saw the
driver of the car that struck thectim, 2) that the driver was not aeng a shirt, and 3) that she did
not see any tattoos on the driviek. @t pp. 367-68). The jury wassttefore aware that Petitioner had
multiple tattoos on his arms, shoulders, and baci,the eyewitnesses testified that the driver of
the car was not wearing a sHiand that Ms. Porter testified that she did not see any tattoos on the
driver. Therefore, Petitioner removing his shintdeeal the tattoos on his back and shoulders, and
Stephens’ testimony that she did not see tattoos on the driver, merely would have been cumulative
of evidence already presented at trial. “[@dtitioner cannot satisfy the prejudice prong of the
Stricklandtest with evidence that is merely cuntiva of evidence already presented at triRiose
V. McNei| 634 F.3d 1224, 1243 (11th Cir. 2011)ccardingly, Ground Nine does not warrant
federal habeas relief.
Ground Ten

Petitioner contends that trial counsel was ieif/e in failing to call Officers Staples, Tully,
and Haley to testify at trial. Petitioner asserts @fficer Staples would have testified 1) that when

she arrived at the location where Petitioner was found shot, Petitioner was wearing “blue jean

9Stephens testified, in pertinent part, that “I know exaetigt [the driver] had on, which is the same thing the
guy had on at the hospital, which is white jeans and no T-shirt.” (Ex. 2 at p. 49).
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shorts,” and “had on a dark blue T-shirt wahpocket,” and 2) she saw paramedics take off
Petitioner’'s shorts and shirt. Petitioner avers fficer Tully would havetestified that after
Petitioner was transported to the hospital, she “observed a dark colored shirt laying in the same area
where the Petitioner was found.” And Petitioner asgbet Officer Haley would have testified that
Petitioner “was wearing a blue shirt.” Petitionegwaes that the officers’ testimony would have cast
doubt on Stephens’ identification of Petitioner asdheer of the vehicle that struck the victim
because Stephens testified that the driver was not wearing a shirt.

In state court, Petitioner raised this claim as Ground Six of his Rule 3.850 motion (Ex. 13
at pp. 15-16). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to present
available witnesses at trial. The Defendalgiges that his couakshould have called
Officers Janie Staples, Thomas Tully, and James Haley who were available to testify
at trial. The Defendant asserts that these officers would have testified that the
Defendant was wearing a blue shirt,igthwas taken off when the paramedics
arrived. The Defendant maintains thattisstimony of these three witnesses would
have impeached the testimony of Ms. Steysthat the Defendant was not wearing
a shirt when she observed him at the timhefoffense. The Defendant alleges that
the impeachment of Ms. Stephens would have bolstered the credibility of his
testimony.

In its response, the State asserts that defense counsel made a strategic
decision not to call any witnesses at trial because he wanted to go first and last in
closing arguments. Sdexhibit C: Trial Transcrifg, pgs. 362-363. The State asserts
that by presenting the testimony of these nominal witnesses, counsel would have
given up the benefit of closing arguments. The State also maintains that the
Defendant was caught five blocks frone thcene of the accident and it is possible
that he obtained a shirt while running. Thisurt finds that the Defendant's claim
lacks merit. The Defendant has not shdww impeaching Ms. Stephens on whether
or not the Defendant was wearing a shiould have changed the outcome of the
trial and is merely speculating that ibuld have changed the jury verdict. Bsss
v. State 932 So. 2d 1 170, 1 172 (Fla. 2d DCA 2006). Therefore, this claim is
denied.

(Ex. 16 at record p. 247). The stgost-conviction court’s denial tfis claim was not objectively
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unreasonable, and was not based on an unreasonable determination of the facts. Initially, Petitioner
has not established how the officers would have tedit trial with regartb this issue. Although
Petitioner contends that the officers would have testified that Petitioner was wearing a blue shirt
when they saw him, Petitioner has failed to provide Court with any testimony or affidavit from
the officers in support of his contention. Therefd?etitioner has failed to present any evidence to
support his contention that the officers would have testified as he the@&eAshimio32 F.2d
at 650. Consequently, his claima® speculative to warrant reliee Johnson v. Alaban2b6
F.3d at 1187.

Moreover, even if the officers would have testified that when they saw Petitieneas
wearing a blue shirt, Petitioner has failedhow a reasonable probability of a different outcome
at trial, let alone that the Florida courts’ denial of this claim was unreasonable. As the state post-
conviction court stated, Petitioner “was caught tl@cks from the scene of the accident and it is
possible that he obtained a shirt while runningtierefore, even if Petitioner was found wearing
a shirt after he had been shot, that does ndblegtahat Petitioner was not the individual Stephens
saw driving the vehicle and fleeing on foot from the scene of the crime.

Furthermore, the state post-conviction cdatind that defense counsel made a strategic
decision not to call witnesses other than Petitionerder to retain first and last closing argum@ént.
This factual determination that counsel made a strategic decision not to call other witnesses was not
unreasonable in light of the record (Ex. 2 at $2-63). And this Court cannot conclude that

counsel’s decision not to call witnesses other Betitioner to retain first and last closing argument

1At the time of Petitioner’s trial, Fla. R. Crim. P230 (2005) provided, in pertinent part, that “a defendant
offering no testimony in his or her own behalf, except therdiant's own, shall be entitled to the concluding argument
before the jury.”
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fell outside the range of strategic decisitimst counsel could have reasonably masddard v.
Sec'y, Dep't of Corr.600 Fed. Appx. 696, 707 (11th Cir. 2015) (unpublished) (“Because the
guestion of ‘whether an attorney’s decision is ‘stgat’ or ‘tactical’ is a question of fact,” we first
review whether the state court’s factual determametivere reasonable and then proceed to the legal
guestion of the reasonableness of counsel’s strategic decision.”) (dDebngce v. Comm'r, Ala.
Dep’tof Corr., 758 F.3d 1263, 1273 (11th Cir. 2014)). Thisspecially true where defense counsel
used Stephens and Porter’s testimony that therdnas not wearing a shand did not have tattoos

to his advantage by arguing to the jury that Petitiocneld not have been the driver because he had
numerous tattoos all over his arms, shoulders, and back. This argument likely would have been
weakened, if not rendered useldsa] defense counsel called the officers to testify that they later
found Petitioner five blocks away, shot and wearing a shirt.

The state courts’ denial of this claim was neifttontrary to nor an unreasonable application
of Strickland and was not based on an unreasonable determination of the facts. Accordingly,
Ground Ten does not warrant federal habeas relief.

Ground Eleven

Petitioner contends that trial counsel was ineffective in failing to call Officer Charles R.
Coeyman to testify at trial. Petitioner asser&t @fficer Coeyman would have testified that while
he, Stephens, and Porter were at the hospitateMRetitioner was taken, Stephens and Porter saw
Petitioner and told Officer Coeyman that “they did not believe [Petitioner] has [sic] the driver,
because the diver [sic] was a younger person witfamigl hair.” (Dkt. 10 at p. 26). Petitioner
argues that had counsel called Officer Coeymaestiify, Officer Coeyman’s testimony would have

cast doubt on Stephens’ identification of Petitioner as the driver.
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In state court, Petitioner raised this olaas Grounds Seven of his Rule 3.850 motion (EX.
13 at pp. 16-18). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to present

Officer Charles Coeyman as a witnessiat.ti he Defendant alleges that his counsel

should have called Officer Coeyman asitness at trial because the officer would

have testified that when Ms. Stephens was questioned she could not identify the

Defendant. However, the Defendant's allegations lack merit. Defense counsel

impeached Ms. Stephens with the stateisiehe made to Officer Coeyman as well

as with her inconsistent statements made during depositions. See Exhibit B: Trial

Transcripts, pgs. 48-49. Therefore, the Defendant cannot show that the information

that was told to Officer Coeyman was bought into trial and he was not prejudiced

by not having the officer testify. Consequently, this claim is denied.

(Ex. 14 at p. 4).

The state court’s determination that Petitiowas not prejudiced by counsel failing to call
Officer Coeyman to testify was not an unreatdmane. Initially, Petitioner has not established
how Officer Coeyman would have testified had Berbcalled to testify at trial. Although Petitioner
contends that Officer Coeyman would have testifiedl Stephens and Porter told him at the hospital
that Petitioner did not appearlie the driver, Petitioner has failed to provide this Court with any
testimony or affidavit from Officer CoeymanTherefore, Petitioner has failed to present any
evidence to support his contention that the officers would have testified as he th&aez&shimi
932 F.2d at 650. Consequently, his clagroo speculative to warrant relicee Johnson v.
Alabama 256 F.3d at 1187.

Moreover, even if Officer Coeyman would haestified that Stephens and Porter told him
that Petitioner did not appear to be the samewia was driving the vehicle, Petitioner has failed
to show a reasonable probability of a different outcome at trial, let alone that the Florida courts’

denial of this claim was unreasonable. As the state post-conviction court stated, during trial

“[d]efense counsel impeached Ms. Stephens thi¢hstatements she made to Officer Coeyman as
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well as with her inconsistent statements made during depositions.” (Ex. 14 at p. 4). This factual
finding is supported by the record (Ex. 2 at transcript pp. 47-50). Officer Coeyman’s testimony
therefore merely would have been cumulative to the substantial impeachment of Stephens that
already had taken place. Additionally, by présenCoeyman’s testimony counsel would have lost
the right to both the first and last closing argutaerfinally, the jury heard a recorded statement
Petitioner gave to police during which Petitioneadjnitted he was the driver of the vehicle that
struck and killed the victim, and 2) gave a vdetailed account of the incident, including a) how
the incident occurred near a field, b) how theveas “swaying” from side to side as it approached
the victim, who likewise was moving from sideside, c) how the car crasd into and was stuck
in a fence, d) how the victim was under the car, and 5) how the drugs were in a Ziplock aag (
transcript pp. 122-32), that was consistent with fogheyewitnesses’ description of the events and
the physical evidence from the scene of the imdidéIlthough Petitioner testified at trial that he
fabricated the story to protectshson, the jury was free to disegd his testimony as not credible.
See United States v. Mar|e3015 U.S. App. LEXIS 9557, at *31th Cir. June 9, 2015) (“A jury
is free to choose among reasonable constructions of the evidebedté)] States v. Parragd®11
F.2d 1567, 1571 (11th Cir. 1990) (“credibility determinations are the exclusive province of the
jury”).

The state courts’ denial of this claim was neifttontrary to nor an unreasonable application
of Strickland and was not based on an unreasonable determination of the facts. Accordingly,
Ground Eleven does not warrant federal habeas relief.
Grounds Twelve and Thirteen

Petitioner contends that trial counsel was ieetile in failing to call an expert witness to
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testify 1) that Stephens’ identification t@sony was unreliable (Ground Twelve), and 2) that
Petitioner gave a false confession (Ground Thijtebmitially, Petitioner does not state who would

have testified as an expert, and does not prayeevidence of what testimony an expert would
have offered. He has failed to present any actual testimony or affidavits in support of his claims.
Therefore, because Petitioner has not presented any actual testimony or affidavit from an expert
witness, this Court has no basis for determirlipgvhether an expert would have testified that
Stephens’ identification testimony was unrelialalegd Petitioner madefalse confession, and 2)
whether the expert testimony would have changed the outcome of Petitioner’s trial. Petitioner’s
self-serving speculation regarding what an expetiess may have testified to at trial will not
sustain a claim of ineffective assistance of counSek Ashimi932 F.2d at 650.

Moreover, the state post-conviction court's denial of these claims was not objectively
unreasonable, and was not based on an unreasonable determination of the facts. In state court,
Petitioner raised these claims as Grounds Sésad Eight of his Rul8.850 motion (Ex. 13 at pp.
18-25). In denying these claims, the state post-conviction court stated:

The Defendant alleges that his coungas ineffective for failing to hire an

expert to testify regarding the factors thettuld affect the reliability of eyewitness

identification. The Defendant asserts thdiisfcounsel had gotten an expert witness

to testify it would have enhanced the jgrignowledge and assisted them in making

a correct decision. The Defendant assertssthaixpert would have explained to the

jury why he gave a false confession te golice to protect his son. He asserts that

if the jury had received this informatidimere would have been a not guilty verdict.

In its response, the State assertsttimaDefendant’s claim is not sufficient.

1 his Rule 3.850 motion, Petitioner's claim that counss ineffective in failing to call Officer Coeyman
to testify, and claim that counsel was ineffective in failingeimin an expert to testify that Stephens’ identification
testimony was unreliable, were both idaptifas “Ground Seven” (Ex. 13 at 46, 18). Petitioner’s claim that counsel
failed to retain an expert to testifggarding the reliability of the identification testimony should have been identified
as “Ground Eight” of the Rule 3.850 motion, and Petitioner’s ctaahcounsel failed to retain an expert to testify that
Petitioner made a false confession should have been identified as “Ground Nine.”
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The State argues that the Defendant faidlege that there was any expert available

to offer the proposed testimony or thag #ixpert testimony would have passed the
Fryetest. Sed-rye v. United State®93 F. 1013 (D.C. Cir. 1923). The State also
asserts that the Defendant has not shown that the testimony of the expert witness
would have come into trial. This Court finds the State’s argument persuasive. The
Defendant is merely speculating that an expert’s testimony would have changed the
jury’s reliability on the tesmony of the eyewitness. S@&ass v. State932 So. 2d

1170, 1172 (Fla. 2d DCA 2006). Thereforettas Defendant cannot show that the
outcome of the proceedings would halenged if counsel had hired an expert
witness, this claim is denied.

(Ex. 16 at record p. 248).

The state post-conviction court’s order rejected these clai@gicklands prejudice prong.
The state post-conviction court made a factiumling that Petitioner did not present any expert
testimony that would have been admissible at tizd therefore Petitioner was merely speculating
that an expert’s testimony would have changeathieome of the trial. The state post-conviction
court’s factual finding is presumed corresge 28 U.S.C. § 2254(e), and is supported by the record.
Petitioner offered no evidence that an expert @balve testified as he believed they woskkbEX.
13). Petitioner has not proved by clear and convincing evidence that the state post-conviction
court’s factual finding was incorrect. 28 U.S.C. § 2254(e)(1).

Based on the state post-conviction court’s findings, it was objectively reasonable for the
court to conclude that Petitioner failed to cdniyburden of showing a reasonable probability that
an expert would have testified as Petitioner statetthat the outcome of the trial would have been
different. See Duran v. WalkeR23 F. App’x 865, 875 (11th Cir. 2007) (“Duran’s claim that an
expert witness would have prompted the jury to believe his testimony and disregard the statements
he made during the police interview is comsdry and speculative, and does not amount to a
showing of prejudice.”).

Finally, in Ground Thirteen, Petitioner contends that counsel was ineffective in eliciting
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damaging testimony from Detective Gibson. Qurssrexamination, counsel asked Detective Gibson
“Sir, in your experience, either personally ooiher investigations, have you experienced people
that make false confessions?” (Ex. 2 at p. 137). After the prosecutor’s objection to the question was
overruled, Detective Gibson answered “I can honestjythat no one has admitted to a crime like
this that wasn’t involved in it or didn’'t do it.”Id. at p. 138). Petitioner argues that Detective
Gibson’s answer “slamm][ed] the door shut on Petitioner’s defense,” namely, that Petitioner believed
that his son was the driver of the vehicle that killed the victim, and therefore gave a false confession
to protect his son.

In state court, Petitioner raised this odan Ground Eight of Is Rule 3.850 motion (Ex. 13
at pp. 22-25). In denying the claim, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for eliciting damaging

testimony during the cross-examinatiorbaftective Gibson. The Defendant asserts

that his counsel attempted to establish through cross-exam a defense of false

confession and thereby got damaginditesny. He maintains that no reasonable

attorney would ask whether people maKksedaonfessions to establish the validity

of a defense. The Defendant asserts that without the testimony of an expert and

counsel’'s improper questioning the jury was led to improperly believe that false

confessions do not exist.

However, the Defendant’s understanding of the questioning of Detective

Gibson is misplaced. Defense counsel aske®#tective if in his experience he had

ever met someone who gave a false confession. Detective Gibson’s answer was

merely from his experience and the Defemtdsas applied it too broadly. See Trial

Transcript, pgs. 138-139. Furthermore, théeDdant cannot show that he was truly

prejudiced by defense counsel asking saafuestion. The Defendant is merely

speculating that this question turned the jury against him or prejudiced his case.

Therefore, this claim is denied.
(Ex. 14 at p. 4).

The state post-conviction court’s determination that Petitioner failed to demonstrate

prejudice was not objectively unreasonable, and was not based on an unreasonable determination
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of the facts. Defense counsel did not askebete Gibson whether individuals sometimes make
false confessions. Rather, defense coundeddaBetective Gibson whether Detective Gibson
himself had seen someone make a false confessiwhjch Detective Gibson answered that he had
not. Therefore, Detective Gibson’s answer liaged to Detective Gibson’s own experience with
false confessions. Accordingly, the answerrthtl“slam[] the door shut on” Petitioner’s defense
that he made a false confession.

Additionally, in light of the totalityof the evidence of Petitioner’s guiftthe state post-
conviction court’s conclusion that there was no reasonable probability that the outcome of
Petitioner’s trial would have been different hadicsel not asked Detective Gibson whether he had
ever experienced a situation where someone gave a false confession is not unreasonable.

The state courts’ denial of these claimas neither contrary to nor an unreasonable
application ofStrickland and was not based on an unreasonable determination of the facts.
Accordingly, Grounds Twelve and Thirteen do not warrant federal habeas relief.

Ground Fourteen

Petitioner contends that trial counsel was ineffective in failing to object to prosecutorial
misconduct during closing argument. SpecificaPetitioner asserts that counsel should have
objected to the following statements made byptiesecutor on the ground that the statements either
improperly vouched for the credibility of Stephens &he police officers, or improperly shifted the

burden of proof to Petitioner:

12That evidence included 1) Stephens and Porters’igyesg testimony, 2) Petitioner’s statement in which he
admitted that he was the driver of the vehicle that killedvibtim, and gave small details regarding the incident that
were consistent with the eyewitness testimony and physidgdénce, 3) the fact that Petitioner gave inconsistent
statements to the police regarding why he had been stibe #ct that the vehicle that killed the victim belonged to
Petitioner’s son and girlfriend, 5) the fact that Petitioneriiddhdriving that vehicle on prior occasions, and 6) the fact
that Petitioner was found shot merely five blocks from where the victim was struck and killed.
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And these officers. all three of them &dre wrong. All three can’t be lying. They
took down notes saying that he said he was in the white car.

But she [Stephens] identified his booking photo when he got booked into the jail
shortly after all this happened. And she identified him in court. That's the man.
That's the man who did all of thisxd drove over him. . . .Now, why would Ms.
Stephens lie about this being the defendant? | understand Terry Baker [the victim]
is a friend of hers. He dated her auntt 8hwe doesn’t know the defendant, has never
seen him before. She wants to make suredghé person is convicted of the crime.
There is no reason to say its him if it is not.

Defendant never explains what he’s doing in an alley on Septefilmeas dusk
miles from his house. . . .He never expé it. He never told you what he was
doing there. Why? Because it's not true.

Another problem. He never explains how he got there. . . .How did he get there
miles from his house in the middle of a neighborhood that he doesn’t live in?

He never explains why he gehot. | mean, if somebodyseldid this why shoot
him? He didn’t do it. He doesn’t exgoh that. Why? Because the story never
happened. He said his son ran up to Ity talked and his son ran off. Why did
he stay? He never explained that.

(Ex. 2 at pp. 327-28, 337-39).

In state court, Petitioner raised this niah Ground Nine of his Rule 3.850 motion (Ex. 13
at pp. 26-28). In denying the claim, the state posiviction court determined that the prosecutor’s
comments were not improper because they dibalster the testimony of the witnesses and did not
shift the burden of proof to Petitioner. Sgieeilly, the state post-conviction court stated:

The Defendant alleges that his counsel was ineffective for failing to object

to prosecutorial misconduct during closing arguments. The Defendant alleges that

the prosecutor improperly bolstered a Staitness by vouching for the veracity of

the law enforcement testimony. He also alleges that the prosecutor improperly

shifted the burden of proof to the Deflant. The Defendant asserts that his due

process rights were violated.
In its response, the State assertsdtbgnse counsel made general statements
attacking the credibility of witnesses aasl such the prosecutor’s statements were

justin response. See Exhibit C: Triabhscripts, pgs. 31 1-317. The trial court even
instructed the jury to corder the witnesses’ motivation to testify truthfully when
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considering credibility. See Exhibit B: pgs. 392-393. The State asserts that in regards
to the police officers the prosecutor was repeinting out the consistency of their
statements and counsel had no redasmbject to these statements. 3eknson v.

State 801 So. 2d 141, 142 (Fla. 4th DCA 2001). The State further asserts that the
arguments made by the prosecutor abStdphens and Porters [sic] lack of
motivation to lie were proper and allowed. Seénson v. Stat&58 So. 2d 1274,

1276 (Fla. 3d DCA 2003).

In regards to the burden of proof, thtate asserts that the prosecutor asked
rhetorical questions which were intendediemonstrate inconsistencies and flaws

in the Defendant’s testimony. See Exhibit C: Trial Transcripts, pgs. 337-338. The

State argues that the Defendant has nokhstrated that there were any comments

by the prosecutor that impermissibly shifted the burden of proof. Further, the jury

was continually reminded that the Statd ttze burden of proof by defense counsel,

by the prosecutor, and by the trial coee Exhibit C: Trial Transcripts, pgs. 240,

314-318, 337-338, 375-376, 390-391 . This Court finds the States [sic] arguments

persuasive. The prosecutor did not bolster the testimony of various witnesses and

defense counsel had no reason to object about the burden of proof since it was not
shifted. Consequently, this claim is denied.
(Ex. 16 at record pp. 248-49).

“To warrant reversal of a verdict[,] proseetal misconduct must be so pronounced and
persistent that it permeates the entire atmosphere of the tiatéd States v. ThomgsF.3d 1552,
1561 (11th Cir. 1993) (citingynited States v. McLajr823 F.2d 1457, 1462 (11th Cir. 1987)).
“Specifically, a prosecutor’s remark during clogargument must be both improper and prejudicial
to a substantial right of the defendankd (citing United States v. Bascar@42 F.2d 1335, 1353
(11th Cir. 1984)). “[A]n attorney is allowed togare reasonable inferences from the evidence and
to argue credibility of witnesses or any othervald issue so long as the argument is based on the
evidence.”Miller v. State 926 So. 2d 1243, 1254-55 (Fla. 2006) (cit®rgig v. State510 So. 2d
857, 865 (Fla. 1987)).

Review of the prosecutor’s statements supfimet state court’s denial of these claims.

Petitioner’s assertiothat the prosecutor improperly vouched for the credibility of the witnesses’
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testimony is based upon a misapprehension ofdbatept. Attempts to bolster a witness by
vouching for her credibility are improper “if the jury could reasonably believe that the prosecutor
indicated a personal belieftine witness’ credibility.”United States v. Eyste348 F.2d 1196, 1206
(11th Cir. 1991) (citindJnited States v. Simsl19 F.2d 375, 377 (11th Cir. 1983)). However, “[t]he
prohibition against vouching does not forbid proseifrom arguing credibility . . . it forbids
arguing credibility based on the reputation of the govent office or on evidence not before the
jury.” United States v. Hernande&321 F.2d 1569, 1573 (11th Cir. 1991). When a prosecutor voices
a personal opinion but indicates that this belidfased on evidence in the record, the comment is
not improper.United States v. Granville716 F.2d 819, 822 (11th Cir. 1983) (finding no
prosecutorial misconduct where prosecutor, irfiort to support testimony of two Government
witnesses, only pointed to matters in evidence).

This Court finds no instances of improper bolstering in the prosecutor’s closing argument.
None of the comments identifiby Petitioner were an explicit personal endorsement of a witness’
credibility, nor did any of the comments include a reference to evidence not before the jury.
Referring only to evidence presented at trial, the prosecutor argued that 1) Stephens’ identification
of Petitioner was credible because she had nongadabricate that Petitioner was the individual
she saw driving the vehicle that killed the victim (Ex. 2 at p. 328), and 2) Petitioner’s testimony that
he did not tell the officers on September 4, 2003 libatas driving a white Chevy Beretta (Ex. 2
at pp. 266-67) was not credible because OfficeteyH&kinner, and Kovacsev each testified that
Petitioner had told them on September 4, 2003,hbatas driving a Chevy Beretta (Ex. 2 at pp.
336-38).

The prosecutor’'s comments were not an explicit personal endorsement of the officers’ or
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Stephens’ credibility and did not include referentoesvidence not before the jury. Accordingly,
Petitioner has failed to show that the prosecutor’'s comments were improper bolstering of the
witnesses.

Petitioner likewise has failed to show thag firosecutor’'s comments shifted the burden of
proof. The prosecutor’s statements regarding Petitioner’s failure to explain 1) why he was in the
alley where he was shot, 2) how he got to the/aBewhy he was shot ithe alley, and 4) why he
stayed in the alley after his son allegedly aaray from the alley, were not improper statements
because the prosecutor was making a fair comoreRetitioner’s failure to produce evidence that
would support his testimony and defense to the chadgewed States v. S0s208 F. App’x 752,
756-57 (11th Cir. 2006) (pointing out the defendafaikire to produce evidence to corroborate his
story, without suggesting that nas required to do so, did r&tift the burden of prooffook v.
Schrirg, 538 F.3d 1000, 1020 (9th Cir. 2008) (“Prosecutors may comment on the failure of the
defense to produce evidence to support an affirmative defense so long as it does not directly
comment on the defendant’s failure to testify.”).

In this case the prosecutor did not stateRsitioner had the burden to prove his innocence.

In fact, the prosecutor told tlery that the State had the bund® prove Petitioner’s guilt (Ex. 2
at p. 318). Furthermore, the prosecutor only cometeah the lack of evidence that corroborated
Petitioner’s story that he fabricated kiatement to police to protect his s6re Sos208 F. App’X

at 757 (noting the prosecutor’'s comment on theddéiekidence to corroborate the defendant’s story
was not improper). Additionally, any potentiakjrdice was dismissed by the trial court’s clear
instructions to the jury regarding the ciiral offense charged and the burden of pr8ee United

States v. Simore64 F.2d 1082, 1087 (11th Cir. 1992) (a prejudicial remark can be rendered
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harmless by curative instructionsthe jury). The trial court instated the jury that the State had
the burden of proof, and Petitioner was not requioggresent evidence or prove anything (Ex. 2
at p. 391). Itis generally presumeathurors follow their instructionsSee Ruiz v. Sec’y, Dep'’t of
Corr., 439 F. App’'x 831, 834 (11th Cir. 201 Pyiatti v. McNei) 626 F.3d 1283, 1314-15 (11th Cir.
2010). Thus, there is no indication that the poogor's comments impermissibly shifted the burden
of proof to the defense.

In sum, the prosecutor's comments in the instant case did not improperly bolster the
credibility of the witnesses, did not shift the burda proof to the defense, and did not render the
trial fundamentally unfair. Therefore, Petitioner has failed to demonstrate that the state courts’
denial of this claim was contraty, or involved an unreasonablapdication of, clearly established
federal law. Accordingly, Ground Fourteen does not warrant federal habeas relief.

Ground Fifteen

Petitioner contends that appellate counsel weféaative in failing to assert on direct appeal
that the trial court erred by giving a fundamentally erroneous jury instruction on the lesser offense
of manslaughter by act. Petitioner asserts that the instruction erroneously included the element of
intent to kill

In state court, Petitioner asserted this claim in his petition for writ of habeas corpus asserting
ineffective assistance of appellate counsel (Ex. The Florida Second District Court of Appeal
denied the petition without a written explanation (Ex. 12).

Petitioner has not shown that the FloridadekDistrict Court of Appeal’s decision was

B3The instruction stated, in pertinent part, “[b]efore gan find the defendant guilty of manslaughter, the State
must prove the following two elements beyond a reasorhlbt. . .1. Terry James Bakierdead. . .2. [Petitioner]
intentionally caused the death of Terry James Baker or. . .the death of Terry James Baker was caused by the culpable
negligence of Samuel Anthony Mazzola.” (Ex. 2 at p. 385).
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contrary to or an unreasonable applicatio8toickland or based on an unreasonable determination
of the facts® The manslaughter by act jury instractiused at Petitioner’s 2006 trial tracked the
2006 version of the Florida standard jury instruction on manslaughter beeEla. Std. Jury
Instr. (Crim.) 7.7 (2006). At the time Petitionedsect appeal concluded on August 8, 2007 (see
Ex. 6), no Florida appellate court had held that manslaughter by act standard instruction was
erroneous. Itwas not until February 2009 that addaappellate court held that the use of the 2006
version of the standard manslaughter instamctionstituted fundamental error because it imposed
an additional element of intent to kilee Montgomery v. Sta#0 So. 3d 603, 604 (Fla. 1st DCA
2009).

Eleventh Circuit precedent rejects the argumitret an attorney’s failure to anticipate a
change in the law constitutes ineffective assistance of coutsetéd States v. Ardlep73 F.3d
991, 993 (11th Cir. 2001). Therefore, because priaf09 no Florida appellate court had held that
the use of the 2006 version of the standard jury instruction on manslaughter by act constituted
fundamental error, appellate coehdid not provide deficient performance by failing to raise the
manslaughter instruction claim duriRgtitioner’s direct appeal in 200%ee Ardley273 F. 3d. at
993 (noting that “we have a wall of bindingepedent that shuts out any contention that an
attorney’s failure to anticipate a change in thredanstitutes ineffective assistance of counsel,” and
that precedent applies even when the “issue was, in hindsight, a sure fire wiRimagitalv.
Florida Dep’t of Corr, 560 F. App’x 942 (11th Cir. 20140ipublished) (concluding that appellate
counsel did not render ineffective assistancefaiting to predict that use of 2008 Florida

manslaughter instruction was fundamental @rré\ccordingly, Ground Fifteen does not warrant

14Although the decision is not explained in a written opinion, the decision is an adjudication on the merits and
therefore entitled to deference under the AEDPAright, 278 F.3d at1255-5@ishop 726 F.3d at 1255.
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federal habeas relief.

Any of Petitioner’s claims not specifically aégsed herein have been found to be without
merit.

It is thereforeORDERED AND ADJUDGED as follows:

1. The Amended Petition for Writ of Habeas Corpus (Doc. No. IDEENIED.

2. TheClerk of the Court shall enter judgment accordingly and close this case.

3. A petitioner does not have ahge entitlement to appeal a district court’s denial of his
habeas petition. 28 U.S.C. § 2253(c)(1). A distretrt must firstissue a certificate of appealability.
This Court should grant a certificate of appddity only if the petitioner makes “a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Petitioner has failed to
make a substantial showing of ttienial of a constitutional right.Accordingly, a certificate of
appealability iSDENIED in this case. And because Petitioienot entitled to a certificate of
appealability, he is not entitled to proceed on appefarma pauperis

DONE AND ORDERED in Tampa, Florida on September 30, 2015.

Charlene Edwards Honeywell l

United States District Judge

Copies furnished to:

All parties of record including unrepresented parties, if any

5The district court must issue or deny a certificate of appealability when it enters a final order adverse to the
applicant. See Rule 11 of the Rules Governindi@e@254 Cases In the United States District Courts.
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