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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

DANIEL MECCA
Plaintiff,
V. CasdaNo. 8:12-cv-2561-T-30TBM
FLORIDA HEALTH SCIENCES
CENTER INC.,
d/b/a TAMPA GENERAL HOSPITAL

Defendant.

ORDER
THIS CAUSE comes before the Courpon Defendant Florida Health
Sciences Center, Inc.’s Motion to Dismi¢Bkt. 8). The Courthaving reviewed
Plaintiff's Complaint (Dkt.2), Defendant’s Motion (Dkt8), Plaintiff's Response
to Defendant’s Motion to Dismiss (Dkt4), and being otherwise advised of the
premises, concludes that the Mwtito Dismiss should be granted.

BACKGROUND

For purposes of decidinpis motion, the court accepts as true the factual
allegations in Mecca’s complairgee Hill v. White, 321 F.3d 1334, 1335 (11th
Cir.2003). Plaintiff, Daniel Mecca (“Mza”) was hired byDefendant Tampa
General Hospital (“Tampa General”’) May 2004 as an RN in the Vascular

Access Unit. Mecca'’s supervisor Wbl Sandra Mehner. (Dkt. 2, § 15).
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Beginning in 2009, Mecca and ahet employee observed Supervisor
Mehner straying from the Tampa Genesadtrict policy regarding the placement
of PICC (Peripherally Inserte@entral Catheter) linestm the veins of patients.
(Dkt. 2, T 19). After Mecca witnessed (fguvisor Mehner continue to stray from
Tampa General’s policy, he approached her about it. (Dkt. 2, § 22).

SupervisorMehner was unwilling to talk to Mecca about his concerns.
(Dkt. 2, 1 23). Mecca then contacteldman Resources angpper management.
(Dkt. 2, 1 24). Over the next few mbst Mecca was the subject of multiple
complaints made by Supervisor Mehrerd other unidentified nurses. (Dkt. 2 |
27). The complaintall alleged anger issues andeatening behavior by Mecca.
(Dkt. 2 1 29). The complaintwere meritless and were created in retaliation for
Mecca'’s vocal opposition regarding the iroper PICC procedes being taught
by Supervisor Mehne(Dkt. 2, T 28, 30).

During a closed door meeting twi HR representatives, hospital
administrators, and hospital security, dda was interrogated about his mental
state and coerced into talking aboustppersonal and medical issues from his
youth. (Dkt. 2, 1 33). After this meafl, Mecca was subjedeo a psychiatric
evaluation against his will, based on thdidiethat be posed a threat to his co-
workers. (Dkt. 2, § 35). Tampa General, in reliance on Mecca’s past medical and
emotional issues, presented Mecca withudmatum that hecould resign or go

out on medical leave. (Dkt. 2, | 36).



Mecca chose to go on medical leavekt(l2, 1 37). Upon Mecca’s first day
back on May 7, 2010, heegan to feel ill. (Dkt. 2,  40). Mecca obtained
permission from Supervisor Mehner to leavater that day, Mecca received a text
message from his manager telling him notdturn to work until he was asked to
do so. (Dkt. 2, 1 41). Mecca was subsetjyarever asked to return to work, and
was told his employmentith Tampa General was Iogj terminated. (Dkt. 2,
43).

STANDARD OF REVIEW

When reviewing a motion to dismisg, court must accept all factual
allegations contained in the complainttage, and view the facts in a light most
favorable to the plaintiffSee Erickson v. Pardu$§51 U.S. 89, 93-94 (2007).
However, unlike factual allegations, congilans in a pleading “are not entitled to
the assumption of truth Ashcroft v. Igbal 129 S.Ct. 1937,950 (2009). On the
contrary, legal conclusions “must bapported by factual allegationsd. Indeed,
“conclusory allegations, unwarranted fa&t deductions or legal conclusions
masquerading as facts wilbt prevent dismissalDavila v. Delta Air Lines, Inc.,
326 F.3d 1183, 1185 (11th Cir.2003). Ider to survive a madn to dismiss, the
complaint must “contain suffient factual matter, accepted as true, to ‘state a
claim to relief that iglausible on its face.Bell Atlantic Corp. v. Twombl\§50

U.S. 544, 570 (2007).



DISCUSSION

l. TAMPA GENERAL’'S ARGUME NT THAT MECCA FAILS TO

ALLEGE SUFFICIENT FA CTS TO STATE A CLAIM FOR RELIEF

AS REQUIRED BY TWOMBLY.

a. Tampa General argues Counts | andnivst be dismissed for failure to
state a claim.

Under either count, Mecca must pleadtthe “(1) had, or was perceived to
have a ‘disability’; (2) was a ‘qualifiedindividual; and (3) was discriminated
against because of his disabilityCarruthers v. BSA Adverinc., 357 F.3d 1213,
1215, (11th Cir. 2004). To suive a motion todismiss, Mecca’'s complaint must
include sufficient facts as to each elemensupport a “reasonable inference” that
he is entitled to relief under the ADBR’Angelo v. ConAgra Foods, Inci22 F.3d
1220, 1227 (11th Cir. 2005).

Here, Mecca’'s complaint fails to mettte pleading requirements. Mecca
asserts he suffers from a recognized llgg of which Tampa General was well
aware, however Mecca fails state what this disabilitis and how Tampa General
knew about it.

Since the alleged discriminatory rauct in this case took place after
January 1, 2009, the Amean with Disabilities Act Amendments Act of 2008
(“ADAAA") applies. 42 U.S.C. § 12112. The ABRAA amended the ADA to,

among other things, promulgate a moreedd standard of the term “disabled,”

making it significantly easier for a pldifi to show disablity. Indeed, the new



regulations state that:

The primary purpose of the ADAAA i® make it easier for people

with disabilities to obtain protectiounder the ADA. Consistent with

the Amendments Act's purpose oginstating a broad scope of

protection under the ADA, the defiilon of ‘disability’ in this part

shall be construed broadly in favof expansive coverage to the

maximum extent permitted by the terms of the ADA.
29 C.F.R. § 1630.1(c)(4).

Under the ADAAA, a disability is damed as a “physical or mental
impairment that substantially limits one rmore of the major life activities of such
individual.” 29 C.F.R. § 180.2(g)(1)(l). An impairment culifies as a disability if
it substantially limits the ability of an inddual to perform anajor life activity as
compared to most people in the general population. An impairment need not
prevent, or significantly or severehestrict, the individual from performing a
major life activity in order to be consded substantially limiting. 29 C.F.R. 8
1630.2(j)(1)(ii).8

The new regulations go do explain that the term “substantially limits” is
to be broadly construed “in favor of gansive coverage, to the maximum extent
permitted by the terms of the ADA29 C.F.R. 8§ 163@(j)(1)(I). Major life
activities are defined as, among oth#ings, “performing manual tasks ...
walking, standing, sittingreaching, lifting, bending, ... working ... [and the]

operation of a major bodily function, dluding ... the ... musculoskeletal”

function. 29 C.F.R. 8@30.2(1) (emphasis added).



Since Mecca has failed to describe whigtdisability isthe Court is unable
to determine whether Mecca sufferédm an impairment that meets ADA
requirements. Plaintiffs complaint rk@s the assumption dh his disability
gualifies under the ADA, but, unlike factuallegations, conclusions in a pleading
“are not entitled to thassumption of truth.’Ashcroft v. Igbal, 129 S.Ct. 1937,
1950 (2009). Legal conclusions “mums supported by fagal allegations.'ld.

Mecca also fails to plead facts as hlow he was discriminated against
because of his disability. Mea draws the legal conclusion that he was terminated
based on his disability without supportifegts. The Court cannot accept the legal
conclusion Mecca was terminated based his disability without his pleading
supporting factdgbal, 129 S.Ct., at 150.

This ground for dismissal should be granted.

b. Tampa General argues CountsdHd VI for retaliation should be
dismissed for failure to state a claim.

In order to allege retaliation undére ADA and FCRA, Mecca must plead:
(1) he engaged in conduct protected thg ADA; (2) he suffered an adverse
employment action; and (3) the adversgkyment action was causally related to
the protected conduckarley v. Nationwié Mut. Ins. Cq 197 F.3d 1322, 1336
(11th Cir.1999). To estabhsa causal link between tipeotected activity and the
adverse employment action, “a plaintiff may has to prove that the protected
activity and the negative employmentian are not completely unrelatedeeks

v. Computer Assocs. Int'l5 F.3d 1013, 10211{th Cir.1994). The Court



construes this causal link element broaégnnington v. City of Huntsvill€61
F.3d 1262, 1266 (11th Cir. 2001).

Mecca alleges he engagedorotected conduct bnequesting FMLA leave.
(Dkt. 2, § 40, 71). Meccaoatends his decision to gin FMLA leave was the
reason for his employment being terminat@okt. 2, § 72). But in Counts Il and
VI, Mecca state his claimasre brought under the ADAsoing on FMLA leave is
not conduct protected under the ADMecca provides no authority showing the
conduct in question is ptected under the ADA.

This ground for dismissal should be granted.

I. TAMPA GENERAL’'S ARGUMENT THAT MECCA HAS FAILED

TO EXHAUST HIS ADMINISTRA TIVE REMEDIES AS TO

COUNTS I, 111, V, AND VL.

Tampa General contends Mecca feated to exhaust his administrative
remedies as to Counts Il, Ill, V, and \A. plaintiff must exhaust his available
administrative remedies by firgiling a charge with the EEOCANnderson v.
Embarqg / Sprint379 F. App'x 924, 926 (11th K2010). “The starting point of
ascertaining the permissible scope of a judicial complaint alleging employment
discrimination is the administrag charge and investigationld. The Eleventh
Circuit has stated that a plaintiff's colaipt is “limited by the scope of the EEOC
investigation which can reasably be expected to gromaut of the charge of

discrimination.” Alexander v. Fulton Cnty., Ga207 F.3d 1303, 1332 (11th

Cir.2000). Tampa General asserts Mecca adegd¢he scope of the Charge as to



Counts I, Ill; V, and VI and therefore fidailed to exhaust his administrative
remedies as to those Counts.

a. Counts lll and VI alleging retaliation.

Tampa General asserts not only did Mecca not allege retaliation in the
factual allegations of his Charge, he atBd not check the retaliation box on his
Charge.

The proper inquiry is whether Cagnlll and VI of Mecca’'s complaint
alleging retaliation were like or related tw,grew out of, thallegations contained
in the EEOC charge. “[A] plaintiff's judial complaint is limied by the scope of
the EEOC investigation whichan reasonably be expedtto grow out of the
charge of discrimination.Gregory v. Department of Human Resour@ss; F.3d
1277, 1280 (11th Cir.2004). fils Court need not bang claims simply because
the Plaintiff did not check all of éhproper boxes on the EEOC chardd.”

Mecca filed the EEOC charge after tvas terminated. The ultimate act
Mecca complained abbun the Charge was that hveas terminated due to his
disability resulting in discrimination. Bh Court is unable taliscern whether
retaliation could reasonably leepected to grow out dflecca’s claim of disability
without knowing more of the facts supporting the alleged disability. Therefore, the
Court will not rule on tk issue at this time.

b. Count V alleging Hostile Work Environment.

Tampa General asserts that a hostilekvemvironment claim is outside the

scope of Mecca's charge. Tampa Geneaatends the Charge does not refer to



any acts that could form the basis fdnastile environment clai, and the Charge
specifically states the discrimination star@nd ended on the datétermination,
May 18, 2010.

The Court agrees. Mecca’s Charge only asserts one act of discrimination:
the termination of employmeidfue to disability. (Dkt. &, p. 2). Mecca’s hostile
work environment claim fasélto show how Mecca beirsyibject to a hostile work
environment was like or related to, grew out of, the termination of his
employment. Therefore, because Mecca faled to exhaushis administrative
remedies as to Count V, Count V should be dismissed.

c. Count Il alleging Impermissible Medical Inquiries.

Tampa General asserts Count Il excedlde scope of the Charge and
therefore Mecca has failed to exhaust his administrative remedies.

In his complaint, Mecca contendS§ampa General required medical
examinations and made medical inquirees to Mecca’'s past medical history
without showing theexamination was job-relate@Okt. 2, § 53). Mecca asserts
that, in front of personnel who had thethority to make employment decisions,
Mecca was coerced into revealing pastspral and medical issues. (Dkt. 2, §
33).

Mecca fails to make a claim for impeissible medical inquiries in his
Charge. “A plaintiff's judicial complainis limited by the scope of the EEOC
investigation which can beesasonably expected to gromut of the charge of

discrimination.”A.M. Alexander v. Hton County, Georgia207 F.3d 1303, 1332



(11th Cir.2000). It was unforeseeable foz BBEOC investigation to have grown to
include the medical inquiry claim. Alaim that Tampa General made an
impermissible medical inquiry is a distinclaim from the allegation that Mecca’s
employment was terminated due to his disability.

This ground for dismissal should be granted.

. TAMPA GENERAL'S ARGUMENT THAT COUNTS | AND IV

EACH CONTAIN TWO DISTINCT CLAIMS AND THEREFORE

DO NOT COMPLY WITH RULE 10(B).

Tampa General contends that BMecca combining the claim he was
discriminated agaitsdue to a disability, with # claim he was discriminated
against due to a perceived disability,dreates confusion. Tampa General asserts
that separating these two distinct claimi® two counts would promote clarity as
the claims have separatements of proof.

As a practical matter, Mecca has pledhr alternative. Tampa General has
acknowledged as much. (Dkt.8,11). Mecca has pled related claims that require
similar elements of proof. The Court seesreason to require Mecca to separate
the claims.

For the foregoing reasons it@RDERED andADJUDGED as follows:

1. DEFENDANT'S MOTION TO DISMISS (Dkt. 8) isGRANTED.

2. Count Il and Count V are dismissed with prejudice.

3. Count I, Count Ill, CountV, and Count VI a& dismissed without

prejudice.



4. Plaintiff Mecca may replead his @mplaint (with the exception of
Count Il and Count V) within 14 daysd the date of this Order.

DONE AND ORDERED this 19 day of January, 2013, at Tampa, Florida.

ST //}Mﬂ

JAMES S. MOODY. JR.
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel /Parties of Record
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