Dibbs v. Hillsborough County, Florida Doc. 73

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
STEPHEN J. DIBBS,
Plaintiff,
V. Case No: 8:12ev-2851-T-36 TGW
HILLSBOROUGH COUNTY, FLORIDA,

Defendant.

ORDER

This cause comes before the Court on emetons for summary judgment filed by the
parties in this matter. Plaintiff Stephen J. Dibbs (“Dibbs” or “Plaintiff”) fisEedotion for Partial
Summary Judgmemin Counts | and I(“*Dibbs’ Motion”) (Doc. 35) and Defendant Hillsborough
County, Florida (“the County” or “Defendant”) filed Motion for Summary Judgment (“the
County’s Motion”) (Doc. 29).Each partyfiled timely responses (Docs. 51 & 58hd the Court
heard oral arguments on August 2014 Upon dueconsideration of the parties’ submissions,
including deposition transcripts, affidavits, memoranda of counsel and accompaniyibigsex
and for the reasons that folloR|aintiff's Motion for Partial Summary Judgment as to Counts |
and Il (Doc. 35) will be denied and Defendant’s Motion for Summary Judgment (Doc. 29) will be

granted in part and denied in part.

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/8:2012cv02851/279121/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2012cv02851/279121/73/
http://dockets.justia.com/

STATEMENT OF UNDISPUTED MATERIAL FACTS!

A. The Keystone Community Plan

In 2001, Hillsborough County Floridaadopted a Community Plgfthe Plan”) for the
Keystone©dessa area (“Keystone”), which is in northwestern Hillsborough County2Dat p.

2; Doc. 37 at 62:225.2 Plaintiff alleges that the Plan was supported by “NIMBYd. at 26:16
23. “NIMBY” stands for Not in My Back Yard, and refers &ogroup of individuals that Dibbs
classifies as “radical nedevelopment activistsld. at 26:1623. Dibbstestified that thé&NIMBYs
classifyKeystone as a rural community, but Dibbs describes the area as suliiragB812-25.

Dibbs believes that the NIMBY's created the Plan, in part, to keep minorit@s-income
people from living in Keystondd. at 40:815, 45:946:6. Dibbs testified that four or five Keystone
residents made comments to him about wanting to keep minorities out of thixlaa¢a0:23
43:4. While he knows minorities that live in Keystone, Dibbs believes that “Gmgsts
unaffordable for black peoplelt. at 43:524. Dibbs also testified that minorities are “probably
okay” in Keystone as long as they are ritth. at 43:2144:10. Dibbs has made the County
Commissioners aware of his concerns about discrimination in Key$tiba¢44:11-22.

Dibbs also believes that the Plan’s rules are unfair and nitpldkyat 48:224. For
example, the Plan prohibits the building of concrete walls, even lthooigcrete walls already
existin Keystone.ld. at 48:649:11. Dibbs also objects to the requirement of slanted parking
spacesld. at 50:220. According to Dibbs, slanted parking restricts growth because you can fit
fewer cars in a p&ing lot. Id. at 51:1722. The Plan also prevents the widening of roads in

Keystone, which Dibbs believes is also a method to limit growth and developtheng2:7-21.

1 The Court has determined the facts based on the partiesissions, including deposition transcripts, affidavits
and accompanying exhibits.

2The Plan was developed by tH#lsborough County CityCountyPlanning Commissigrwhich is the planning
agency for the four local governments in Hillsborough Couwary, adopted by Hillsborough County.



Dibbs attacks the Plan’s provis®that restrictaccess to public water and sewand
prohibit development of property that's less than five upland atiteat 58:460:20. According
to Dibbs “[a]lmost every provision in the Plan is ridiculous, without common sense, andonade
restrict or deny property ownersd. at 57:1-3.

B. Dibbs’ Land Use Issues

Following adoption of the Plamibbs purchased three separate pieces of real property in
Keystone: one parcel (21.6 acres) at Lakeshore and Wilcox (“the Laker&egfttgperty”); one
parcel at Gunn Highway and North Mobley Rd. (“the Gunghdiay property”); and another
parcel (300 acres) at Lutz Lake Fern Rd. and the Suncoast Expressweay tt LakeFern
property”).Id. at 33:1935:16, 62:1319. Dibbs was represented by counsélen hepurchased
these propertiesd. at 37:48. Dibbstestfied that hewas generally aware of the Community Plan
at the time he purchased proparnyKeystone but did not know how “restrictive” it wasd. at
36:1120. However, Dibbalso alleges that hrettended some a@he meetings regarding adoption
of the Ran and requested th#te Lake LeClare property hgas planning to purchase not be
included in the planDoc. 179 24 Dibbs’ request for exclusion from the Plan was deni2aok.
532 at p. 7. Additionally, Dibbs’ representatives attended some of the meetings regarding
adoption of the Planld. at p. 4.

In March of 2006, Dibbs began the application process for turning the Lutz Lake Fe
property into a “borrow pit” or “land excavationld. at p. 4, 1611. To obtain approval for the
project, Dibbshad toapply for permits throughat a minimum Hillsborough County and the
Southwest Florida Water Managemddistrict (“SFWMD"). Doc. 37 at 85:286:24. Dibbs’
application to the County was completed in July of 2006. Do@ &B8p. 4.Dibbs testified that

appoval of his application with the County was delayed because there were 100ldyear



easements that it took seven months for the County to eliminate. Doc. 37-t BibBs believes
that this process should have only taken 30 minutes, not seven nidrdah87:716. Dibbsfurther
believes that this delay was the result of the influence of the NIMBY's on theyGosiatff, the
staff not liking him, and the department being understafteét 89:7-24, 90:7-17, 93:4-Fhere
was then a second delay due to an issue with mineral rights fotcdaati®4:1522. Dibbs testified
that the County’s motivation for the second delay was to prevent him from getting actomtr
provide services to the new Steinbrenner schidolat 94:1518. Ultimately the mineral rights
issue was resolved in Dibbs’ favad. at 96:1724. Dibbs received approval from the County for
the borrow pit in February of 2008. Doc. 53-2 at p. 4. Dibbs does not recall whether the SFWMD
permit was obtainebdefore or after February of 2008. Doc. 37 at 9B45Dibbs was represented
by counsel through this process as wdllat 88:6-12.

In 2008 and 2009 Dibbs made applications to opt out of the Keystone Community Plan and
join the Lutz Community Plard. at 113:1014. Under the Lutz plan, Dibbs would have had more
freedom to densely develop his propetty.at 113:1014. Dibbs’ requests were denidd. at
114:5-17. Dibbs did not seek judicial review of these derlsit 115:13-23.

Dibbs also soughbtbe included in an urban service area and requested a clearing permit
for a wildlife habitat.ld. at 115:24116:20. Tkese requests were deniaadd Dibbs did not seek
judicial review.Id. at 115:24-118:17.

In May of 2009, Plaintiff applied for a permit twing 9,800 cubic yardsf “organicmulch’
onto his Lutz Lake Fern propertyoc. 532 at p. 6, 104. Dibbs received this permit on March 12,
2010.ld. at p. 6 105108.0n September 3, 2010 Dibbs received a violation notice from the County
indicating thastaff witnessed two large trucks dumping mulch mixed with dirt on Dibbs’ property,

and that this activity violated Land Development Code 8.018.05D and condition 17 of Dibbs’



operating permitld. at p. 109110. Dibbs contacted James Miller, an engineespegialist with
the County, stating that Heid not violate anythingand referring MrMiller to the permit Dibbs
was issued on March 12, 2010. at p. 111. Dibbs requested a letter from the County stating that
no violation occurredd. It is not clea from the record whether such a letter was ever issued.

In 2010 Dibbs requested that the Lake LeClare property be rezoned so that he could open
a golf course and driving range. at p. 7. This application was denied. Doc. 37 at #78:233
Dibbs is now building singléamily homes on the Lake LeClare propett;.at 79:19-23.

In 2011 five air conditioning units were stolen from Dibbs Plaz@aving tenants without
air conditioning on Memorial Day weekend. at 126:14127:1% Doc. 179 74 Dibbs found a
contractor to install new units the very same day. Doc. 37 at 1:20:1dowever, a month later,
Dibbs received a fine for replacing the air conditioningsavithout a permitld. at 127:2224.
Dibbs called County Commissioner Hagan’s office to challenge the fine asdol by Rich
Reidy that he would “take care of itd. at 128:6-10. Dibbs has not paid the fifte.at 128:4-5.

Dibbs alleges that various County employees delayed or denied his applicatiansebec
they did not like him. Doc. 37 at 293D:24; 31:1633:8.Dibbs believes that County Administrator
Pat Bean did not like him because she is a “NIMBY lover.” Doc. 37 at 24:18-25:5.

Dibbs filed this lawsuit in December of 2012 and filed his Amended Comfl2aat 17)
on November 11, 2013. He asserts the following five claims for relief: CountJ.@£Z. 81983
and Florida Constitutional claims for violation of due process as to the comymlans); Count
Il (42 U.S.C. 81983 and Florida Constitutional claims for violation of equal protection); Glount

(42 U.S.C. 81983 and Florida Constitutionabgglied claing for violation of due process); Count

3 Plaintiff's testimony is contradictory as to whether he sought judicigwesf this denial. Doc. 37 at 73:244:19,
81:811.



IV (42 U.S.C. 81983 and Florida Constitutional-agplied claims for violation of el
protection); Count V (action for inverse condemnation under the laws of Florida).
Il. STANDARD OF REVIEW

Summary judgment is appropriate only when the court is satisfied that féheo genuine
issue of material fact and that the moving party is eqtitb judgment as a matter of law” after
reviewing the “pleadings, the discovery and disclosure materials oraffiteany affidavits[.]”

Fed. R. Civ. P. 56(c)(2)In determining whether a genuine issue of material fact exists, the court
must consider all the evidence in the light most favorable to the nonmoving $adiz v. City of
Plantation, Fla, 344 F.3d 1161, 1164 (11th Cir. 2003).

Issues of facare “genuine only if a reasonable jury, considering the evidence presented,
could find for the nonmoving party.Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986).

A fact is “material” if it may affect the outcome of the suit under governing ldw.The moving
party bears the initial burden of stating the basis for its motion and identihosg portions of
the record demonstrating the absence of genuine issues of materi@ldbatex Corp. v. Catrett
477 U.S. 317, 3224 (1986);Hickson Corp. v. N. Crossarm C&57 F.3d 1256, 12580 (11th
Cir. 2004). That burden can be dischargedefmoving party can show the court that there is “an
absence of evidence to support the nonmoving party’s c&sdtex 477 U.S. at 325.

“In a response to a motion for summary judgment, a party cannot ragnorance of
facts, on speculation, or on suspicion, and may not escape summary judgment in the mere hope
that sanething will turn up at trial . . . ."Hamm v. Johnson BroLase No. 6:0&v-1348Orl-
28KRS,2008 WL 2783366, 8M.D. Fla. July 17, 2008fquotingSawyer v. Southwest Airlines

Co.,243 F. Supp. 2d 1257, 1261 (D. Kan. 2003)). “The law is clear . . . that suspicion, perception,



opinion, and belief cannot be used to defeat a motion for summary judgbreRothe vDenny's,
Inc., 62 F. Supp. 2d 1366, 1371 (S.D. Fla. 999

“Cross motias for summary judgment do not change the standaRktezSantiago v.
Volusia Cnty, No. 6:08ev-1868-Orl-28KRS, 2010 WL 9178722 (M.D. Fla. Mar. 11, 2010)
(internal citations omitted)* Cross motiongor summary judgment are to be treated sepbrat
the denial of one does notquire the grant of another.’td. (internal quotations and citations
omitted) “Even where the parties fileross motions pursuant to Rule 56, summary judgment is
inappropriate if disputes remain as to material facks.”
1. DISCUSSION

Dibbs alleges that the Plan is unconstitutional becauseaibigary and‘not in the best
interest of the health, sajeand welfare of the citizend #lillsborough County or the State of
Florida or the United States of America.” Bo&5,37 at 53:1&22, 57:17. Specifically, in his
motion for summary judgment, Dibbs contends that the Community Plans are unconstitutional
their face because they are arbitrary and not rationally delaetegitimate governmental interest
Doc. 35.The County, on the other hand, argues that it is entitled to summary judgment pecause
inter alia, none of Dibbs’ complaints rise to the level of constitutional violations. Doc. 29.

A. Count I: Facial Due Process Challenge under § 1983

In Countl Plaintiff facially challenges the Plan as violating the dumcess provisions of
the U.S. @©nstitution.Among other things, the County argues tlnase claims are tirearred
pursuant tdillcrest Prop., LLC v. Pasco Counfy54 F.3d 127911th Cir.2014),which held that
the statute of limitations for faciaktacks on landise lawsunder 81983 begins to run when the
statute, ordinance or regulation is enacted.

Section 1983 claims are subject to a forum state's statute of
limitations for personal injury claim8urton v. City of Belle Glade



178 F.3d 1175, 1188 (11th Cir. 1999). In Florida, a personal injury
claim must be filed within four yearkl. This Court has held that a
cause of action under § 1983 does not accrue uhgl plaintiffs
know or should know . . . that they have suffered [an] injury that
forms the basis of their complainChappell v. Rich340 F.3d 1279,
1283 (11th Cir. 2003) (citing/ullinax v. McElhenney817 F.2d
711, 716 (11th Cir. 1987)).

Id. at 1281. Here, the Community Plan was enacted in“2@bleast one yedvefore Dibbs
purchased his land amteven years before this action was fil€de injury, if any,occurred at the

time the ordinance was enacted and would have been apparent to thelandewhefs) upon

the ordinance's passage and enactment. Any future owners, such as&nidtsarguably have
suffered an injury because thefice they paid for the [property] doubtless reflected the burden

of the Planld. at 1283(quoting Guggenheim v. City of Goleté38 F.3d 1111, 1120 (9th Cir.
2010)). It should be noted that Dibbs and/or his representative attended meetings regarding
adoption of the Plaandthe Plan updatelndeed, Dibbs testified that he was “vaguely aware of
some plahwhen he purchased the property in the Keystone area. Doc. 37 at 36:14-15.

Plaintiff argues that the statute of limitations has not run because Plaintiff is glkegin
“continuing violation” and Plaintiff's time to bring a facial claim was renewed nwtiee
Community Plan was re-adopted in 2012. Howevédthaeeof these theories are allegadCount
| of Plaintiff's Amended Complaint. Instead, Plaintdfleges that property owners were not
afforded a meaningful opportunity to be heard during the communitycpdation processSee
Doc. 17, § 87 Plaintiff has listed distinct incidents where he feels that the Plan was applied to him
unfairly, and none of those incidents stem from thadepted Plan passed in May of 2012.

Furthermore, Count | does not include factual allegatiosisreference the +&dopted Plan. Thus,

4 Dibbs’ Amendel Complaint suggests that hebisnging a facial challenge with regard to all community plans in
Hillsborough County. However, Dibbs has presented no evidence regangiptaas other than the Keystene
Odessa Rn and has not argued that artiercommunity plan was enacted within tstatute of limitations.
Additionally, it is unclear as to how Plaintiff would have standing tdlehge the other community plans.



the County was not omotice of afacial due processhallenge to the radopted Plan from 2012
or a claimfor continuing violationsPlaintiff cannot now rely on these neheores to combat the
statute of limitations defens8eeGilmour v. Gates, McDonald & Ca382 F.3d 1312, 1315 (11th
Cir. 2004) (holding that a plaintiff could not raise a new claim in resporssummary judgment
motion).Because the statute of limitations has expired as to the facial claim assertedt, {Co
is time-barred. Accordingly, the County is entitled to summary judgrtin its favor as a matter
of law on Count | to the extent Dibbasserts claims under 423JC. § 1983 and the U.S.
Constitution®
B. Count II: Facial Equal Protection Challenge under 8 1983
1. Statute of Limitations
The County asserts that Count Il is tim&red for the same reasons as CouBtaintiff,
however, argues that the rule set forthHiticrest does not apply to equal protection claims.
However, this question need not be resolved by this Court because, unlike Count I, Count Il does
include factual allegations regarditige readoption of the Plan in May of 2012. Thus, the statute
of limitations has not run on this claim.
2. Substantive Claims
While not timebarred Plaintiff's facial equal protection claim fails substantively.
The Equal Protection Clause of the Fourteenth Amendmenta®vi
that "[n]o State shall . . . deny to any person within its jurisdiction
equal protection of the laws." U.S. Const. Amend. XIV, § 1. If a
statutory classification infringes on fundamental rights or concerns
a suspect class, the Court will analyze the statute under a strict
scrutiny standardMloore, 410 F.3d at 1346. Otherwise, "the Equal
Protection Clauseequires only that the classification be rationally

related to a legitimate state intere®ah v. City of Atlantal03 F.3d
964, 966 (11th Cir. 1997)citations omitted). . . .Suspect

5 Each of Counts | through 1V allege claims under fedanalstate law. Neither party has argued for summary
judgment orthose state law claims.



classifications include race, alienage, national origin, gender, and
illegitimacy.Moore 410 F.3d at 1346 (citation omitted).

Castaways Backwater Cafe, Inc. v. Marstill€@ase No. 2:08v-273+FtM-29SPC, 2006/NL
2474034, 4K1.D. Fla. Aug. 25, 2006).

In United States v. Salernthe Supreme @urt established that a “facial challenge to a
legislative &t® is...the most difficult challengetmount successfully, since theallenger must
establish that no set of circetances exists under which thet would bevalid.” 481 U.S. 739,
745 (1987).This “no set of circumstances” test remmithe standard in the Eleverglircuit.
GeorgiaCarry.Org, Inc. v. Georgiag87 F.3d 1244, 1255, n. 19 (11th Cir. 2013ke also
American Federation of State, County and Municipal Employees Council v, $t@tF.3d 851,
871 (11th Cir. 2013) (rejecting a union’s argument tBalerno requires only a single
unconstitutional application of a drug test mandate to one employee in order to ptowe tha
mandate is facially unconstitutional as to all employees). “The mere pogb#itconstitutional
application is enough to defeat a facial challengédarris v. Mexican Specialty Foods, In664
F.3d1301, 1313 (11th Cir. 2009)0 mount dfacial’ equal protection challenda plaintiff must
assert that the mere enactment or application of an ordinance is unconatitaison treats his
property differently than that of similarsituated landownersKolodziej v. Borough of Elizabeth,
Civil Action No. 08-820, 2008 WL 4858295, 6 (W.D. Pa. Nov. 10, 2008).

Equal protection claims can be brought by a "class of one" where
the plaintiff alleges that the state treated the plaintiff differently from
others similarly situated and that therengsrational basis for such
difference in treatmenYill. of Willowbrook v. Olech28 U.S. 562,
564, 120 S. Ct. 1073, 145 L. Ed. 2d 1060 (2000). Uddech,a
"class of one" plaintiff may demonstrate that a government action
lacks a rational basis in on& two ways: (1) "[negate] every
conceivable basis which might support” the government action; or

(2) demonstrate that the challenged government action was
motivated by animus or #ill. Klimik v. Kent County Sheriff's

6 Both parties agree that the adoption anrddeption of the Plan evelegislative ac.
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Dep't 91 Fed. Appx. 396, 400 (6t&ir. 2004) (unpublished)
(quotingBower v. Vill. of Mount Sterlingi4 Fed. Appx. 670, 677
(6th Cir. 2002)).

Rondigo, L.L.C. v. Casco Twi&ase No: 0574775, 2008J.S. Dist. LEXIS 25520, 2@7 E.D.
Mich. Mar. 28, 2008)affirmed by Rondigo v. Casdavp.,330 Fed. Appx. 511 (6th Ci2009)).
“A property owner makes a facial challenge by claiming that a municipality kremtlyekow he
intended to use his property and passed an ordinance specifically tailoreveathat use.
Kolodziej,2008WL 4858295 at 6.

If the plaintiff claims that the regulation acts against him or her

because of race or another suspect ctasshat the regulation

involvesa fundamental right, then the regulation is subject to strict

scrutiny.See San Antonio Indep. Schbadt. v. Rodriguez11 U.S.

1,1617,93 S. Ct. 1278, 12838, 36 L. Ed. 2d 16 (1973) and cases

cited therein. However, if the claim is simply that the regulation

treats the plaintiff different from someone else and neither a suspect

class nor a fundamtl right is involved, the regulation (and its

classification) must only be rationally related to a legitimate

government purposeéry v. City of Hayward701 F. Supp. 179, 181
(N.D. Cal. 1988).

Eide v. Sarasota Count908 F.2d 716, 722 (11th Cir. 1990).

Plaintiff never actually argues that there is no possible constitutional @mplioathe Plan
— he just makes that unsupported statement in his response to the County’s summaeptjudgm
motion. SeeDoc. 53 at p. 6Following that statement, Plaintiffgues that this case should be
controlled by two U.S. Supreme Court cases involving land use restridfiasdiington ex rel.
Seattle Title Trust Co. v. RoberggZ8 U.S. 1161928)andEubank v. Richmon®26 U.S. 137
(1912).Doc. 53 at p. 6However, the Supreme Court’'s holdings in both of those cases rested
largely on the fact that a small group of landowners were able to determine aaotioavrier's
rights with no redress. In both cas#éghe owners of 2/3 of the land on a particular stoeeh a
particular areavoted to impose a restriction on the entire street or area, there wastelpsolu

nothing the other landowners could do about it. This meant that if a single person bought two
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thirds of the land on a street, their single opinioartyiically ruled the entire street. The situations
in WashingtorandEubankare easily distinguished from the situation here. While Dibbs argues
that the Plan gives too much power to the NIMBYSs, it is actually no differentahg other
political situation—those who are the most politically active are most likely to influence results.
The NIMBYs are not given an explicit power by the Plan, and certainly dheynot given
unchecked power to decide land use by other landowners. All applications of tlzeePsaibject

to review by the County Commission and the state court system. Wasingtorand Eubank

are not analogous, let alone controlling, here.

Dibbs allegesthat the Plan makes housing more expensive and, therefore, discriminates
against poor AfricasAmericars —though he testified that AfricaAmericans “with money” are
“probably okay” under the Plarirhis cannot provide the basis for a facial equal pratecti
challenge. There is no statutory classification in the Plan base@alth orrace— or any other
immutable characteristi€urther, there is no evidence in the record that the community plans have
resulted in the concentration of affordable housing units in specified areas of thg. Count

Dibbs also argueshat the Plarmakes “some of theCountywide Comprehensive Plan
policies or land development code regulations and processes unusable and inaccessible t
landowners within their respective boundarieBdc. 35 at p. 17. Thus, Dibbs contends that
landowners in the Keystone area arsuspect classlhere is no legal authority to support this
contention.“Unlike most of the classifications that we have recognizeduspectentry into
this class . . is the product of voluntary actionlJnited States v. BoffRivera,Case No. 08
20437CR-GRAHAM/TORRES 2008WL 88533547 (SD. Fla. Aug. 122008) (quotingPlyler

v. Doe 457 U.S. 202, 221 n.19 (1982)).
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The Plan, which regulates stateated landise rights, also does not implicate
fundamental rightsSeeFlagship Lake County Dev. Number 5, LLC v. City of Mascotte, $58.,
Fed. Appx. 811 (11th Cir. Mar. 13, 2014).

Accordingly, there is neither a suspelassdistinction ror afundamental right at issue and
the Court applies a rational basis testhe Plan.

The rational basis test is highly deferenti8lee id. (citation
omitted). The legislation will be considered constitutional under this
test if "there is any reasonably conceivable state of facts that could
provide a rational basis for' itlt]. at 1346 (quoting-CC v. Beach

Communications. Inc508 U.S. 307, 313, 113 S. Ct. 2096, 124 L.
Ed. 2d 211 (1993)).

Leib v. Hillsborough County Pub. Transgpomm'n,Case No. 8:0¢v-01598-T-24TGW, 2008
WL 2686610, 3$D. Fla. June 27, 2008).

Pursuant to Florida law, local governments are authorized to adopt optional plan glement
to its comprehensive plaBeeS§ 163.3177(1)(a¥la. Stat(2012).Comprehensive planning allows
local governments to preserve, promote, protect, and improve the public health asafeneral
welfare.See§ 163.3161(4), Fla. Stat. (2011). According to the plain language of the Keystone
Odessa Community Plathe vision of the Plan wafor the Keystongdessa community to
continue to be a rural community. The protection of water resources was paramounhgiven t
many lakes, wetlands and rivers in the arAmong the goals was the desire to protect the area
from suburban and urban sprawl, maintain ecological balance, and preserve naasrah are
residential lot development. Doc d3at pp. 1034. In general, the community plans were
designed to supplement the County’s Comprehensive Plan by discussing the special and unique
features or characteristics of particular areas of the County, including ex@rthie issues and
problems facing the areas and providing strategies for soluBeese.g Doc. 321. The County

sets forth several rational basesapplying each Plan to a specific geographic area. Hillsborough
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County is a large and diverse area. The same land use restrictions that appliytowtiohampa

are not suited for areas like the Keyst@dessaarea. One is urban and the other is rural (or
suburban as Dibbs contends). TKeystoneOdessa Plan was developed to guide development
and provide guidelines for developers who were considering buying land inghatec. 297

at p. 5; Doc. 298 at p.14. The Plan was the result of several public meetings which solicited
input from Keystone residents. Doc.-29 at pp. 3, 6. The Keystone Community supported the
Plan. Doc. 2914 at p. 2While not everyone in the area might agree with the decisiods ima

the Planning Commission or the County Commission, those are political issues notitoomatit
issues.

Plaintiff has failed to show that there are no set of circumstances under thvai€tan
would be valid. Quite simply, Plaifitihas not establigdd that thePlan on its facetreats his
property differently than that of similarlituated landowners or thatlécks a rational basis.
Accordingly, the County is entitleh summary judgment on Couihtto the extent Dibbassers
claims under 42 U.S.C. § 1983 and the U.S. Constitution.

B. As-Applied Challenges Under 42 U.S.C. § 1983

In Counts IIl and IV, Dibbs brings agpplied challenges to the Community Plans, again
alleging violations of his due process and equal protection righitbsadmitsthat he did not have
standing to bringheseclaims until April 2, 2009 when “the Community Plans were applied to
him” and the Board denied his request to be removed from the Key@ttessa Community Plan.
Doc. 53 at p. 6. Accordingly, any actions prior to April 2, 2009 are not at issue under Tounts

or V.

-14 -



1. Due Process

Though the pleadings are uncleBlaintiff's counsel indicatedt the oral argumerthat

Plaintiff is attempting to assert both a substantive due process cla@apesakedural due process

claim.

here.

a. Substantive Due Process

Plaintiff's substantive due process cldamuis becaus¢here is no fundamental right at issue

The Due Process Clause of the Fourteenth Amendment only
provides substantive due process proteciigainst deprivations of
fundamental rightsGreenbriar Village, L.L.C. v. Mountain Brook,
City, 345 F.3d 1258, 1262 (11th Cir. 2003). Fundamental rights are
those created by the Constitution; and it is well established that land
use rights, as propertyghts generally, are stateeated rights not
subject to substantive due process protectae. Board of Regents

of State Colleges v. Ro#08 U.S. 564, 577, 92 S. Ct. 2701, 2709,
33 L. Ed. 2d 548 (1972peKalb Stone, Inc. v. County of DeKalb
Ga., 106 F.3d 956, 959 (11th Cir. 1997).

Flagship Lake County Dev. No. 5, LLC v. City of Mascdise No. 5:12v-188-Oc-10PRL,

2013 WL 1774944, 4M.D. Fla. April 25, 2013) (affirmed blglagship Lake County Dev. Number

5, LLC v. City of Mascotte, Fla559 Fed. Appx. 81111th Cir. Mar. 13, 2012) This Court is

bound to follow this precedent anttierefore, this claim fails

Plaintiff's response to the County’s Motion for Summary Judgment argueshinat t

decisions made with regard to Dibbs are legislative rather than exe&daf@oc. 53 at p. 40.

If the actions were legislative then a substantive due process claim xstileMen in the absence

of a fundamentaiight.

An exception to the general rule applies when "an individual's state
created rights are infringed by legislative abd."at 1273. In that
scenario, "the substantive component of the Due Process Clause
geneally protects [the individual] from arbitrary and irrational
action by the governmentld. By contrast, "[n]oAegislative, or
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executive, deprivations of stateeated rights, which would include
land-use rights, cannot support a substantive due process claim, not
even if the plaintiff alleges that the government acted arbitrarily and
irrationally.” 1d. (internal quotation marks omitted).

Flagship,559 Fed. Appx. at 81@.egislative acts usually apply to a large segment of, if not all of,

the population Legislative acts also involve poligpaking instead of mere administrative

application of existing policieenter v. City of Sanibel’'50 F.3d 1274, 1280 1th Cir. 2014).

On the other hand, executive acts usually arise from the ministerial orisitiative activities of

the executive branch, such as individual acts of zoning enforcement, and apply tecarlumitber

of people, usually only one persdd. The alleged aains at issue in Count Il are:

1.

2.

7.

8.

Denialof the Lake LeClare rezonirfgr a driving range

Delay of the land excavation approval;

Imposition of conditions such as prohibiting trucks from traveling west;

Ad hocenforcement and unjustified rules regarding tpeend “mulch” against
Dibbs;

Denial of Dibbs’ requests to remove his Lutz Lake Fern property from the Odessa
Plan, allow water and sewer connections, and increase the development potential,
Refusal to lift Significant Wildlife Habitat requirements and aspion of an
irrebuttable presumption of SWH status for property mapped as SWH,;

Refusal to allow credits for street trees; and

Imposition of aine onDibbs for replacing stolen air conditioners

SeeDoc. 17 at p. 28.

Just like the actions at issueRlagship,these actions are not legislative because they only

impact Dibbs’ propertyand do not involve policynaking.559 Fed. Appx. at 81G.he actions at

issue are either execudiwor quasjudicial. Based onhie evidence before the Couthe denial of
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the Lake LeClare rezoning for a driving range was gjueiicial and the denial of Dibbs’ requests
to remove his Lutz Lake Fern property from the Odessa Plan wasjogiagl. The delayin
approvingthe borrow pit permit and other conditioassociated wit the approval of the land
excavation/borrow pit was executivielkewise, therefusal to lift Significant Wildlife Habitat
requirements, refusal to allow credits for trees, and imposition of a finediacieg stolen air
conditioners were executive acts.

The case law relied upoby Plaintiff supportsa finding that these actions are non
legislative Under Florida law, zoning decisions are typically considered legis|8tief County
Comm'rs v. Snyde627 So. 2d 469, 471 (Fla. 1993). However, “unlike initial zoning enactments
and comprehensive rezonings or rezonings affecting a large portion of the pregdmniag action
which entails the application of a general rule or policy to specific indasdunterests, or
activities is quasjudicial in nature.’ld. In addition to relying otsnyderPlaintiff relies onMartin
County v. Yusein which the Florida Supreme Court answered the following certified question in
the negative: “Can a rezoning deciswhich has limited impact undé&nyder, but does require
an amendment of the comprehensive land use plan, still be gupliagl decision subject to strict
scrutiny review?” 69(o0. 2d 1288, 1289 (Fla. 199A key element of th& usendecision thats
not present in the current action is that “[n]either party argue[d] that thussted zoning change
did not require an amendment to the Plad.’at 1290, nl. Here, there is reidencehatany of
Dibbs’ requests required amendments to the Plaif ksenly that he was seeking individual
variances from th&eystone©dessa Community Plan. Thus, the decisions at issue heraatere

legislative and the substantive due process claim asserted in Count.lll fails
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b. Procedural Due Process

“A 8§ 1983 claim alleging a denial of procedural due process requires proof of three
elements: (1) a deprivation of a constitutiongdhptected liberty or property interest; (2) state
action; and (3) constitutionally inadequate proceb$agship,2013 WL 1774944 aP (citing
Grayden v. Rhode845 F.3d 1225, 1232 (11th Cir. 2003)).

In the case of a procedural due process claim, the constitutional
violation is not the deprivation of a protected interest in "life, liberty,
or property"” . . . Rather, "what is unconsitional is the deprivation

of such an interest without due process of lainermon 494 U.S.

at 125, 110 S. Ct. at 983 (emphasis in originatcordingly, as in

this case, if adequate state remedies were available, but a plaintiff
did not avall itselfof them, that plaintiff "cannot rely on that failure

to claim that the state deprived [it] of procedural due process.”
Cotton,216 F.3d at 1331.

Flagship, 2013 WL 1774944 at 3(footnote omitted) As previously discussed, there is no
constitutionallyprotected liberty or property interest at issue here. Furthermore, it is undisputed
that Plaintiff could have sought review of the County’s decisions in Floritaatartdut chose

not to because he allegedly could not afford to.

The existence of a state judicial procedure to review, remand,
and/or set aside agency decisions, including zoning decisions,
and to "[o]rder such ancillary relief as the court finds necessary
to redress the effects of official action wrongfully taken or
withheld", Fla. Stat. 8 120.68(6)(a)(2), is sufficient to redress
[the plaintiff] for the deprivation alleged and is sufficient to
satisfy the Fourteenth Amendment's Due Process Clause.

Id. Plaintiff's claim that the available review is insufficient because it is limited and must be sought
within 30 days of the quagidicial hearing is unavailing. THeact that it is possible falitigant

to forfeit aremedy by virtue othe operation of reasonable state procedural rules, does not mean
thatthepostdeprivation remedy is inadequakolloway v Wallkr, 784 F2d 1287 (5th Cir. 1986).

Furthermore, théact that state procedures do not afford relief identical to that sougldivii
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rights action does not make those procedures constitutionally inadegNatenal
Communication Systems, Inc. v Michigan Public Service Ct88.F2d 37@6th Cir. 1986).
Florida provides adequate state remediash as writs of certiorari or writs of mandamus,
for review of the County’s actions at issue hedecordingly, Plaintiff's asapplied due process
claims fail,and the County is entitled to summary judgment on Coutd tHe extent Dibbasserts
claims under 42 U.S.C. § 1983 and the U.S. Constitution.
2. EqualProtection

[T]he Equal Protection Clause requires government entities to treat
similarly situated people alike. Equal protection claims are not
limited to individuals discriminated against based on their
membership in a vulnerable class. Rather, we have recognized any
individual's right to be free from intentional discrimination at the
hands of government officialSee, e.g., E & T Realty v. Strickland
830 F.2d 1107, 1112 (11th Cir. 1987). To prevail on this traditional
type of equal protection claim, fiaally a selective enforcement
claim, that the City's Ordinance was applied to them, and not other
developments, Plaintiffs must show (1) that they were treated
differently from other similarly situated individuals, and (2) that
Defendant unequally apptiea facially neutral ordinance for the
purpose of discriminating against PlaintiffSee Strickland v.
Alderman 74 F.3d 260, 264 (11th Cir. 1996).

Campbell v. Rainbow Cit#34 F.3d 1306, 1313-1314 (11th Cir. 2006).

While Plaintiff alleges that the Community Plan negatively affects minorities in general,
Plaintiff does not identify himself as a member of any suspect class.odsrRiaintiff indicate
that the County has treated him differently based on any immutable or pratbatadteristic.
Instead, Dibbs alleges that his applications were delayed and/or denpbg lsatause a number
of people workindor the County have ndiked him since he won a lawsuit against the County in
1997. Thus, Dibbs is relying on the theory that he is a “class of one.”

To prove a "class of one" claim, the plaintiff must show (1) that he
was treated differently from other similarly situated individuals, and

(2) that the defendant unequally applied a facially neutral ordinance
for the purposef discriminating against him.. ..
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With respect to the first prong, weve frequently noted th#he
"similarly situated" requirement must be rigorously applied in the
context of "class of one" claimSee, e.g., Douglas Asphalt Co. v.
Qore, Inc.,.541 F.3d 1269, 1275 (11th Cir. 2008y;ffin, 496 F.3d

at 1207. Employing "[t]Joo broad a definition of 'similarly situated'
could subject nearly all state regulatory demis to constitutional
review in federal court and deny state regulators the critical
discretion they need to effectivghgrform their duties.Griffin, 496
F.3d at 1203.

Leib,558 F.3d at 1306-1307.

That the plaintiff was treated differently tharsiailarly situated comparator iscaucial
elemant of anasappliedequal protection claimSeeFlagship 2013WL 1774944at 4 (citing
Crystal Dunes Owners Ass'n Inc.v. City of Destin, &6 Fed. Appx. 180, 1885 (11th Cir.
2012)).“To be considered similarly situatedpmparatorsnust beprima facieidertical in all
relevant respects.Campbell 434 F.3d at 1314 (internal quotations omitted).

Plaintiff asserts that summary judgment is improper here because determinthgrwhe
another landowner is similarly situatesda factual issue that should be determined by the jury.
Doc. 53 at p. 17. However, Plaintiff does not identify a single comparator that he badides
similarly situated. Instead, he only points to lists of people who have made app$i¢atopt out
of community planén the pastSeeDoc. 532. He also identifies other borrow pits that have been
approved in a shorter time period this his approViaése lists are not sufficient for any jury to
find a similarly situated landowner. The “comparators” identified in Ditsetond Affidavit,
landowners who were allegedly permitted to opt out of community péesutside of the
Keystone aredd. at p. 89. Dibbs does not know of any landowners in the Keystone area that
were permitted to opt out of the Plan. Doc. 37 at 6234Thus Plaintiff has not preséed any
similarly situatel landownersvho have been treated differently

There is no genuine issue of material fact to be presented at tmathe record before

this Courtthere areessentially no similarly situated individuals who were treated differently
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Accordingly, the County is entitled to summary judgment on Count i¥i¢ extent Dibbasserts
claims under 42 U.S.C. § 1983 and the U.S. Constitution.

C. Remaining State Law Claims

The Court haglisposed of all federal claimend the only claims remaining are those
brought under the Florida Constitution and Florida common.|aWhe resolution of these claims
will require analysis of Florida constitutional las applied to Hillsborough Counityhe Supreme
Court has advised &b “in the usual case in which all fedelalv claims are eliminated before trial,
the balance of factors to be considered under the pendent jurisdiction degaidieal economy,
convenience, fairness, and comitwvill point toward declining to exerse jurisdiction over the
remaining statéaw claims.” CarnegieMellon Univ. v. Cohill 484 U.S. 343, 350 n. 7 (1988).
Therefore, the Court will decline to exercise its supplemental jurisdictiontbgse remaining
claims See28 U.S.C. § 1367(c)(3) (“distt courts may decline to exercise supplemental
jurisdiction over a claim under subsection (a) if . . . (3) the district coartlismissed all claims
over which t has original jurisdiction.”). These claims will be dismissed without prejudice to
beingrefiled in an appropriate state court.
V. Conclusion

For the reasons statedrém, it is herebYDRDERED andADJUDGED as follows

1. Plaintiff's Motion for Partial Summary Judgmeas$ toCounts | and Il (Doc. 35) is

DENIED;
2. Defendant’'s Motion for Summary Judgmeioc. 29)is GRANTED in part and

DENIED in part;

7 Count V is a Florida “takings” claim. Doc. 53 at p. 18.
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3. The Clerk is directed to enter judgmemtfavor of Defendant Hillsborough County,
Florida,on the portions of Counts | through IV that are based on 42 U.S.C. § 1983 or
the U.S. Constitution;

4. The remainingstate law claims in Cousit through V are dismissed without prejudice
because the Court declines to exercise supplemental jurisdiction over éhRstat
claims and

5. The Clerk is directetb close the file.

DONE andORDERED in Tampa, Florida obecembern2, 2014.

Charlene Edwards Honeywell ]

Jnited States District Judge

Copies furnished to:

Counsel of Record
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