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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
DAVID KNIGHT,
Plaintiff,
V. Case No: 8:13v-310-T-36EAJ
PAUL & RON ENTERPRISES, INC.,

Defendant.
/

ORDER

This cause comes before the Coat Plaintiff David Knight's Motion for Summary
Judgment (Doc. 32) Defendant Paul & Ron Enterprisesc. d/b/aTri-County Pools (“Tri
County”) responded in opposition to the motion for summary judgment (Doc. 3Bhn due
consideration of the parties’ submissions, and for the reasons that fiilWourt willdeny
Knight's Motion for Summary Judgment.

l. STATEMENT OF FACTS!

This action arises from Knight@ispute withTri Countyover Tri County’s failure to pay
him overtime wagesllegedlyin violation d theFair Labor Standards Act (“FLSA”)Tri County
is a businesghat provides custom pool and spa construciiat remodelingervices. Doc. 40 |
3. From approximately July 2011 through M&y 2012, Knightwas employedthere as

superintendent afonstruction for which Tri County generally paid him between $800 to $900 a

1 The Court has determined the facts based on the parties’ submissions, includimpy usosti

of agreed material factaffidavits, and accompanying exhibits filed with the Court. The Court
notes that the parties filed an Amended Stipulation of Agreed Material Falotaitnseeking

leave of this Court to do so and after the expiration of the deddlitie a stipulation of agreed
material facts.SeeDocs. 38, 40. Nevertheless, in the interest of efficiency, the Court wilptacce
the parties’ Amended Stipulation of Agreed Material Facts.
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week. Doc. 4011 2, 4. During this period, Tri Countyd not pay him overtime for any hauhe
worked inexcess of forty per workwk&eDoc.40 § 5, and, o a singleoccasion, deductelis
weeklypay by half a day’s wageBocs. 33-1 (“Mathews Aff.”) 15; 324. Knight now moves the
Court for summary judgment, arguing that there is no genuine dis@)tehat he is not
administrativelyexempt fromthe overtime provisions dahe FLSA; (2) that Tri Countyis an
enterprisesubject to coverage under the FLL3Ad(3) thathe is entitled to liquidated damages.
Il. STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, showighergenuine issue
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56,Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The movingtpdears the
initial burden of stating the basis for its motion and identifying those portions oftoedr
demonstrating the absence of genuine issues of materialGatdtex 477 U.S. at 323ickson
Corp. v. N. Crossarm Co., Inc357 F.3d 1256, 1260 (11th Cir. 2004). That burden can be
discharged if the moving party can show the court that théemiabsence of evidence to support
the nonmoving partyg cas€. Celotex 477 U.S. at 325.

When the moving party has discharged its burden, the nangi@arty must then
designate specific facts showing that there is a genuine issue of materiddifatt324. Issues
of fact are “genuine only if a reasonable jury, considering the evidencepresdd find for the
nonmoving party,and a fact is “materialif it may affect the outcome of the suit under governing
law. Anderson v. Liberty Lobby, Inc177 U.S. 24224849 (1986). In determining whether a
genuine issue of material fact exists, the court must consider all the evidetheelight most

favorable to the nonmoving partfelotex 477 U.S. at 323.



1. DISCUSSION

A. Knight's Exemption Status

An employee is administratively exempt from theertime provisions of thELSA if he
is employed in a “bona fide executive, administrative, or professional itapa29 U.S.C. 8
213(a)(1). “For the administrative exemption to apply, an employee must (1) earnsnthéas
$455 per week, (2) have primary duties that involve ‘the performance of office onammal
work directly related to the management or general business operations of theeerapline
employer’'s customers,’” and (3) exercise ‘discretion and independent jutgntle respect to
matters of significance’ in performirtgs primary duties.”Rock v. Ray Anthony Int'l, LLLG380
Fed. App’x 875, 877 (11th Cir. 2010) (quoting 29 C.F.R. § 541.200f)$A exemptions art®
be construed narrowly, anthé employer bears thdtimateburdenof provingthatan exemption
applies See Adams v. BSI Management Sys. Am, 928.Fed. App’x 658, 660 (11th Cir. 2013).

Knight argues that, as a matter of l&&,doesotsatisfyanyof the three elementequired
for anadministrative exemptioto apply. As to the first elemenKnight does not contest that he
was paid over $455 per weddyt he argues that he was not paid orsaldry basis” becauges
work was “subject to reduction because of variations in the quality or quantity ofdtke
performed.” 29 C.F.R. 8 541.60&e also Bell v. Callaway Partners, LL&94 Fed. App’x 632,
634 (11th Cir. 2010). Tri County concedbat Knight's pay was deducted on meeasionDoc.
40 1 4; Mathews Aff. I Sbutavers thatto the extent the deduction was improper under federal
regulations, it is willingand ableo reimhurse himMathews Aff. §20. Becausehis wasthe only
instanceof pay reductiorduring Knight's employ thereremainsa genuine dispute as to whether

he was paid on a salary basiS§ee29 CFR § 541.6(08) (“Improper deductions that are either



isolated or inadvertent will not result in loss of the exemption . . . if the emplayaourses the
employees for such improper deductions.”).

As to the second elemertnight argues thatnone of [his] duties, let alort@as ‘primary
duty,’ related to the ‘management or general business operations of the employemplityees
customers! Doc. 32 (Pl. Br”) at 11 29 C.F.R. § 541.200(a)(2Knight claimsthathis primary
job responsibility was working on the production end of Tri County, which involved tasks such as
“babysitting” installations anensuring that jobs were completed in a timely manner and in
compliance with indusyrstandards. Doc. 32 (“Knight Decl?) 11 814, 3639; Pl. Br. at 2-13.
According toKnight, he wagssentiallyno more than “a production worker who followed . . . [Tri
County’s] guidelines . . ..” Pl. Br. at 13. Tri Countigputes Knighs characterization of his job
description, claiming that his primary dutiesincluded, inter alia, scheduling and managing
subcontractors, determining the amount and type of materials to be ordered, patengls)
determining which projects were ready for inspection, negotiating cladges with customers
and subcontractors, and verifying accisupayablewhich wererelated toTri County’s general
business operations. Doc. 33*Larson Aff.”) § 4, Mathews Aff. 1 Q, 11, 13, 15, 18.

The Court notethat many of theéasksthatTri Countyclaims constitut&night's primary
duties do noinvolve its general business operatiobsit ratherelateonly to its “primary service
goal' of successfully installingand/or remodelingpools. See Cotn v. HFSUSA Inc, 620 F.
Supp. 2d 1342, 13489 (M.D. Fla. 2009) ih denying defendant’s motion for summary judgment
holdingthatthere was a genuine dispute as to whephantiff was exempt becausalthough he
“managed” installation sitekjs duties were concerned with ensuringtinstallers received their
work orders, retrieved the correct maés, and completed the installation jab specifiedn the

contract and work ordewhich werée‘precisely the type that have been found to be consistent with



production rather than administrationGottliebv. Constr. Servs. & Consultants, In€ase No
05-cv-14139, 2006 WL 583644 at *5-6 (S.D. Fla. July 24, 20066lding that plaintiff was not
exempt because his primary duties of scheduling subcontractors and suplotigsutlirequired
forms, and inspecting the work of subcontractors “involved producing the product [defendant]
existed to market rather than servicing [defendidse]f”).

Unlike the plaintiff inCotten, howeverat leassome ofKnight's purported dutiessuch as
hiring subcontractors, negotiating and executing change oetBusting pricing, and managing
Tri County’'s employees, Mathews Aff. ] 7, 14; Larson Aff. fiplicate Tri County’s general
business operationsAccord Black v. Colaska IncCase No. 0€v-823, 2008 WL 4681567, at
*8-9 (W.D. Wash. Oct. 20, 2008holding that plaintiff whosigned subcontracts and change
orders, determined the number of employees needed at a job site, scheduled the work,radd prepa
cost analyses was an exempt administrative employeeprdingly, although close, when viewed
in the light most favorable to Tri County, the Court concluidhes there is a genuine issue of
material factas to whether Knight's primary duties related to Tri County’s generahéssi
operations.

Finally, Knight argues thahe did not exercise discreti@an independent judgment with
respect to matters of significe@mbecausgin performing his inspection worlhe was “simply
following well-established general industry standards and/or standards predetermined by
Defendant and Defendant’'s customer in the contract for sudk’wand, to the extent hared
subcontractors or installers, he wagquired to choose a subcattorinstaller from a list
previously approved and authorized by Defendail’Br. at 1516. However, @en assuming
thatthesetwo tasksdo notrequirethe exercise of discretion and independent judgifvamth the

Court does not necessardgfind), Knight's argumentails because presupposes thdiese were



in facthis primary duties The recorddoes not indisputably supporigh-rather,according to Tri
County, Knights job responsibilities also involvedsuing concessions and allowances to
customers, negotiating change ordev#th subcontractors and customers, arebolving
subcontractor and customer disputdathews Aff. {17, 10, 15.

When viewed in a light most favorable to Tri County, a reasonable jury could conclude
thatKnight exercised discreticand independent judgmentth respect to matters of significance
in performing his primary dutiesSee?9 C.F.R. § 541.202(b) (“Factors to consider . . . include . .
. whether the employee has authority to formulate, affect, interpret, or implema@apement
policies or operating practices”; “whether the employeedudisority to negotiate and bind the
company on significant mattersind “whether the employee repretsethe company in handling
complaints, arbitrating dispes or resolving grievances”gccord Papesh v. NCM of Collier
County, Inc. Case No. 0&v-78, 2009 WL 1513420, at *3 (M.D. Fla. May 27, 2009) (denying
plaintiff's motion for summary judgment in light @videncethat plaintiff had the authority to
negotiate and resolve matters on defendant’s hehalf

Accordingly, as Tri County has demonstrathdt there is a genuirgisputeof materal
fact with each of the three elements of the administrative exemption provisiomutiell deny
Knight's motion forsummary judgment as to thssue

B. Tri County’s Status asa Covered Enterprise?

2 Tri County has apparently declinedaddresshis sectiorof Knight's motion for summary
judgment. The Court will therefore consider d&agt orportionthereof not specifically
contradictedby Tri County to be undisputedseeFed. R. Civ. P. 56(e). The Court, however,
mustindependentlyaddress the meritd,any, of Knight's claims.SeeUnited States v. One

Piece of Real Prop. Located at 5800 SW 74th Ave., Miami,388.F.3d 1099, 1101-02 (11th

Cir. 2004)(“the district court cannot base the entry of summary judgment on the meretfact tha
the motion was unopposed, but, rather, must consider the merits of the"jnotion
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The overtime provisianof the FLSA appt only toanemployee “who in any workweek
is engaged in commerce or in the production of goods for commeragticos “employed in an
enterprise engaged in commerce or in the production of goods for commerce.” 29 U.S.C. § 207(a);
see alsoThorne v. All Restoratioservs., InG.448 F.3d 1264, 12666 (11th Cir. 2006).An
“enterprise engaged in commerce or in the production of goods for commercdinedden
relevant part, as one th#l) “has employees engaged in commerce or in the production of goods
for comnerce, or that has employees handling, selling, or otherwise working on goods orisnateria
that have been moved in or produced for commerce by any person”; drad#2)east $500,000
of “annual gross volume of sales made or business done.” 29 U.S03(s§(2[A); see also
Polycarpe v. E&S Landscaping Serv., In616 F.3d 1217, 1220 (11th Cir. 2010Jhe term
“‘commerce” is defined as “trade, commerce, transportation, transmissi@ononunication
among the several States or between any State amdeaeyoutside thereof.” 29 U.S.C. § 203(b)
see also Polycarpé16 F.3d at 1221.

Knight argues that Tri County iscavered enterprise becausé&ddat least $500,000 of
annual gross volume of sales made amgployed two or more workers who handled ddor
otherwise worke@n marble imported from oenf-state PI. Br. at 18 Knight Decl. 11 3234. Tri
County concedes thdpr all the relevant time periods, its gross annual revenues edtesl
$500,000hreshold, Doc40 | 17, but disputes that it ever installed marble in any of its pools or
spas or that the personnel working on thstdltations were its employeddathews Aff. § 16.
Rather, according to Tri Countyinstalled narcite insomepools,with the work beingperformed
by its subcontractors and not its employees. Mathews Aff. At6ordingly, because there is a

genuine issue of material faas to whethefri County used oubf-state materials and whether



the personnel who handled or otherwise wortiethose materials were its employeése Court
will denyKnight's motion for summary judgment as to this issue.

C. Liquidated Damages

The FLSA provides that “[a]ny employer who violates . . . [29 U.S.C. § 207] shall be liabl
to the employee or employees aftgtin the amount of . . . their unpaid overtime compensation .
.. and in an additional equal amount as liquidated damages.” 29 U.S.Qbg Aemployer
may avoid such liabilityhowever f it shows that “such action was in good faith” and thateher
were “reasonable grounds for believing that [the] act or omission was not aowiadhtthe
[FLSA].” 29 U.S.C. § 260.To satisfy the subjeiete “good faith” component, the employer must
affirmatively establishhat“it had an honest intention to ade@m what the Act requires and to act
in accordance with it. Davila v. Menendez717 F.3d 1179, 1186 (11th Cir. 201@uotation
marks and citation omitted)

Knight argues thateis entitled to summary judgmean liquidated damagdsecause Tri
Countyconceded that failed to consult with the Department of Labor to establish whether its pay
practices were legal and failemlattend any seminars or informational sessamnthe FLSADoc.

32-3 at 100, thus precluding a showintipat any potential vitation was made in good faith.
However, #hough these omissions may make it more difficult for Tri County to estahksht
acted ingood faith summary judgment is not appropri&iere where manynaterialfactual issues
haveyet tobe resolved.See Papest2009 WL 1513420, at *& (denying plaintiff’s motion for
summary judgment as to liquidated damages because “[tlhese determinatiomd dppe a

finding of what Plaintiff's job responsibilities actually entailedDavila, 717 F.8 at 1186 (11th

3 As with Section lll.B, supra Tri County hagdailed to address this section of Knight's motion
for summary judgment, but the Counust stillevaluatehe meritsof Knight's claims. See One
Piece of Real Prop. Located at 5800 SW 74th Ave., Miam|,388.F.3cat 1101-02.
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Cir. 2013)(“Before making a determination as[fgaintiff's] entitlement to liquidated damages,
the district court was required to await the findofghe jury about willfulness). Indeed, the
Court is not aware of any requirement taiatemployemustconsult with the Department of Labor
or attend seminars or informational sessions on the FA$SA prerequisite to establishiagood
faith defense Accordingly, summary judgment as to this issuearied
IV.  CONCLUSION

Plaintiff David Knight is not entitled to judgment as a matter of law because geéssles
of material fact existAccordingly, it is herebYDRDERED:

1. Plaintiff's Motion for Summary Judgment (Doc. 32PENIED.

DONE AND ORDERED in Tampa, Florida on Seggnber 122014.

Charlene Edwards Honeywell ]

United States District Judge

Copies to:
Counsel of Record
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