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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

TRINITY TOWN CENTER, LLLP and
TRINITY CORNER, LLC,

Plaintiffs,
Case No. 8:13-cv-370-T-30AEP
v.

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver for Old Harbor
Bank,

Defendant.
/

STIPULATED PROTECTIVE ORDER

WHEREAS, documents and information may be sought from, or produced or exhibited
by Defendant Federal Deposit Insurance Corp., as Receiver for Old Harbor Bank (hereafter the
“FDIC-R”), that are confidential under FDIC Rules and Regulations (12 C.F.R. §§ 308 and 309),
the Information Privacy Provisions of the Gramm-Leach-Bliley Act (15 U.S.C. § 6801, et seq.),
and other federal or state laws;

WHEREAS, the Court has been advised by counsel for the parties that they agree and
consent to this Stipulated Protective Order (this “Order”);

The Court finds good cause for the entry of this Order.

IT IS HEREBY ORDERED as follows:

A. Definitions

1. “Document,” whether used in the singular or plural, means any document or
electronically-stored information as set forth in Fed. R. Civ. P. 26(a)(1)(A).

2. “Designating Party” means a party who produces information in discovery that is
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deemed “Confidential” pursuant to this Order.

3. “Confidential Information” means any non-public information, and information
that is designated as confidential by a Designating Party, or, even if it is not so designated,
information that is non-public or meets the definition of “Confidential Bank Customer
Information” below. Information may be designated as “Confidential” only if the Designating
Party has a good faith basis for believing the information: (a) is confidential under federal or state
law or regulations; or (b) contains sensitive personal, financial, commercial, or professional
information that is generally unavailable to the public and that, if made available to the public,
may be injurious to that party’s personal, financial, or professional interests. “Confidential
Information” shall not include any information which: (i) was in the public domain at the time it
was disclosed or has entered the public domain through no volitional act by the recipient of the
Confidential Information after receipt of the Confidential Information from a Designating Party
or fault of the recipient of the Confidential Information; or (ii) has become known to the recipient
of the Confidential Information, without restriction, from a source other than the Designating
Party without violation of this Order and otherwise not in violation of the rights of the
Designating Party.

4. “Confidential Bank Customer Information” means information that contains
nonpublic information regarding any customer or prior customer of Old Harbor Bank, including,
but not limited to, any such customer’s Social Security number, credit history, account or loan
amounts or balances, account number, or other personal financial information.

5. “Privilege” shall mean the attorney-client privilege, the attorney work product
doctrine, or any other legally recognized privilege, doctrine, or protection that may apply to

documents or information in this case.



B. Designation of Confidential Information by Parties and Nonparties

6. Confidential Information in documents or discovery responses shall be designated
by marking the appropriate pages or sections thereof “CONFIDENTIAL,” or by otherwise
affixing to the thing produced a label with such information.

7. In the event that an original or a copy of a document is designated as
“CONFIDENTIAL,” as set out above, and one or more copies of the documents or the original
are also produced but not so designated, the copies shall also be treated as Confidential.

8. Information disclosed during a deposition may be designated, in whole or in part,
“CONFIDENTIAL.” The Designating Party’s counsel may indicate on the record at the
deposition that the deposition testimony is, in whole or in part, Confidential, or, within fourteen
(14) days after receipt of a deposition transcript, notify opposing counsel in writing that the
deposition transcript consists of or contains Confidential Information and may designate specific
portions of such transcripts as such. All depositions that contain Confidential Information shall
be so designated by marking on their front covers by the court reporter(s).

9. The inadvertent failure by a party to designate information as Confidential shall
not constitute a waiver of their right to so designate the information when the error is discovered.

Such designation shall be effective when communicated in writing (including by email) to
opposing counsel. The parties shall exercise reasonable efforts to make such communication
promptly after learning of the inadvertent failure to designate information as Confidential. A
party who inadvertently fails to designate shall also provide opposing counsel with substitute
copies of the subject documents bearing the “Confidential” designation. Such materials shall be

fully subject to this Order as if they had been initially so marked.
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10.  Any nonparty producing documents in this litigation may avail itself of the
confidential treatment provided for in this Order for its documents, information, or testimony by
following the procedures provided herein.

C. Automatic Designation of Confidential Bank Customer Information

11.  This case will involve the production of a large volume of documents that may
contain Confidential Bank Customer Information. In order to facilitate the prompt production of
such documents and honor prevailing statutory obligations to protect Confidential Bank
Customer Information, including without limitation the protections of 12 C.F.R. §§ 309.5(g) and
309.6(a) (taken in tandem to restrict and prohibit public dissemination of the FDIC-R’s records),
such documents will be treated as “Confidential Information” automatically, without the need for
a party to stamp them as “CONFIDENTIAL.”

D. Use of Confidential Information

12.  All Confidential Information produced or exchanged in the course of this
litigation shall be treated as confidential and shall be used solely for the prosecution and defense
of this litigation and for no other purpose. No Confidential Information shall be revealed,
disclosed, or made available for inspection and copying to any person who is not permitted to see
it pursuant to the terms of this Order without express written consent of the Designating Party.

13. Except as specifically provided for in this or subsequent Court orders, discovery
materials designated “Confidential” or their contents shall not be revealed, disclosed, or
otherwise made known to any persons, other than the following:

(a) Counsel of record in this action;

(b)  Employees of counsel of record in this action;
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(c) The Court;

(d)  Outside vendors who are necessary to assist counsel of record in this
action in the preparation and trial of this action;

(e) The parties in this action (including officers, directors, and employees of
the parties in this action);

® Court reporters employed in connection with this litigation;

(8)  Any person whose testimony is taken at deposition or trial in connection
with this action, provided that such person may only be shown Confidential Information to the
extent necessary for such testimony;

(h)  Any person or entity to the extent required by operation of law, lawful
subpoena, or court order;

@) The parties’ auditors and accountants (and counsel for such entities) to
which the parties may be required to respond or report in the ordinary course of business
regarding the subject matter of this litigation so long as such persons or entities are already
subject to substantially similar confidentiality obligations;

{)] The parties’ reinsurers (and counsel for such entities) to which the parties
may be required to respond or report in the ordinary course of business regarding the subject
matter of this litigation so long as such persons or entities are already subject to substantially
similar confidentiality obligations;

(k)  Persons whom counsel of record in this action believe are likely to be
called to give testimony at deposition or at trial on matters relating to the material designated
“Confidential” or who are believed to possess information deemed necessary for the prosecution

or defense of this litigation;



()] Experts retained by counsel of record in this action; and
(m)  Any other person with the consent, in writing, of all parties.

14.  Every person given access to Confidential Information shall be advised that the
information is being disclosed pursuant to and subject to the terms of this Order, and may not be
disclosed other than pursuant to the terms thereof. All persons listed in Paragraph 13(k)-(m)
desiring access to Confidential Information shall execute an agreement to be fully bound by this
Order in the form of Exhibit A, attached hereto.

15.  Any party wishing to file any document containing Confidential Information,
including a motion or supporting legal memorandum, shall move to file the document under seal
in accordance with the Local Rules and this Court’s Standing Order. If the document is not
already stamped “CONFIDENTIAL,” the filing party shall so stamp it. The parties agree to
redact Confidential Information contained in any such materials filed in Court and will, if
necessary, present un-redacted copies of the confidential materials to the assigned judge for in
camera review. All documents filed under seal shall not be released from confidential treatment
by the Court except by further Court order.

16.  Use of Confidential Information in any court proceeding in this litigation,
including any appeal, shall not affect its status as Confidential. Counsel shall confer on such
procedures as are necessary to protect the confidentiality of any documents, information, and
transcripts in any court proceedings, including trial as part of the preparation of the pre-trial
order.

17.  Nothing in this Order prevents use or disclosure of Confidential Information
beyond its terms if the Designating Party consents to such use or disclosure, or if the Court, after

notice to any affected parties, orders such use or disclosure.
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18.  This Order does not in any way restrict a Designating Party’s ability to use his or
her own Confidential Information for any purpose.

E. Disputing Confidentiality Designations

19.  Ifany party objects to any “Confidential” designation, he or she may, after making
a good faith effort to resolve such objection, move on reasonable notice for an order vacating the
designation. While such application is pending, the information shall continue to be treated as
Confidential pursuant to this Order. This paragraph is not intended to shift the burden of
establishing confidentiality, which remains at all times on the Designating Party.

20.  The parties shall not be obligated to challenge the propriety of “Confidential”
designation within any set period after receiving the designated information.

21.  The procedure for interested nonparty members of the public to challenge a
confidentiality designation shall be as follows: At any time, any nonparty, including any
interested members of the public, may, in good faith, challenge the designation of Confidential
Information in writing to the Designating Party. Following receipt of such a written challenge,
the parties shall have thirty (30) days, extendable by agreement of the disputants, to attempt to
negotiate a resolution of the challenge after which time the person objecting to the designation
may file a motion with this Court seeking a determination that the designation is inappropriate.

F. Demands by Others for Confidential Information

22.  Ifany other person, organization, or governmental entity demands by subpoena or
other appropriate authority the production of any Confidential Information produced to it by
another Party, the Party receiving such demand shall immediately notify the Designating Party of
such demand. At its option, the Designating Party may elect to challenge the demand and assert

any applicable protections, and shall notify the person, organization, or governmental entity of its
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challenge within such time as required by law or required by compliance with the demand.
When such a challenge is made, the party who received the demand shall not produce any
Confidential Information in the absence of consent by the Designating Party or an order by the
issuing court compelling production.
G. End of Litigation
23.  Absent written permission from the Designating Party or on further order of the
Court, this Order shall continue to be binding throughout and after the conclusion of this
litigation, including any settlements, appeals, and subsequent proceedings in the District Court.
24.  After this case is closed in the District Court, the parties may obtain any
documents they filed under seal within ninety (90) days after final adjudication of this case,
including appeals or resolution through settlement, unless otherwise agreed to in writing by an
attorney of record for the Designating Party, each party: shall assemble and return all
Confidential Information, including all copies thereof, to the party that produced it. Any disputes
concerning the applicability of this paragraph shall be resolved by this Court.
H. Miscellaneous
25.  Agreeing to, producing, or receiving Confidential Information or otherwise
complying with this Order shall not:
(@)  Prejudice the parties’ rights to object to the production of documents they
consider not subject to discovery, including, without limitation, any claim of Privilege;
(b)  Prejudice the parties’ rights to object to the authenticity, relevance, or
admissibility into evidence of any document, testimony, or other evidence;
(c) Prevent the parties from agreeing to waive any portion of this Order with

respect to any particular piece of Confidential Information, provided that any such waiver is in
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writing and signed by all Parties; or

(d)  Prevent any party from seeking from the Court a modification of this
Order, including, but not limited to, additional protection with respect to the confidentiality of
any information.

26.  The inadvertent production of any document or information protected or claimed
to be protected by Privilege shall in no way prejudice or otherwise constitute a waiver of, or
estoppel as to, any claim of Privilege the producing party would otherwise be entitled to assert.
A party shall have fourteen calendar (14) days after one of its counsel in this case becomes
actually aware that a privileged document has been inadvertently produced in which to request its
return; otherwise, any claim of Privilege for the document shall be deemed presumptively
waived. All requests to return a document shall be in writing and shall state the grounds for the
claim of Privilege. A party’s counsel shall be deemed to be actually aware that a privileged
document was inadvertently produced at the time the party’s counsel is served with an exhibit list
for trial that specifically lists the privileged document. If a party timely requests return of the
privileged material, any party to which such material was produced shall, within fourteen (14)
days after the request, return said material. In the event a party wishes to challenge a Privilege
designation, said party may file a motion with this Court to compel production of such material.
Nothing in this Order shall be deemed to constitute a waiver of the FDIC-R’s assertions of
Privilege and Confidentiality concerning the documents being produced. Specifically, the FDIC-
R does not waive any statutory privilege, attorney-client privilege, work-product privilege, bank
examination privilege, deliberative process privilege, claim of confidentiality, or that the
information contained in the documents is not relevant or otherwise inadmissible at trial. The

FDIC-R specifically reserves the right to make application(s) to the Court to amend this Consent
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Protective Order at any time prior to the time of trial.

27. Federal Rule of Evidence 502 is hereby expressly incorporated into this Order.

28. In the event additional parties join or are joined in this litigation, they shall not
have access to Confidential Information until the newly-joined party, by its counsel, has executed
and, at the request of any party, filed with the Court, its agreement to be fully bound by this
Order.

29.  The signatories hereto agree that this Consent Protective Order is a contractual

agreement and is binding upon each signatory regardless of whether it is signed and entered by

the Court.
Entered this ( day of wf A , 2014.
7 & 7/
Wn L Nerk, )
AMES S. MOODY, JR. 7
UNITED STATES DISTRICT JUDGE
Stipulated by:
Richard B. Weinman Edward W Dougherty, Jr.
Florida Bar No. 0231370 Florida Bar No. 338990
Winderweedle, Haines, Ward Edward W. Dougherty, Jr. P.A.
& Woodman, P.A. 119 E. Park Avenue, Suite 2-B
390 N. Orange Ave, Suite 1500 Tallahassee, Florida 32301
Post Office Box 1391 Telephone: (850) 297-1123
Orlando, FL 32802-1391 ed@dougherty-pa.com
Telephone: (407) 423-4246 Attorneys for Plaintiffs

rweinman@whww.com
Attorneys for FDIC-R
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EXHIBIT A
ACKNOWLEDGEMENT OF PROTECTIVE ORDER
The undersigned represents that (s)he, along with his or her support personnel, as
applicable: (a) has received a copy of the Court’s Protective Order entered in the above-captioned
case; (b) has read the Protective Order and understands its provisions; (c) agrees to be bound by
the terms of the Protective Order; and (d) agrees to be subject to the jurisdiction of the United
States District Court of the Middle District of Florida for the purposes of any proceedings related

to the enforcement of the Protective Order.

/s/

Name:

Dated:

/s/

Name:

Dated:
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