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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
DYLAN KNIGHTON,
Petitioner,

V. Case No: 8:13-cv-956-CEH-MAP

SECRETARY, FLORIDA DEPARTMENT
OF CORRECTIONS,

Respondent.

ORDER

Dylan Knighton (Knighton), an inmate the Florida penal system proceedprg
se brings this petition for writ dfiabeas corpus pursuant tol2&.C. § 2254 (Dkt. 1). The
Court has considered the petitigDkt. 1), and Respondenttssponse (Dkt. 9). Upon
review, the Court determines thhe petition should be denied.

BACKGROUND

Knighton was charged by indictment with first degree murder (Count ), armed
burglary of a dwelling with aassault or battery (Count 1gnd attempted robbery (Count
[ll). Following a jury trial, Knighton was sgenced to life with a 10 year minimum
mandatory on Counts | and Il,&t5 years on Count Ill, witHlaerms to run concurrently.
Knighton appealed and the Second District Court of Appeal affirmed his conviction per

curiam.Knighton v. State25 So. 3d 1236 (Tabl¢lrla. 2nd DCA 2010).
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Knighton’s attorney then filed a Florida Rule of Criminal Procedure 3.850 motion
for post-conviction relief, which was sumrnia denied. Knighton appealed and the
appellate court affirmed per curiagExhibit 6, Case No. 2D12-2302).

Knighton then timely filedthis 28 U.S.C. § 2254 pree petition alleging five
grounds: (1) the state court constitutionadiyred by admitting the prior inconsistent
statement of Howell because portions of theeshent were prejudicial hearsay, (2) his
counsel was ineffective for failg to object to Howell’s tinfavorable” testimony and for
failing to move for a mistrial after the “usforable” testimony was given, (3) his counsel
was ineffective for failing toifle a motion in limine in regards to Howell's testimony about
information Howell received through “third-ggrsign language,” (4) his counsel was
ineffective for failing to object and move farmistrial when the prosecutor “insinuated”
that a defense witness had committed perpmy, (5) his counsel waseffective for failing
to object and move for mistii when the prosecutor assefttthat the State’s primary
witness was telling the truth.

STANDARD OF REVIEW

Pursuant to 28 U.6. 8§ 2254(a), as amended by the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”), enactedd effective on April 24, 1996, “a district
court shall entertain an application for a wofthabeas corpus ibehalf of a person in
custody pursuant to the judgmefita State court only on tlggound that he is in custody
in violation of the Constitutio or laws or treaties of ¢hUnited States.” 28 U.S.C. §
2254(a). Where a state court initially considers the issues raitieel jpetition and enters

a decision on the merits, 28 U.S.C. § 22B4overns the review of those clairBeePenry
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v. Johnson532 U.S. 782, 792 (200lenderson v. CampbeB53 F.3d 880, 889-90 (11th
Cir. 2003).

Habeas relief may not be granted witbpgect to a claim adjudicated on the merits
in a state court unless the adjudication & ttaim: (1) resulted in a decision that was
contrary to, or involved an unreasonable apion of, clearly estdished Federal law, as
determined by the Supreme Court of the UniBates; or (2) resulted in a decision that
was based on an unreasonable determination of the facts ioflitpetevidence presented
in the State court proceeding. 28 U.S.C. § 2254dge v. Vincent538 U.S. 634, 638-39
(2003);Clark v. Crosby 335 F.3d 1303, 130@1th Cir. 2003). Even where a state court
denies an application for postsviction relief without written ojpion, in this circuit that
decision is entitled to the same deference #weilstate court had entered written findings
to support its decisiorseeWright v. Sec. for Dep’t of Corrs278 F.3d 1245, 1255 (11th
Cir. 2002). “[A] state court’s dmsion is not ‘contrary to . . . clearly established Federal
law’ simply because the court did not citeufffeme Court] opinions.. . [A] state court
need not even be aware of [Supreme Cquetedents, ‘so long as neither the reasoning
nor the result of the state-court decision contradicts thevhit¢hell v. Esparza540 U.S.
12, 16 (2003) (quotingarly v. Packer537 U.S. 3, 7-8 (2002)). Finally, a state court’s
factual finding is presumed to be correntlaa petitioner must rebut the presumption of
correctness by clear and convincengdence. 28 U.S.C. § 2254(e)(1).

Knighton raises allegations of ineffectiassistance of trial counsel, a difficult claim
to sustain. “[T]he cases in which habeastjmters can properly pwail on the ground of

ineffective assistance of counsel are few and far betw&®atérs v. Thomasité F.3d
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1506, 1511 (11th Cir. 1995) (en banc) (quottagers v. Zantl3 F.3d 384, 386 (11th Cir.
1994)). In order to show aaolation of the Sixt Amendment right to counsel, Knighton
must satisfy the two-pronged inquiry 8trickland v. Washingtord66 U.S. 668, 687
(1984). See Bell v. Coneb35 U.S. 685, 698 (2002) (stadi that courts should apply
Stricklandto claims that counsel failed to satisfy constitutional requirements at specific
points). First, Knighton must demonstrate tthe attorney’s performance was deficient,
meaning that “counsel made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed to the defendant by the Sixth Amendntemickland 466 U.S. at
687. Second, Knighton must prove prejudice,that he “must Isow that there is a
reasonable probability that, but for counselinprofessional errors, the result of the
proceeding would haveeen different. A reasonable probability is a probability sufficient
to undermine confidence in the outcomiel.”’at 694.

“There is no reason for a court decidingragffective assistance claimto . . . address
both components of the inquiry if the defentlenakes an insufficient showing on one.”
Id. at 697. Therefore, if Knighton fails testablish either deficient performance or
prejudice, the court need not address the other prong.

DISCUSSION

l. Ground 1
Knighton contends thathe state court constitutiolha erred by allowing the
prosecutor to publish Howell's prior staterheim the state court proceedings, Knighton

did not raise this claim asconstitutional issue.



Before a petitioner can pursue a motion pursuant to § 2B84petitioner must
exhaust the remedies availabh state court. 8§ 2254(k)(A). In othe words, the
petitioner “must give the state courts an oppotyuio act on his claims before he presents
those claims to a federal court in a habeas petit@iSullivan v. Boerckelb26 U.S. 838,
842 (1999)see alsdHenderson v. CampbeB53 F.3d 880, 891 (11th Cir. 2003) (“A state
prisoner seeking federal habeabef cannot raise a federadrstitutional claim in federal
court unless he first properly raised the issuthenstate courts.”). To exhaust his claim,
the petitioner must apprise the state court of the federal constitutional issue, not just the
underlying facts of the claim ar similar state law clainsnowden v. Singletar§35 F.3d
732, 735 (11th Cir. 1998).

While Knighton raised this argument onatit appeal, he did not allege that the
error violated the Constitutiomnd does so for the first terhere. Accordingly, Ground
One is procedurally barred from federal review because Knighton failed to properly raise
the constitutional issue in the state courtt Buen if the claim were not procedurally
defaulted, it would still fail on the merits. @by way of explangon to Knighton, the
Court will discuss the merits of this claim.

Whether a state trial court made an evidawy error is not cognizable in federal
court. Our determination rests solely on Wieetfederal law was urasonably applied. To
obtain Habeas relief under ¢hAEDPA, Knighton must show a violation of his
constitutional rights. Thus, evidentiary errorsyomlerit habeas relief vém they rise to the
level of a due process vidian, denying one’s right to fair and impartial trialWilliams

v. Kemp 846 F.2d 1276, 1282 (11th Cir. 1988) (leorevidentiary erroto give rise to a

5



violation of the Sixth Amendmerstright to a fair and imparti&ial, the error “must deny
a criminal defendant fundamental fairneiss order to be cogmable in a habeas
proceeding.”).

Knighton has not demonstrated that heswanied fundamental fairness, nor has he
demonstrated that the post-conviction ¢oumreasonably applied federal law. Howell
originally stated to DetectivBias under oath thatnighton claimed he participated in the
robbery and shot the victim. However, Howefitteed at trial thahe had misunderstood
Knighton because he receivdte information through “thirgbarty sign language.” The
prior statement contained multiple inconsisteaevith Howell’s trial testimony, including
that Howell never mentioned siganguage or the participati of a third party. The prior
inconsistent statement was properly introduced as evidence to impeach Howell's
credibility. A prior inconsistent statementdmissible under bothéiida and federal law
in order to attack theredibility of a withessSeeSection 90.608, Fla. Stat. (2015); Fed. R.
Evid. 801(d)(1)(A). Under the Beral Rules of Evidence, ai@r inconsistent statement
must have been given undertlodo be admissible in courted. R. Evid. 801(d)(1)(A).
Howell's prior statement was given undeath, and thus there is no unreasonable
application of Federal law. (Dkt, Tr. 506). Fugtmore, the jury wamstructed that the
prior statement was not to be considered ewvig of Knighton’s git. (Dkt. Tr. 504-05).
Accordingly, Knighton has failed to show tle&tmission of the prianconsistent statement

violated his Sixth Amendment rigtd a fair and impartial trial.



1.  Ground2

Knighton contends that his counsel wadfieeive for failing to object to Howell's
“unfavorable” testimony and failing to movir a mistrial after the “unfavorable”
testimony was given. But Knighton is mistaik His counsel did object to the use of
Howell's prior inconsistent statement. Atsale bar, Knighton’s counsel stated on the
record that “there may be some things ondlibat are totally irrelevant and . . . unfairly
prejudicial. 1 would object to the wholeitly being introduced.” (Dkt, Tr. 450-51).
Knighton’s counsel objected to the statemegain before they we shown to the jury
and stated his “belief is thattentire tape should not be played. It is inadmissible hearsay.”
(Dkt. Tr. 459-60).

Even if Knighton's attoray had not objected, it wd not matter because the
evidence was properly admittedccording to the Federd&Rules of Evidence, a prior
statement given under oath isvadsible and is not considerbdarsay if it is inconsistent
with the declarant’'s own testimoniyed. R. Evid. 801(d)(1)(A)Florida Statute Section
90.614 states that “[i]f a mmess denies making or does wmidtinctly admit making the
prior inconsistent statemerxtrinsic evidence of such statent is admissible. Howell’s
prior statement given under oath was admiediecause he denied making it and it was
inconsistent with his own testimony.

As the post-conviction court stated:

A party is allowed to attack the cibdity of its own witness with prior

inconsistent statementSeeSection 90.608, Fla. Stataur v. State781 So.

2d 452 (Fla. 4th DCA 2001). Mr. HoWehad significant information

concerning the Defendant’s involvemantthe incident as well as other
information regarding the parties teethrime, and the State did not call him
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as a witness for the primary purposegefting in a prior statement that was
otherwise inadmissible.

(Exhibit 6).

In light of the evidence showing that ighton’s counsel did object, and that any
objection would have been nitdess because the evidenees properly admitted,
Knighton has failed to provedhhis counsel was ineffectiamd thus Ground Two will be
denied on the merits.

1. Ground3

Knighton contends that his counsel wasfiactive for failing tofile a motion in
limine regarding Howell's testiony about the information heeceived through “third-
party sign language.”

The post-conviction court held that teewas “no legal basis for [Knighton's]
claim,” and that Knighton’s counsel’s perinance did not fall “below an objective
standard of reasonableness in failing to fileation in limine with respect to the testimony
of Mr. Howell.” (Exhibit 6).

The post-conviction court was reasonablatendetermination. Howell stated to
Detective Bias that Knighton had personatgounted the crimend taken responsibility
for the murder. However, at trial, Howell ti#ied that he misconstrued the information
because it was conveyead him via “third-party signanguage.” He claimed that the
information was not Knighton’account of the events. Theogecutor moved to admit the
prior inconsistent statement in order tqomach Howell. Because the prior statement was

correctly admitted int@vidence, there was no legal basisknighton’s counsel to file a



motion in limine. Knighton’s counsel cannot deemed ineffective for failing to raise a
meritless issueSee Card v. Dugge®11 F.2d 1494, 152Q 1th Cir. 1990).

Knighton has failed to prowdat his counsel was ineffiaee and thus Ground Three
will be denied on the merits.
V. Grounds4and5

Knighton asserts that his wosel was ineffective for fliing to object and move for
a mistrial wherthe prosecutor “insinuated” thatdafense witness had committed perjury
and argued that the State’s primary witness tgHing the truth. Thpost-conviction court
determined that the prosecutor's allegetimproper” remarks regarding the defense
witness’ credibility came as a fair and direesponse to commeanimade by Knighton’s
counsel. (Exhibit 6).

During closing argument Knighton’s couhsgade the following remarks regarding
the credibility of Mr. Barnett, one of the deferswitnesses: “I wiltell you this . . . he
had nothing to gain from his t@sbny. He’s certainly not currgg favor . . . from the state
on a pending homicide charge.” (Dkt. Tr.737 Knighton’s counsel also called into
guestion the credibility of the State’s witne$dr,. Donaldson, wheme stated that the
prosecutor “has [the] impossible task” of trgi to “convince [thejury] that Robert
Donaldson is trustworthy.” (Dkir. 577). In response to the defense counsel’'s statements
about Mr. Barnett, the prosecutstated that “there’s another way to look at it. He's also
got nothing to lose by hisgémony. The man’s charged with first-degree murder. What's
a little bit of perjury? | mean, fegot bigger things to worrgbout . . . .” (Dkt. Tr. 579).

In response to the defense csel's statements about Mr. Donaldson, the prosecutor stated
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that “[tlhe issue is not trust. The issuecredibility. . . . | thnk the evidence makes it
abundantly clear that Mr. Donalasis, in fact, telling the trutim this case.” (Dkt. Tr. 580).
The post-conviction court held that therergveno grounds for an objection, and thus
Knighton’s counsel could not be consideiadffective for failing to raise a meritless
claim. (Exhibit 6).

The post-conviction court vBareasonable in its determation. According to the
invited response doctrine, the prosecutor oayment on the credibility of a withess when
In response to statements mage¢he defense counsel, so lagthe prosecutor’s response
does not unfairly prejudice the defenda®ee U.S. v. Johnson-Dix4 F.3d 1295, 1305
(7th Cir. 1995). In the instanhse, the prosecutor's commewese invited by the defense
and were not unreasonable or unfairly prajiadl to Knighton. Accordingly, Knighton’s
counsel cannot be deemexkffective for failing to raise a meritless clai®ee Card v.
Dugger, 911 F.2d 1494, 1520 (11th Cir. 1990).

Because Knighton has failed to demoatdrthat his counsel was ineffective,
Grounds Four and Five witle denied on the merits.

Any claims not specifically addressed in this Order have been determined to be
without merit.

CONCLUSION

For the reasons set forth above, alKafghton’s claims arevithout merit and will

be denied.
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It is therefore ORDRED AND ADJUDGED that:

1. The petition for writ of Haeas corpus (Dkt. #1) Bl SM|1SSED as to ground
1, andDENIED as to grounds 2 through 5.

2. The Clerk is directed to enter judgnt in favor of Respondent and against
Knighton, terminate any pending motions, and close this file.

CERTIFICATE OF APPEALABILITY AND LEAVE TO APPEAL
IN FORMA PAUERISDENIED

IT IS FURTHER ORDERED that Knigbh is not entitled to a certificate of
appealability. A prisoner seelg a writ of habeas corpusshao absolute entitlement to
appeal a district court’s denial of his petitioB8 U.S.C. § 2253(c)f1 Rather, a district
court must first issue a adicate of appealability.ld. “A certificate of appealability may
issue ... only if the applicant has madesabstantial showing othe denial of a
constitutional right.” Id. at 8 2253(c)(2). To make such a showing, Knighton “must
demonstrate that reasonable jurists woult fthe district court's assessment of the
constitutional claims debatable or wron@gnnard v. Dretke542 U.S. 274, 282 (2004)
(quotingSlack v. McDanigl529 U.S. 473, 484 (2000)), or tlitte issues presented were
‘adequate to deserve encourageirto proceed further.”Miller-El v. Cockrel| 537 U.S.
322, 335-36 (2003) (quotirgarefoot v. Estelle463 U.S. 880, 893 n. 4 (1983)). Petitioner
has not made the requisite showing in these circumstances.

Finally, because Knighton isot entitled to a certificatef appealability, he is not

entitled to appeah forma pauperis
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DONE AND ORDERED this 2xgday of September, 2018t Tampa, Florida.

A oA

~ e . L .I_ )
‘f:_j Mo n o CadaJand a Hora PEAT=EN
Charlene Edwards Honeywell J
United States District Judge

-
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