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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
MONTILIOUS BING,
Petitioner,

V. Case No: 8:13-cv-1449-T-36AEP

SECRETARY, FLORIDA DEPARTMENT
OF CORRECTIONS,

Respondent.
/

ORDER

Bing, a State of Florida prisoner proceedprg se filed a petition for a writ of habeas
corpus pursuantto 28 U.S.C. § 2254 (Dkt. 1)lehging a conviction for principal to home invasion
robbery while armed. The Court has reviewed the petition, Respondent’s response (Dkt. 17), Bing’s
Reply (Dkt. 19), and the record (Dkt. 18). Upon consideration, the petition is denied.
. BACKGROUND

The events that led to therast of Bing began when the residence of Ms. Tionetta Edouard
and Mr. Donnell Sutton was invaded on Marcl28)6. Two men were stding in the kitchen
while Edouard was alone in the residence (Respuisdex. 4, Vol. lll, pp. 96-97). One of the men
was carrying a firearm, and Edouard identified that man at trial as Biny/6l. 111, p. 99). The
men proceeded to take a safe, old coins, jewelry, money, a gun, and a cell phone. The men
subsequently fled the residenwhile Sutton was arriving homgl( Vol. I, p. 101-05). The
Manatee County Sheriff’'s Office subsequentlygea sting operation using Sutton’s cell phone to
apprehend the suspects as they attemptedleztmore money from Sutton. Two men and one

woman were arrested while one man flitl,(Vol. 1, p. 139-45).
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Edouard initially identified another suspecte@land Davis, Jr., as the man who possessed
the firearm inside her homéd(, Vol. Ill, p. 99-101). From information provided by another
suspect, Nicole Bing, Bing(Petitioner) was identifesthe suspect who fled the sting operation (

Vol. 111, p. 211-12). A week before Bing’s trial commenced, Edouard was shown a photo-pack that
included a photograph of Bing. Edouard idendifiing as the man who possessed the gun inside
her residence, rather than Davi (Vol. 11, p. 105). On January 11, 2007, Bing was found guilty
and sentenced to 25 years in prison (Respondent’s Ex. 1, pp. 55-60).

I[I. PROCEDURAL HISTORY

Bing appealed his conviction. The appellatert affirmed the conviction without a written
opinion. Bing v. State6 So. 3d 612 (Fla. 2d DCA 2009) [table].

On February 3, 2010, Bing filed a motion faost conviction relief pursuant to Rule 3.850,
Florida Rules of Criminal Procedure, raising fourteen grounds of ineffective assistance of counsel.
On January 25, 2011, the trial court denied eggbtinds, and six grounds were dismissed without
prejudice to give Bing the opportunity to allefgeially sufficient claims (Respondent’s EXx. 7).
Bing filed an amended motion. On February 29, 2012, the post conviction court entered a final
order denying Bing’'s amended Rule 3.850 motioasgffondent’'s Ex. 7). Bing appealed. The
appellate court affirmed the denial of the Rule 3.850 mo#ing v. State109 So. 3d 791 (Fla. 2d
DCA 2012) [table].

Bing filed the instant petition raising five grounds for relief:

1) fundamental error occurred, and Bing wasied due process, when the jury was

instructed with “and/or” between the name of a charged victim and a victim not

charged in the Information;

2) trial counsel was ineffective in failing object to or move to suppress Edouard’s
in-court and out-of-court identification of Bing;
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3) trial counsel was ineffective in failing to a) investigate and call two witnesses
(Edouard’s daughter and Cleveland Davis),&and b) request a suppression hearing
on Edouard’s in-court and out-of-court identification of Bing;

4) trial counsel was ineffective in failing to investigate and obtain Edouard’s cell
phone records that would have impeached Sutton’s trial testimony; and

5) in light of newly discovieed evidence, Bing is actually innocent of the crime for
which he was convicted.

[11. GOVERNING LEGAL PRINCIPLES

Because Bing filed his petition after Ap2i#t, 1996, this case is governed by 28 U.S.C. §
2254, as amended by the Antiterrorism and Effedeath Penalty Act of 1996 (“AEDPA'Penry
v. Johnson532 U.S. 782, 792 (2001tenderson v. CampbelB53 F.3d 880, 889-90 (11th Cir.
2003). The AEDPA “establishes a more deferentaidard of review of state habeas judgments,”
Fugate v. Heag?61 F.3d 1206, 1215 (11th Cir. 200ih)order to “prevent federal habeas ‘retrials’
and to ensure that state-court convictionggaren effect to the extent possible under laBell v.
Cone 535 U.S. 685, 693 (200ZXee also Woodford v. Viscig&i37 U.S. 19, 24 (2002) (recognizing
that the federal habeas court’'s evaluation of state-court rulings is highly deferential and that
state-court decisions must be given the benefit of the doubt).
A. Standard of Review Under the AEDPA

Pursuant to the AEDPA, habeas relief may ngriaated with respect to a claim adjudicated
on the merits in state court unless the adjudication of the claim:

(1) resulted in a decision that wasentrary to, or involved an unreasonable

application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). The phrase “clearly establisFederal law,” encompasses only the holdings
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of the United States Supreme Court “as eftime of the relevant state-court decisioWilliams
v. Taylor, 529 U.S. 362, 412 (2000).

“[S]ection 2254(d)(1) provides two separate Isafee reviewing state court decisions; the
‘contrary to’ and ‘unreasonable application’ clasiaeticulate independent considerations a federal
court must consider Maharaj v. Secretary for Dep’t. of Corr432 F.3d 1292, 1308 (11th Cir.
2005). The meaning of the clauses was discubgethe Eleventh CirguCourt of Appeals in
Parker v. Head244 F.3d 831, 835 (11th Cir. 2001):

Under the “contrary to” clause, a federal court may grant thafuthié state court

arrives at a conclusion opposite to thetahed by [the United States Supreme Court]

on a question of law or if the state codetcides a case differently than [the United

States Supreme Court] has on a set of naigindistinguishable facts. Under the

‘unreasonable application’ clause, a federal habeas court may grant the writ if the

state court identifies the correct governing legal principle from [the United States

Supreme Court’s] decisions but unreasonapptias that principle to the facts of the

prisoner’s case.

If the federal court concludes that the state court applied federal law incorrectly, habeas relief is
appropriate only if that application was “objectively unreasonahde.”

Finally, under 8 2254(d)(2), a federal court magrgra writ of habeas corpus if the state
court’s decision “was based on an unreasonable diet&iion of the facts in light of the evidence
presented in the State court proceeding.” A ddtetion of a factual issue made by a state court,
however, shall be presumed correct, and the hadet@oner shall have the burden of rebutting the
presumption of correctness bat and convincing evidenc&ee Parker244 F.3d at 835-36; 28
U.S.C. § 2254(e)(1).

B. Standard for I neffective Assistance of Counsel

The United States Supreme CourtStrickland v. Washingtord66 U.S. 668 (1984),

established a two-part test for determining whether a convicted person is entitled to relief on the
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ground that his counsel rendered ineffectivestasce: (1) whether counsel’s performance was
deficient and “fell below an objective standardefsonableness”; and (2) whether the deficient
performance prejudiced the defedslel. at 687-88. A court must adfeeto a strong presumption
that counsel’'s conduct falls within the widenge of reasonable professional assistaluceat
689-90. “Thus, a court deciding an actual ingff@ness claim must judge the reasonableness of
counsel’s challenged conduct on the facts of theqodair case, viewed as of the time of counsel’s
conduct.” Id. at 690;Gates v. Zant863 F.2d 1492, 1497 (11th Cir. 1989).

As observed by the Eleventh Circuit Court gipReals, the test for ineffective assistance of
counsel:

has nothing to do with what the best lassgwould have done. Nor is the test even

what most good lawyers would have done. We ask only whether some reasonable

lawyer at the trial could have acted{lme circumstances, as defense counsel acted

attrial. Courts also should at the stagsume effectiveness and should always avoid

second guessing with the benefit of hindsigbtrickland encourages reviewing

courts to allow lawyers broad discretionrépresent their clients by pursuing their

own strategy. We are not interested in grading lawyers’ performances; we are

interested in whether the adversarial process at trial, in fact, worked adequately.
White v. Singletary972 F.2d 1218, 1220-21 (11th Cir. 1992) (aita omitted). Under those rules
and presumptions, “the cases in which habeas petitioners can properly prevail on the ground of
ineffective assistance of counseé few and far betweenRogers v. Zantl3 F.3d 384, 386 (11th
Cir. 1994).
C. Exhaustion of State Court Remedies; Procedural Default

Before a district court can grant habedief¢o a state prisoner under § 2254, the petitioner

must exhaust all state court remedies that are available for challenging his conviction, either on

Yn Lockhart v. Fretwel506 U.S. 364, 372 (1993), the United Statge&me Court clarified that the prejudice
prong of the test does not focus solely on mere outcome diedion; rather, to establish prejudice, a criminal defendant
must show that counsel’s deficient representation rendeeaesult of the trial fundamentally unfair or unreliable.
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direct appeal or in a state post conviction motion. 28 U.S.C. § 2254(b)(D{8ullivan v.
Boercke] 526 U.S. 838, 842 (1999) (“[T]he state prisoner must give the state courts an opportunity
to act on his claims before he presents those claims to a federal court in a habeas pefigen.”).
also Henderson v. Campbedb3 F.3d 880, 891 (11th Cir. 2003) (sfate prisoner seeking federal
habeas relief cannot raise a federal constitutional claim in federal court unless he first properly
raised the issue in the state courts.”) (citationgted). A state prisoner “‘must give the state courts
one full opportunity to resolve any constitutional issues by invoking one complete round of the
State’s established appellate review process,udinl review by the state’s court of last resort,
even if review in that court is discretionaryPruitt v. Jones348 F.3d 1355, 13589 (11th Cir.
2003) (quotingD’Sullivan 526 U.S. at 845).

To exhaust a claim, a petitioner must make the state court aware of both the legal and factual
bases for his claimSee Snowden v. Singletatyd5 F.3d 732, 735 (11th Cir. 1998) (“Exhaustion
of state remedies requires that the state prisoaelyfpresen|t] federal claims to the state courts
in order to give the State the opportunity to pasand correct alleged violations of its prisoners’
federal rights.””) (quotindouncan v. Henry513 U.S. 364, 365 (1995)). A federal habeas petitioner
“shall not be deemed to have exhausted the remedidalale in the courts dhe State . . . if he has
the right under the law of the State to raiseaby available procedure, the question presented.”
Pruitt, 348 F.3d at 1358. The prohibition againstingisan unexhausted claim in federal court
extends to both the broad legal theory of fedied the specific factual contention that supports
relief. Kelley v. Sec’y, Dep’t of Corr377 F.3d 1317, 1344 (11th C2004). The requirement of
exhausting state remedies as a guarsite to federal review is satisfied if the petitioner “fairly

presents” his claim in each appropriate state cauwttaderts that court to the federal nature of the



claim. 28 U.S.C. 8§ 2254(b)(1picard v. Connor404 U.S. 270, 275-76 (1971). A petitioner may
raise a federal claim in state court “by citing amgnction with the claim the federal source of law
on which he relies or a case deciding suchaarcbn federal grounds, simply by labeling the
claim ‘federal.” Baldwin v. Reesé&41 U.S. 27, 32 (2004).

The doctrine of procedural default provides ti#tthe petitioner has failed to exhaust state
remedies that are no longer avhlig that failure is a procedural default which will bar federal
habeas relief, unless either the cause andigiceg or the fundamental miscarriage of justice
exception is establishedSmith v. Jone256 F.3d 1135, 1138 (11th Cir. 2001). To establish cause
for a procedural default, a petitioner “must demonstrate that some objective factor external to the
defense impeded the effort to raike claim properly in state courtWright v. Hopper169 F. 3d
695, 703 (11th Cir. 1999)See also Murray v. Carried77 U.S. 478 (1986). To show prejudice,
a petitioner must demonstrate not only that the eatnss trial created the possibility of prejudice
but that they worked to his actual and substadisadvantage and infected the entire trial with error
of constitutional dimensiondJnited States v. Frady56 U.S. 152, 167-70 (1982). The petitioner
must show at least a reasonablelyability of a different outcomeHenderson353 F.3d at 892;
Crawford v. Heagd311 F.3d 1288, 1327-28 (11th Cir. 2002).

Alternatively, a petitioner may obtain federablkas review of a procedurally defaulted
claim if review is necessary to corredundamental miscarriage of justidedwards v. Carpenter
529 U.S. 446, 451 (200QJarrier, 477 U.S. at 495-96. A fundamentaiscarriage of justice occurs
in an extraordinary case where a constitutionaledion has probably resulted in the conviction of
someone who is actually innoce®chlup v. Delp513 U.S. 298, 327 (1993)enderson353 F.3d

at 892. This exception requires a petitioner’s “actual” innocedcknson v. Alabam&56 F.3d



1156, 1171 (11th Cir. 2001). To meleis standard, a petitioner must show a reasonable likelihood
of acquittal absent the constitutional err@chlup 513 U.S. at 327.

IV.ANALYSIS

Ground One

Bing essentially contends that he was denied due process because he was convicted of a
crime for which he was not charged. He asserts that the Information charged him with home
invasion robbery by entering the home and takimg property of Edouard, but the jury was
instructed that he entered the home and tookitbperty of Edouard anol Sutton. He contends
that Sutton was not listed in the Information, ankigint of the jury instructions, the jury may have
convicted him of home invasion robbery by 1jegimg Sutton’s home and taking Sutton’s property,

2) entering Edouard’s home and taking Suttondgprty, or 3) entering Sutton’s home and taking
Edouard’s property, crimes which, he argues, were not alleged in the Information.

Initially, Respondent argues that to the ext&ng alleges a denial of federal due process,
the claim is procedurally defaulted because he failed to fairly present such a claim to the state courts.
The Court agrees.

When Bing raised this claim on direct appéal framed his argument in terms of state law
only, namely fundamental error (Respondeis 4 - Initial Brief, pp. 14-17). For a habeas
petitioner to fairly present a federal claim to state courts:

It is not sufficient merely that the fedéhabeas petitioner has been through the state

courts . . . nor is it sufficient that all the facts necessary to support the claim were

before the state courts or that a somewhmailar state-law claim was made. Rather,

in order to ensure that state courts have the first opportunity to hear all claims,

federal courts “have required a state prisémeresent the state courts with the same

claim he urges upon the federal courts.” While we do not require a verbatim

restatement of the claims brought in state court, we do require that a petitioner
presented his claims to the state court “such that a reasonable reader would
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understand each claim’s particular legal basis and specific factual foundation.
McNair v. Campbe)l416 F.3d 1291, 1302-03 (11th Cir. 2005).

Bing framed his claim on direct appeal as fundamental error under state law, rather than
federal constitutional law. He did not fairly pees$ a federal due process violation claim. Although
his Initial Brief made a passing reference to federal due process by quoting a Florida Supreme Court
case that cited two federal cases and mentioned due priteps 14), he presented no argument
in support. Moreover, in his Reply Brief he died that he was “challenging as fundamental error
the jury instructions which included an additional uncharged victim. Id..* Reply Brief, p.2).
If he wanted to claim that the trial court’s juinystructions denied him the due process of law
guaranteed by the Fifth and Fourteenth Amendmens)digld have said so in his state court brief.
Because Bing did not alert the statppellate court that his clainas federal in nature, he did not
satisfy the exhaustion requirement of § 2254.

Any future attempt to exhaust state remediesld be futile under Florida law, since Bing
may not take a second appeal of his conviction. Therefore, Bing’s federal due process claim is
procedurally defaulted. A procedural defaultynb& excused through a showing of cause for the
default and prejudice arising therefrosee Coleman501 U.S. at 750, or a demonstration that
failure to consider the claim will result am“fundamental miscarriage of justicege Murray 477

U.S. at 495-96. Bing has failed to show he is entitbefederal review under either exception to the

2See French v. Warden, Wilcox State Pri§@0 F.3d 1259, 1270271 (11th Cir. 2015) (“feral courts require
a petitioner to present his claims to the state court sath tkasonable reader would understand each claim’s particular
legal basis and specific factual foundation. As this Courbbsesrved, a petitioner cannot scatter some makeshift needles
in the haystack of the state court record. The groundirafpen must be presented face-up and squarely; the federal
guestion must be plainly defined. Obligederences which hint that a theory may be lurking in the woodwork will not
turn the trick.”) (internal citation and quotation marks omitted).



procedural bar.

Moreover, even if this claim were not procedurally defaulted, it would fail on the merits.
“Conviction upon a charge not made wobklsheer denial of due proces®é Jonge v. Oreggn
299 U.S. 353, 362 (1937pee alséstirone v. United State861 U.S. 212, 217 (1960) (“[A] court
cannot permit a defendant to be tried on chargesthatot made in the indictment against him.”).
Bing has not demonstrated that he was coadicf a crime for which he was not charged.

The Amended Information cham@8ing, Davis, and Michael Mad&l with principal to home
invasion robbery while armed (Respondent’s Ex. The Amended Information alleged that on
March 8, 2006, the defendants:

did then and there unlawfully entedwelling occupied by TINOETTA EDOUARD

with the intent to commit a robbery@ did then and there unlawfully, by force,

violence, assault or putting in fearkéaaway from the person or custody of

TIONETTA EDOUARD certain propertyo-wit: SAFE AND/OR CASH AND/OR

HANDGUN AND/OR CELLPHONE, with intent to permanently or temporarily

deprive TIONETTA EDOUARD of said props and during the commission of said

felony carried, displayed, used, threatened to use, or attempted to use any weapon

or firearm, contrary to Section 812.13%a/75.087, Florida Statutes, or aids, abets,

counsels, hires, or otherwise procureshsaffense to be committed in such case
made. . ..

(1d.).
The trial court instructed the jury with respect to the charge of home invasion robbery as
follows:

Montilious Johnel Bing, the defendantthis case, has been accused of the
crime of principal to home invasion robbery while armed.

To prove the crime of home invasion robbery, the State must prove the
following three elements beyond a reasonable doubt:

(1) Montilious Johnel Bing entered tbevelling of Tionetta Edouard and/or
Donnell Sutton;
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(2) At the time Montilious Johnel Bing entered the dwelling, he intended to
commit a robbery;

(3) While inside the dwelling, Montilious Johnel Bing did commit robbery.

To prove the crime of robbery, the State must prove the following four
elements beyond a reasonable doubt:

(1) Montilious Johnel Bing took the money or property described in the
charge -- which as | read to you on Mondays wertain property: to wit, safe and/or
cash and/or handgun and/or cell phone, from the person or custody of Tionetta
Edouard and/or Donnell Sutton;

(2) Force, violence, or assault, or puttindear was used in the course of the
taking;

(3) The property taken was of some value;

(4) The taking was with the intent p@rmanently deprive Tionetta Edouard
and/or Donnell Sutton of his or her right to the property or any benefit from it.

In order for a taking of property to webbery, it is not necessary that the
person robbed be the actual owner of the pigpédt is sufficient if the victim has
the custody of the property at the time of the offense.

(Respondent’s Ex. 4, Vol. IV, pp. 271-72).

The jury found Bing guilty of principal thome invasion robbery while armed, but found

that he did not possess a fireatioh,(\Vol. |, p. 46).

Bing’s contention that he was convicted of a crime for which he was not charged because

Sutton was not named in the Information, andjting may have found that He entered Sutton’s

home (rather than Edouard’s) and/or took Sutton’s property (rather than Edouard’s), is without

merit. The Information presented a concise stateémeferring to one specific criminal transaction:

the armed robbery of a dwelling “occupied” by Edouard during which Bing and two others took

“from the person or custody of” Edouard a “SAFE AND/OR CASH AND/OR HANDGUN

AND/OR CELLPHONE” on March 8, 2006 (Responderti}s 1, p. 26). The evidence revealed
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that 1) both Edouard and Sutton lived togetit¢he residence that was invaded on March 8, 2006
(Respondent’s Ex. 4, Vol. lll, pp. 96-97), 2) Edouwasak inside the residence during the robbery
(Id.), and 3) a cell phone thatlbeged to Edouard, and a sggwelry, money, and handgun that
belonged to Sutton were taken from the resideltteg. 100).

Naming Edouard as the person who “occupied” the dwelling and had “custody” of the
property provided Bing with notice tiie specific criminal transaction in which he was alleged to
have taken part. That Sutton lived at the dwgllknd had some of hisigenal property taken does
not alter that Edouard also lived in the dwelliwas occupying it at the time of the home invasion,
and had custody over both her andt&is personal property inside the dwelling at the time of the
offense? If, as Bing contends, the jury found tHging entered Sutton’s dwelling and took his
property, then, in light of the evidence, the jury necessarily found that 1) Bing entered a dwelling
occupied by Edouard, and 2) took property industody. Accordingly, Bing was convicted of the
same offense and occurrence charged in the Amended Information.

Finally, to the extent Bing contends that “fundamental error occurred when the jury was
instructed with ‘and/or’ between the name of a charged victim and a victim not charged in the
information,” the contention addresses a matter of state $®&.Joseph v. Sec’y, Dep'’t of Corr.

567 Fed. Appx. 893, 894 (11th Cir. 2014) (unpublisi&diling that Florida habeas petitioner’s
claim that jury instruction “caused fundamental error” and “tainted the underlying fairness of the

entire proceeding,” addressed matters of state. ldsgues of state law are not cognizable in a

3See Rogers v. Sta#83 So. 2d 980, 990 (Fla. 2001) (“Propertyketafrom ‘the person or custody of another’
if it is sufficiently under the victim’s control so that thetinic could have prevented the taking if he or she had not been
subjected to the violence or intimidation by the robbeBgcause Edouard was Sutton’s girlfriend and lived with him
at the dwelling Bing and the others invaded, the property inside the dwelling was clearly in her control, and she could
have prevented Bing from taking the property but for his violence and intimidation.
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federal habeas actiofsee Branan v. Boaqtl861 F.2d 1507 (11th Cir. 1988 arrizales v.
Wainwright 699 F.2d 1053 (11th Cir. 1983). “A stat@erpretation of its own laws or rules
provides no basis for federal habeas corpusfraiiece no question of a constitutional nature is
involved.” McCullough v. Singletary067 F.2d 530, 535 (11th Cir. 1992)herefore, Bing’s claim
is not a cognizable claim for federal habeas review.

Accordingly, Ground One does not warrant relief.
Ground Two

Bing contends that trial counsel was ineffective in failing to move to suppress Edouard’s
testimony that Bing was the marho held the gun during the robbery on the ground that it was
“tainted.” Bing argues that the testimony waastid because Edouard initially identified Davis as
the man holding the gun during the robbery, arassequently identified Bing only after speaking
to her daughter and Davis’ father. Bing asstras those two individuals persuaded Edouard to
identify Bing rather than Davis as the man who held the gun during the robbery.

In state court, Bing raised this claim“@mission One” in his amended Rule 3.850 motion
(Respondent’s Ex. 5). In denying the claim, the state post conviction court stated:

In his first amended claim for reliefhe Defendant alleges that his trial
counsel was ineffective for failing to object and seek suppression of the home
invasion robbery victim’s in-court and eaf-court identification of the Defendant
“because it was tainted and influenced byeo$ who sought only to aid the defense
of the co-defendant Cleveland Davis.” upport of this claim, the Defendant alleges
that, although the victim identified ClevelabDdvis as her assailant within “just two
hours after the crime,” ten months latee slhanged her identification to accuse the
Defendant because of conversations she had with her daughter and Cleveland
Davis, Sr., which “created a doubt in [her] mind concerning her identification of
Cleveland Davis.” The Defendant furthéleges that the victim “changed her mind
about the person who invaded her home and admitted she was helping the
co-defendant on record.” The Defendant argues that his trial counsel’s “failure to

move to suppress the victim’s identificatiwwas a failure to subject the prosecution’s
case to a meaningful adversarial testing process.” The Defendant concludes this
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claim by stating, “Had counsel moved to suppress the out-of-court and in-court
identification the court would [sic] grartéhe motion and the defendant would have
bee[n] acquitted at trial.”

In order to state a viable claim umdkis ground, the Defendant must allege
facts sufficient to show that his counsel had a valid basis for filing a motion to
suppress or objecting to the victim, Tionetta Edouard’s testimony and that there is
areasonable probability the motion or objectivould have been granted.” Here, the
Defendant has not established that his tounsel had a valiasis for filing a
motion to suppress or objecting to Edouard’s testimony, much less that there is a
reasonable probability such a motion oremibjon would have been granted. Indeed,
upon reviewing the trial transcript, the Cofimds that even if defense counsel had
moved to suppress or objected to Edouard’s testimony on the basis of the alleged
tainted influence, such a motion or objection would have been denied.

Furthermore, “[c]ross-examination the principal means by which the
believability of a witnessrad the truth of his testimony are tested.” While defense

counsel may not have objected to staeta made by Edouard, he did skillfully

cross-examine her and raised concerris &sr identification of the Defendant and

her credibility as a withess. Consequeritig Court finds that the Defendant’s trial

counsel was not ineffective for failingneake the proposed objection to the victim’s

testimony in this case, and this claim will be denied.

(Respondent’s Ex. 7) (footnotes omitted) (alterations in original).

The state post conviction court found that defense counsel had no valid basis to move to
suppress Edouard’s identification testimony, arditeamoved to suppress, the motion would have
been denied. This finding is consistent witk taw in Florida that evaluating the credibility of
eyewitnesses is generally fibre jury to determineSee Fitzpatrick v. Stat€00 So. 2d 495, 508
(Fla. 2005) (stating that witness credibility and gieiof the evidence are solely questions for the
jury). The state post conviction court therefore concluded that Bing failed to show deficient
performance and prejudice.

The state court has answered the questiamaf would have happened had defense counsel

filed a motion to suppress Edouard’s identifica testimony on the ground that it was “tainted” or

influenced by others - the motion would haween denied. Consequently, Bing has failed to
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establish deficient performanteSee e.g., Callahan v. Campbel27 F.3d 897, 932 (11th Cir.
2005) (Alabama Court of Crimin&lppeals had already answetbd question of what would have
happened had counsel objected to the introduction of petitioner’'s statements based on state
decisions; the objection would have been overrilesipfore, counsel was not ineffective for failing
to make that objection).
Moreover, Bing has failed to demonstrate prejudice because he has not shown that, had
counsel filed the motion to suppress, the motionhd have been successful, and that exclusion of
the testimony would have carried a reasonable probability of changing the outcome of the trial.
Bing has not shown that the state courtsiidieof this claim involved an unreasonable
application ofStricklandor was based on an unreasonable detetion of the facts. Accordingly,
Ground Two does not warrant relief.
Ground Three
Bing complains that trial counsel rendered deficient performance in failing to call two
witnesses: Edouard’s daughter and Davis’ fatlés.asserts that counsel should have called them
“as witnesses of the court as authorized by 8e&0.615(1) and (2), Florida Statutes, to determine
what was said to Ms. Edouard to make her chaegsworn identification after a ten month period.”
(Dkt. 1, p. 9). He contends that 1) Edouard’sglder would have testified that Davis’ father is
Edouard’s cousin, and 2) Davis’ father would haestified that he a) is Edouard’s cousin, b)

showed Edouard photographs of Bing and Davis toatestrate that they look alike, and c) asked

“Federal courts “will grant [habeas] relief if. . .a statal judge’s erroneous admission of evidence makes a
petitioner’s trial ‘so fundamentally unfair that the convictiorswétained in violation of the due process clause of the
fourteenth amendment[.]JMerring v. Sec’y, Dep’t of Cory397 F.3d 1338, 1355 n.8 (11th Cir. 2005) (quolihigpen
v. Thigpen 926 F.2d 1003, 1012 (11th Cir. 1991)). Bing has not established that the admission of Edouard’'s
identification testimony rendered the trial fundamentally unfair.
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Edouard to change her identification of thenmiho held the gun during the robbery from Davis
to Bing. He argues that these withesses would éstablished Edouard had a motive to change her
initial identification of Davis as the man holding the gun during the robbery.

In state court, Bing raised this claim“@smnission Two” in his amended Rule 3.850 motion
(Respondent’s Ex. 5). In denying the claim, the state post conviction court stated:

In his second amended claim for relibk Defendant alleges that his counsel

was ineffective for failing to investigate and call Cleveland Davis Sr. and the

victim’s daughter as witnesses in thiseds support of this claim, the Defendant

again alleges that the victim’s identification of him as the perpetrator of the crime

was improperly influenced by those two individuals. The Defendant argues that

“[clompetent counsel . . . would have hhd victim’s daughter and Cleveland’s dad

callled] as witnesses . . . to determine whas said to the victim to make her change

her sworn identification after a ten (10) month period.”

Notably, most of the proposed testiny of these two witnesses amounts to

impermissible hearsay. Moreover, as a gdmalg, “[a] defendant may not claim his

counsel was ineffective for failing to call withesses when it was the defendant’s

decision not to call them.” In the instant matter, the Defendant was specifically asked

by the trial judge whether there were any witnesses he wanted called at trial, he

advised the Court that he did not provids attorney with the name of anyone he

wanted called as a defense witness and further advised the Court that it was his

decision to call no witnesses. This claim is, therefore, conclusively refuted by the

record and will be denied.
(Respondent’s Ex. 7) (footnotes omitted) (alterations in original).

First, the state post conviction court correatljicated that during ital Bing stated that he
did not provide counsel with the names of any vases that he wanted counsel to call on his behalf,
and that it was his decision not to call any witnesses (Respondent’s Ex. 4, Vol. lll, p. 217). Bing
cannot now complain that counsel was ineffective in failing to call withesses when he did not
provide counsel with the names of witnesses headardunsel to call, and indicated that he did not

want counsel to call witnesses.

Second, “[c]Jomplaints of uncalled witnessge not favored, because the presentation of
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testimonial evidence is a matter of trial stratagg because allegations of what a witness would
have testified are largely speculativ&tickelew v. United Stategs/5 F.2d 515, 521 (5th Cir. 1978)
(citations omitted). Moreover, “evidence about tb&timony of a putative witness must generally

be presented in the form of actual testimony by the witness or an affidavit. A defendant cannot
simply state that the testimony would have ble@orable; self-serving speculation will not sustain

an ineffective assistance claim.United States v. Ashim®32 F.2d 643, 650 (7th Cir. 1991)
(footnotes omitted). Hence, the “petitioner must first make a sufficient factual showing,
substantiating the proposed witness testimoRgicival v. Marshall1996 WL 107279 at *3 (N.D.

Cal. March 7, 1996)affirmed 106 F.3d 408 (9th Cir. 1997). “Such evidence might be sworn
affidavits or depositions from the potential witnesstating to what they would have testifietd”

Bing has failed to present either actual testimony or an affidavit from Edouard’s daughter
and Davis’ father. Therefore, he only speculates on their proposed testimony and presents no
evidence showing that they would have testified as he hypothesizes.

Bing has failed to meet his burden of provihgt the state courts unreasonably applied
controlling Supreme Court precedent or unreasonalgréed the facts in rejecting this claim.
See?8 U.S.C. § 2254(d)(1), (2). Accordingly,dsind Three does not warrant federal habeas relief.
Ground Four

Bing contends that trial counsel was ineffective in failing to investigate and present
evidence, namely, Edouard’s cell phone records. rétards, he asserts, could have been used to
impeach Sutton’s testimony that after the roblaeny subsequent sting operation and apprehension
of Davis, McNeal, and Nicole Bing, he recaiva call from Edouard’s stolen cell phone during

which the caller stated “You know you are fuckilead man, because there wasn’t nothing but
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newspaper in the bag.” Bing states that he told trial counsel that he never made that call to Sutton,
and suggests the phone records would prove that the call was never made.

In state court, Bing raised this clain‘@nission Three” in his amended Rule 3.850 motion
(Respondent’s Ex. 5). In denying the claim, the state post conviction court stated:

In his third claim for relief, the Defendtalleges that his trial counsel was
ineffective for failing to investigate apdoduce impeachment evidence, namely, the
victim’'s Nextel phone records. In supporttbis claim, the Defendant points to the
testimony of the victim’s boyfriend,@nell Sutton, concerning a threatening phone
call he receiveafter Defendant’s two co-defendants were arrested and complains
that “[n]o one witnessed Sutton receivingstball,” which the jury was allowed to
infer came from the Defendant with the victim’s stolen phone. The Defendant alleges
that he asked his trial counsel to subpoena the Nextel phone records and produce
them at trial to impeach Sutton’s testimony that such a threatening phone call was
received. The Defendant further alleges that if Sutton’s testimony had been
impeached with the Nextel phone records, he “would have been found not guilty.”

The Defendant has failed to establsbjudice under this claim. The State’s
case-in chief included, but was not limited to, the following remarkable evidence
against the Defendant:

1. Testimony of Tionetta Edouard identifying the Defendant as one
of two individuals who kicked in the dead-bolted front door of her
apartment; took a cell phone and a safe, which contained jewelry, old
coins, and a gun; and specifically identifying the Defendant as the
one who hit her in the head with a gun before leaving.

2. Testimony of Donnell Sutton indicating that on the night of the
robbery he saw the Defendant dmsltwo co-defendants, Cleveland
Davis and Michael McNeal, looking atm at the bar where he was
amanager and again later sawdame three men running away from
his apartment which had just been burglarized.

3. Testimony of Deputy Robert Tucker explaining how a male
suspect coordinated a purported ransom exchange with Donnell
Sutton via the victim’s stolen Nextel phone, how law enforcement
hastily prepared a sting operatiorcttich whoever showed up for the
ransom money bag, and how three of the four individuals were
arrested at the pick-up scene, while another fled on foot.

4. Testimony of Nicole Bing, the Defendant’s cousin, who was
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treated by the State Attorney as a hostile witness, indicating that she
gave the Defendant a ride on the night of the burglary and that the
Defendant picked up a bag, which he left in her car when she was
stopped by the police and he ran away on foot.

5. Testimony of Detective Debra Kirkland introducing the luggage
bag, complete with newspaper inside, that was used for the purported
“money drop” in the above-refereed sting operation and retrieved
from Nicole Bing’s car upon arrest three of the four suspects in
this case.

Regardless of whether a subsequent threatening phone call was made by the

Defendant via the victim’s stolévextel phone, the Court finds thaten ifdefense

counsel had been able to impeach Sutton on this issue with the proposed Nextel

phone records, the jury’s verdict was noelikto be any different. Indeed, in light

of the evidence enumerated above, the Ceouadhfidence in the outcome of this case

is not undermined by the Defendant’s alligas under this claim. Therefore, it will

also be denied.

(Respondent’s Ex. 7) (footnotes omitted) (alterations and emphasis in original).

Initially, Bing has not provided any phone recomsupport his claim. Nor has he alleged
that he has seen and reviewed the recordsrefdre, his contention that the phone records reveal
that no phone call was made from Edouard’s cell phone to Sutton is wholly speculative. Claims
based on speculation are insufficient to supporaencbf ineffective assistance of couns8ee
Aldrich v. Wainwright 777 F.2d 630, 636 (11th Cir. 1985) ésplation insufficient to carry the
burden of a habeas corpus petitioner as to whimmtence could have e revealed by further
investigation).

Moreover, the state post conviction court’s determination that Bing failed to demonstrate
prejudice is not objectively unreasonable. To sposyudice for this claim, Bing must establish a
reasonable probability that he would have Heand not guilty had counsel impeached Sutton with

the cell phone records. Bing has failed to do so.

Sutton testified, in pertinent part, that while was identifying the individuals who were
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arrested (Davis and McNeal), he received afoaih Edouard’s stolen cell phone during which the
caller stated “you’re a fucking dead man, becdhsee wasn’t nothing but newspaper in the bag.”
(Respondent’s Ex. 4, Vol. lll, pp. 177-78). Evethié cell phone records indicate that a call was
not made from Edouard’s cell phone during the time Sutton was identifying the suspects, the
evidence would have had minimal value. Bing waen&lentified as the caller. Additionally, the
records would not have undermined 1) Edouad#stification of Bing as the man holding the gun
during the home invasion robbery, 2) Sutton’s idezdiion of Bing as one of the three men he saw
at the bar shortly before the robbery and rograway from his and Edouard’s home immediately
after the robbery, and 3) the other evidence pta8iing at the scene of the sting operation (with
Davis, McNeal, and Nicole Bing) following the rolspe Accordingly, Bing has not established that,
had his counsel attempted to impeach Sutton witkeéi phone records, thestdt of the trial would
have been different.

The state courts’ denial of this alawas not an unreasonable applicatioBtoickland and
was not based on an unreasonable determinatithre dcts. Accordingly, Ground Four does not
warrant federal habeas relief.

Ground Five

Bing contends that he is actually innocentla# crime for which he was convicted. He
asserts that he has newly discovered evidefdas innocence, specifically, a written sworn
affidavit from Davis that 1) his father influencBdouard to change her identification of the man
who held the gun during the robbery from Bat Bing, 2) Bing was not present during the
robbery, and 3) he had the gun during the robbery (Dkt. 1-3 - Appendix B).

Bing’s claim of actual innoce® is not a cognizable claim in federal habease Herrera
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v. Colling 506 U.S. 390, 400 (1993) (“Claims of aal innocence based on newly discovered
evidence have never been held to state a ground for federal habeas relief absent an independent
constitutional violation occurring in thenderlying state criminal proceeding.Tpwnsend v. Sain
372 U.S. 293, 317 (1963) (“the existence merelyafly discovered evidence relevant to the guilt
of a state prisoner is not a ground for relief odefal habeas corpus.”). Accordingly, Bing’'s
“freestanding” claim of actual innocence warrants no rélief.

Moreover, even if considered on the meritg, ¢lkaim must be denied. In state court, Bing
raised this claim as “Omission Five” in l@mended Rule 3.850 motion (Respondent’s Ex. 5). In
denying the claim, the state post conviction court stated:

Finally, the Defendant once again alleglat the victim’s identification of
him as “the actual perpetrator” is susgstause he and his co-defendant, Cleveland
Davis, “could pass for twins,” the victim changed her identification from Davis to
the Defendant just five days before the trial, and the victim’s identification of the
Defendant was tainted by the outside influences of her daughter and Cleveland
Davis, Sr. The Defendant further allegeattlsubsequent to his trial, co-defendant
Cleveland Davis apologized to the Defendant’s stepmother “because her son, the
defendant, had to come to prison farreme he (Clevelan®avis) committed.” In
support of this ground, the Defendantaltes a sworn, notarized statement from
Cleveland Davis to his motion and alleges that the information contained therein
“could not have been discovered by due diligence by [the Defendant] or his attorney
prior to trial” because Davis “‘could not’ tell the truth at the time of the defendant’s
trial because he himself was pleading not guilty . . . and he still thought he stood a
chance of beating the charges. The Defenidatiter alleges that he “tried to obtain
Davis’ testimony prior to trial but Davis refused due to the victims [sic] change
in the identification.” The Defendant also alleges that his mother is willing to testify
about a conversation she had with Davis, but the Court notes that such testimony
would be inadmissible hearsay. The Defaridmncludes that this purported newly
discovered evidence “establishes his actual innocence.”

This claim is without merit. A defendant must meet two requirements to
obtain a new trial based on newly discovereidience. “First, the evidence must not

°In federal habeas, a claim of actual innocence “senegateway’ to get the federal court to consider claims
that the federal court would otherwise be barred from heariRgZzelle v. Sec’y, Fla. Dep’t of Cqré.72 F.3d 1000,
1011 (11th Cir. 2012).
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have been known by the trial court, the party, or counsel at the time céndii,
must appear that the defendant or defesmensel could not have known of it by the
use of diligenceSecond, the newly discovered evidenuest be of such nature that
it would probably produce an acquittal on retrial.”

While it is true that “evidence can treated as newly discovered where it is
“based on newly available testimonyagfendants who were previously unwilling
to testify,” even assuming Davis’'s submittaffidavit is true, it simply states, in
pertinent part, that “Montilious was notthe crime when it happened, and | had the
gun also.” Notably, in rendering its verdict, the jury already specifically found that
the Defendant did not possess a firear Moreover, the State presented
overwhelming evidence during the trial of the Defendant’s guilt of “principal to
home invasion robbery while armed,” as enumerated in Ground Té$upeg
including “the victim’s identification ofthe Defendant] from photo lineups with one
hundred percent certainty,” as well astimony from other witnesses which linked
the Defendant to the crime. Consequently, the Court finds that the Defendant’s claim
of “actual innocence” under this ground is doisovely refuted by the record. This
claim is, therefore, denied.

(Respondent’s Ex. 7) (footnotes omitted) (alterations and emphasis in original).

To establish actual innocence, a petitioner must show “that it is more likely than not that no
reasonable juror would have found petitioner guilty beyond a reasonable dSabtup v. Delp
513 U.S. 298, 327 (1995). The claim must be supddiye’new reliable evidence. . .that was not
presented at trial.Id., at 324.

Davis’ affidavit is not “new reliable evidencef Bing’'s innocence. The affidavit is suspect
because Davis is Bing's coussegRespondent’s Ex. 4, Vol. Ill, p. 107), and it was not made until
1) nearly four years after Bing’s convictiomada2) after Davis was convicted and served his
sentencé.Courts considering similar affidavits haegected them as insufficient to support a claim
of actual innocenceSee Arthur v. Alled52 F.3d 1234, 1246 (11th Cir. 20069rt. denied549

U.S. 1338 (2007) (11th-hour exculpatory affidavits are susdecyy v. Scott28 F.3d 460, 463

®Davis entered a plea of no contest on March 2, 20@etcharge of principal to home invasion robbery while
armed. He was sentenced to four years imprigmmand was released in 2010 (Respondent’s Ex. 9).
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(5th Cir. 1994) (“we still have little confidence in Puralewski’s postsentencing truth experience
because he had nothing whatsoever to lose by incriminating himself after receiving a 60-year
sentence.”)Bosley v. Cain409 F.3d 657, 665 (5th Cir. 2005) (rejecting actual innocence claim
where new evidence consisted only of testijfrom four relatives of the petitioneljjze v. Hall

532 F.3d 1184, 1197 (11th Cir. 2008) (“affidavits al@me not a promising way to demonstrate
actual innocence. Though sworn, they are not convincing evidence of innocence because ‘the
affiants’ statements are obtained without thedbi¢ of cross-examination and an opportunity to
make credibility determinations.™) (quotirtgerrera, 506 U.S. at 417).

Moreover, Bing has not established that inisre likely than not that no reasonable juror
would have convicted him in light of Davisatéments. The state post conviction court found that
there was overwhelming evidence of Bing’s guilt, including Edouard’s identification of Bing,
Sutton’s testimony that he saw Bing with Davis MaNeal at the bar the night before the robbery,
and saw them running from his home after the robbery in the early morning the next day, and the
circumstantial evidence placing Bing with David¢cNeal, and Nicole Bing at the scene of the
subsequent sting operation prepared to catemttividuals who invaded and robbed Edouard and
Sutton’s homé. Although Davis’ testimony may have cadsioubt in the minds of the jury, it does
not establish that it is more likely than not thatreasonable juror would choose to believe Davis’
account over those accounts offered by Edouard and Sutton.

Bing has not shown that the state court'sidatjation of this claim involved an unreasonable
application of clearly established federal lavitat it was based on an unreasonable determination

of the facts. Therefore, Ground Five does not warrant relief.

7SeeRespondent’s Ex. 4, Vol. lll, pp. 140-45; 164-70; 199-212.
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Any claims not specifically addressed herein have been determined to be without merit.

Accordingly, it iSORDERED AND ADJUDGED that:

1. The petition for writ of habeas corpus (Dkt. 1DENIED.

2. TheClerk shall enter judgment against Bing, and close this case.

CERTIFICATE OF APPEALABILITY AND LEAVE TO APPEAL IN FORMA
PAUPERIS DENIED

It is furthet ORDERED thai Bing is noi entitlec to a certificate of appealabilit (COA). A
petitione doe:nothaveabsolut entittementoappec adistricicourt’sdenia of hishabea petition.
28U.S.C §2253(c)(1) A district court must firstissue a COJd. “A [COA] may issue . . . only
if the applican has made¢ a substantic showin¢ of the denia of a constituticnal right.” 1d. al §
2253(c)(2) To make such a showing, Bing “must derstrate that reasonable jurists would find
the districl court’s assessme of the constitutione claims debatabl or wrong,” Tennarcv. Dretke,
542U.S 274 282 (2004 (quoting Slactv.McDanie, 52€U.S 473 484(2000)) or tha: “the issues
presente were ‘adequat to deserv encourageme to proceeifurther.” Miller-El v.Cockrel, 537
U.S 322 335-3¢(2003 (quoting Barefoo v. Estelle, 462 U.S 880 895 n.4 (1983)) Bing cannot
make this showing. Finally, becauBéng is not entitled to a COA, he is not entitled to apireal
forma pauperi.

DONE AND ORDERED in Tampa, Florida, on September 26, 2016.

/ 0

7 \(} R { LAAA RAA 4
Charlene Edwards Honeywell
United States District Judge

Copies furnished to
Pro SePetitioner
Counsel of Record
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