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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CSDVRS, LLC,
Plaintiff,

V. Case No: 8:13-cv-1811-T-30AEP

PURPLE COMMUNICATIONS, INC.
and AUPIX, LTD.,

Defendants.

ORDER
THIS CAUSE comes beforae Court upon the Plaiff CSDVRS, LLC’s Motion

to Remand (Dkt. #21) and Defendant RerCommunications, Inc.’s Opposition to
Plaintiff's Motion to Remand (Dkt. #453nd CSDVRS, LLC’s Motion for Leave to
Reply to Defendant Purple Communications’pOgition to Plaintiff'sMotion to Remand
(Dkt. #46). Upon review and consideration,gtthe Court's conclusion that the case
should be remanded to state court.
Background

Plaintiff CSDVRS, LLC (“CSDVRS”) fileda complaint in state court alleging
breach of contract, tortious interferenfraudulent inducement and promissory estoppel.
Defendant, Purple Communications, Inc. (“Retfpremoved this action to federal court
based on diversity of citizenship. In its Antked Notice of Removal, Purple alleged that

CSDVRS is a limited liability company witseven members who are not citizens of
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Delaware or California. Purple made thedlegations because CSIB$ previously filed

a similar complaint against the same partie federal court based on diversity of
citizenship, which it vluntarily dismissedSee CSDVRS LLC v. Aupix, Ltd., et. al., Case
No. 8:13-CV-649-T-30MAP (the “Prior Action”).

CSDVRS filed a Motion to Remand the cadgecting to Purple’s allegations of
complete diversity of citizengh In support of its Motiorio Remand Plaintiff attached
three affidavits which identifat nine members or partners of CSDVRS who “resided” in
California. Plaintiff then filed a supplemtl affidavit stating that CSDVRS has a
member, M/C Venture Investors, LLC, which has three members who are “citizens of the
United States, domiciled in amitizens of Kentfield, California, Tiburon, California, and
San Francisco, California” at the time ofmaval. The supplemental affidavit does not
identify whether these three members imdividuals or corporate entities.

In response to the Motionf&kemand, Purple filed a Mion to Engage in Limited
Expedited Discovery to Adequately Resgaim Plaintiffs Pending Motion to Remand
(Dkt. #26). The Motion requested leave donduct interrogatories, serve requests for
production and set depositions, if necess&wydetermine whether complete diversity
exists. This Court granted the Motion. Perperved CSDVRS ith interrogatories
requesting that CSDVRS identify any membdrows a citizen of California or Delaware.
Plaintiff responded with “unknown” but 4ieerated the statements made in its
supplemental affidavit regarding M/C Vernguinvestors, LLC and adding that “[o]n

information and belief, these threg (3izens are all individuals.”



I.  Standard for Removal

A civil case filed in a state court may ben@ved to federal court by a defendant if
the case could have originallyeen brought in federal cdur 28 U.S.C.§8 1441(a).
Federal courts have diversity jurisdigtioover civil actions when the amount in
controversy exceeds $75,000 and the actidpetsveen citizens of flerent states. 28
U.S.C. 8 1332(a). Diversity jurisdiction reqes complete diversityevery plaintiff must
be diverse from every defendahtintlock Const. Services, LLC v. Well-Come Holdings,
LLC, 710 F.3d 1221 (11th Cir. 2013).

A defendant may remove any civil actidy filing a notice ofremoval, signed
pursuant to the good faith requirements ofeRil, which contains “a short and plain
statement of the grounds for removal.” BBS.C. § 1446(a). Section 1446(b) then
establishes the prerequisites for removal ia types of cases: (1) those removable on the
basis of an initial pleading; and (2) those that later become removable on the basis of “a
copy of an amended pleading, motiondar or other paper.28 U.S.C. § 1446(b).
Regardless of the type of case, a defendarst mumove within thirty days of receiving
the document that provides the basis for remddal.

When a defendant removes an action toradsourt on diversity grounds, a court
must remand the matter to gtatourt if complete diversitig lacking between the parties
or if any of the properly seed defendants are citizenstbé state in which the suit was
filed. Florence v. Crescent Res,, LLC, 484 F.3d 1293, 12971{th Cir. 2007). Federal

courts are directed to construe remowhhtutes strictly, resolve all doubts about



jurisdiction in favor of remand, and emogla presumption in favor of remaridniv. of S
Alabama v. Am. Tobacco Co., 168 F.3d 405, 411 (11@ir. 1999). The removing party
bears the burden of demonsing that removal is propeiilliams v. Best Buy Co., 269
F.3d 1316, 1319 (11th Cir. 2001).

The Eleventh Circuit has hettat “while it is best tanclude all relevant evidence
in a petition for removal and motion to remaiddistrict court may, when necessary,
consider post-removal evidence iassessing removal jurisdictiorSerminski V.
Transouth Fin. Corp., 216 F.3d 945, 949 (11th Cir. @D). Further, “the jurisdictional
facts that support removal muisé judged at the time dhe removal, and any post-
petition affidavits are allowae only if relevant tahat period of time.”ld. at 949 (citing
Allen v. R&H Qil Co., 63 F.3d 1326, 133%th Cir. 1995)).

Discussion

Purple removed this action within thirays of receiving the complaint. In its
Amended Notice of Reaval Purple asserted completevatsity of citizenship between
Plaintiff and Defendants. ThAmended Notice of Removal also alleged that Plaintiff
CSDVRS is a limited liality company with seven members, as follows: 1)
Communication Services for the Deaf, Ing); Sean Belanger, andividual; 3) M/C
Venture Partners V, L.P.; 4) M/C Venturertdars VI, L.P.; 5) MC Venture Investors,
LLC; 6) Providence Growth irestors, L.P.; and 7) Proence Growth Entrepreneurs
Funds, L.P. These were the seven meminenstified by CSDVRSn the Prior Action.

The Amended Complaint in thierior Action did not specifally allege the names or



citizenship of the partners of the limitgghrtnerships or the members of the limited
liability companies that we members of CSDVRS.

To sufficiently allege the citizenship oihincorporated business entities, a party
must list the citizenships of all the memberf the limited liabilitycompany and all the
partners of the limited partnershigolling Greens MHP, LP v. Comcast SCH Holdings,
LLC 374 F. 3d 1020, 1022 (11th Cir. 2004~urther, for purposes of determining
diversity of citizenship, a limitéliability company is deemed tze a citizen of each state
in which any of its members is a citizen. A tied partnership is deemed to be a citizen
of each state in which any of its pamsdimited or general, is a citizeld.

The Amended Notice of Removal filed byrBle did not affirmatively allege the
identity or citizenship othe members of M/C Venturvestors, LLC; M/C Venture
Partners V, L.P.; M/C Venture Partners YIP.; Providence Growth Investors, L.P; or
Providence Growth Entrepreneurs Funds, I Amended Notice of Removal instead
alleged that each of thesetiias did not have anmember or general or limited partner
that is a citizen of Delaware or CaliforniBased on these allegations about the lack of
citizenship in either Delawarer California, Purple represted that there is complete
diversity of citizenship between the parties.

However, Purple did not hawevidence of complete divgty at the time that it
filed its Amended Notice of Removal. Thengplaint did not contain this information,
and therefore, there was no basis for rembaslked on complete diversity on the face of
the complaint. Pullp claims that “Plaintiff's certificéon in the Prior Aton provides the

factual basis for establishing complete dsiy between the parties.” However, once



CSDVRS dismissed that compig it could not serve as a basis for removal, only the
current complaint is at issue. Once CSDWiR§puted the basis for removal in its Motion
to Remand, Purple had the burden to prodemidence proving the allegations in the
Amended Notice of Removal.

Purple has failed to meet its burden of demonstrating that removal is proper. The
Court allowed Purple limited jurisdictional sgiovery to allow Purple to produce this
evidence, and none is curtgnin the record.Purple did not sufficiently list the
citizenships of all the memleof CSDVRS in its Amendelotice of Removal. Purple
viewed Plaintiff's allegations ithe original complaint as ‘@ertification” that complete
diversity existed. However, the originalnplaint was not verified and Purple has not
cited to any authority tsupport the thory that CSDVRS should be bound by the
allegations in the Prior Action which it voitarily dismissed. There is doubt as to
whether there is complete diversity among Biaintiff and Defendants. Since the Court
must resolve all doubts in favor of rengh the case is remanded to state cotliams,
269 F.3d at 1319.

[I.  Plaintiff's Request for Attorney’s Fees

CSDVRS requests that Purple paywiftiff's costs andexpenses, including
attorney’s fees, incurred as a result oproper removal of this action pursuant to 28
U.S.C. 81447(c). It alleges thRurple did not in any wayeek to verify the statements
made in its Amended Notice ¢temoval regarding the cigaship of the members of
Plaintiff's members. CSDVRS @ues that Purple should haleen on notice of the lack

of diversity due to the dismissal of theiqosr complaint after Defendant Aupix, Ltd.



challenged the Court’'s personal jurisdictidturple argues that ¢hallegations in the
Prior Action provided the basis for removal.

Courts use their discretionnder 28 U.S.C. 81447(¢p award costs and fees.
Martin v. Franklin Capital Corp., 546 U.S. 132, 141 (2005)he “standard for awarding
fees should turn on the resmbleness of the removald. Further, “[a]bsent unusual
circumstances, courts may award attormefees under 8§ 1447(c) only where the
removing party lacked an dgjtively reasonable basis for seeking removal. Conversely
when an objectively reasonable [saskists, fees should be denieldl”

Purple had an objectivelygasonable basis for removal based on the allegations in
the Prior Action. The court digeees with Purple’s characterization of the allegations in
the Prior Action as a “certification of compledesersity,” however, it certainly provided
a basis for Purple to belietleat diversity existed. DefendbAupix’s Motion to Dismiss
in the Prior Action centeren challenging personal jsdiction, not diversity.
Therefore, when CSDVRS dismissed its casaesponse, it did not necessarily put
Purple “on notice” that there was no diversiBurther, Purple did assert on numerous
occasions that it would not oppose thMotion to Remand if CSDVRS produced
satisfactory evidence that awy its members was a citizestf California or Delaware.
CSDVRS'’ declarations and affidiés lacked the minimal factliatatements to establish a
lack of diversity. Therefore, the court rdes the Plaintiff's request for costs and
attorney’s fees.

It is ORDERED AND ADJUDGED that:



1. Plaintiff, CSDVRS, LLC’s Motion t&kemand (Dkt. # 21) is granted in part
and denied in part.

2. The Clerk is directed te@mand this case to the CirduCourt for the Sixth
Judicial Circuit in and for Pidlas County, Florida. The Cleik also directed to forward
a certified copy of thi©rder to that Court.

3. Plaintiff, CSDVRS, LLC’s request f@osts and attorn&yfees is denied.

4, CSDVRS, LLC's Motim for Leave to Replyto Defendant Purple
Communications’ Opposition to Plaintiff's Motion to Remand (Dkt. #46) is denied as
moot.

5. All pending motions are denied a®oh and the clerk is directed to close
the file.

DONE andORDERED in Tampa, Florida, thi28th day of October, 2013.

MJ//M

JAMEFS S. MOODY., JR. g
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel/Parties of Record
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