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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

UNITED STATESOF AMERICA
ex rd., Katrina Miller,

Plaintiff,
V. Case No.: 8:13-cv-2757-T-35AAS

ROSE RADIOLOGY, INC.,

Defendant.
/

ORDER

This matter comes before the CoontDefendant’s Motion to Strike Untimely Motion for
Attorney’s FeesCosts, and Expenses (Doc. I8glator Katrina Millels Response in Opposition
to Defendant’'s Motion to Strike (Doc. 20pefendant Reply to Relators Opposition to
Defendant’'s Motion to Strike (Doc. 24and Relatots SurReply in Further Opposition to
Defendant’s Motion to Strike (Doc. 26).

I. BACKGROUND

On October 25, 201RelatorKatrina Miller filed aqui tamactionaganst DefendanRose
Radiology, Inc, allegingviolations of theFalse Claims A¢t31 U.S.C. § 3730. (Doc. 1jfter an
investigation by the United Statdbe partieentered into @ettlement agreement. (Doc., BEX.
A). The settlement agreement “expressly reserve[d] and [did] not release amfoclaitorneys’
fees, expenses and costs to which they may be entitled under 31 USC 3370i@l) 1.4).(

On February 10, 2016relatorand the UnitedStates filed a Joint Notice &foluntary
Dismissal of Claims Pursuant to the False Claims Act, requesting “dismissatlaimalé in the
abovereferenced actionyith the exception dRelatofs claims for attorney’s feasder 31 U.S.C.
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8 3730(d).” (Doc. 6). On February 1, 2016,the Court dismissed all clainiwith the exception
of Relator’'sclaims for attorney’s feesind stated that “Relator may fidemotion for attorney’s
fees in accordance with the applicable rulg®bc. 8).

On April 29, 2016Relatorfiled aMotion for Attorney’s FeesCosts, and Expensefoc.

11). On May 4, 2016, Defendant filed the instistation to StrikeRelatofs reqlest for feesas
untimely, arguingthat Relator'sMotion was not filed within fourteen (14) dagfter theentry of

the final jJudgmenof dismissals directed by Federal Rule of Civil Procedure 54 and Local Rule
4.181 (Doc. 18).

On May 17, 2016Relatorfiled a Response in Opposition to DeferdaiMotion to Strike
arguingthat because the Ordef Dismissalhad a “carve out” with respetd attorneys fees, the
time limitation for filing a motion for attorney’s fees and cobktsd not tolled (Doc. 20). In
addition,Relatorasserts that théelay in filing the Motion for Attorney’s Fees and Costs was a
result of excusable neglectd.).

On June 1, 2016with the Courls permission Defendant filed a Reply t&elator's
Opposition to Defendant’s Motion to Strik@oc. 24). On June 7, 2016, also with the Court’s
permissionRdator filed a SurReply in Further Opposition to Defendant’s Motion to Str{Kec.

26). Accordingly, this matter is ripe for judicial review.

! Defendant’sMotion to Strike (Doc. 18) only addresses tivaeliness ofRelatots Motion for
Attorney’s Fees, Gais, and Expenses (Doc. 1Prior to the filingof the Motion to Strike, Defendant filed
anUnopposed Motion to ExteiTime to Respond to Motion for Attorney’s Fesasdrequested permission
from the Court to addresise timeliness of thRelatofs Motion prior to addressing the recoverability and
reasonableness of the fee awagliested(Doc. 13). On May 3, 2016, the Court entered an Qtidecting
Defendant to file the instaMotion to Strike, as opposed to a Memorandum in OppositidRelators
Motion for Attorney’s Fees, ando the extent that the Motion to Strike is denied, permifiiaiendanto
file a response to the Fee Motionatddress substantive issudBoc. 17).
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. ANALYSIS

Relabr’s claim for attorney’s fees and costs arises out of the False Claims Act (“FCA”),
31 U.S.C. 8§ 3730. The FCA entitles succesgtultamrelators to a percentage of the “proceeds
of the ation or settlement of the claim” as well as“award of reason#b attorney’s fees, costs,
and expenses against the defendaBe&31 U.S.C. § 3730(d)(1), (2).

Defendantclaims Rdator’'s Motion for Attorney’s Fees, Costs, and Expenses (Doc. 11)
(“Motion for Fees”)is untimely pursuant to Federal Rule of CivibPedure 54 and Local Rule
4.182 (Doc. 18).Defendant argues thRelator'sMotion for Feeswvas due to béiled on or before
March 2, 2016, which is fourteen (14) days after February 17,, 28&6dateon which the
Voluntary Dismissal Order (Do®) was entered. HoweveRelator'sMotion for Feeswas not
filed until April 29, 2016.

Even if the Couriwere to determin¢hat FederalRule of Civil Procedure54 and Local
Rule 4.18apply to the instant case and find that Relator's Motion for eemtimely any
untimelinesswas a result of excusable neglect and Maion for Feesshould be considered
According to the affidavit oRelatofs counsel, the day before tparties filed their Joint Notice
of Voluntary Dismissal counsel contacte Judge Scriven’s chamberand confirmedhis

understandinghat the language included ime Joint Notice of Voluntary Dismissal (Doc.,6)

2 Federal Rile of Civil Procedureéb4(d)(2) requires that “[a] claim for attorrigyfees andalated
nontaxable expenses must be made by motion” and must “be filed no later thais dftetathe entry of
judgment.” Local Rule 4.18(a), Middle District of Floridaquires that “[ijn accorda@e with Fed. R. Civ.
P. 54, all claims for costs or attorney’s fees preserved by appropriaténglea pretrial stipulation shia
be asserted bgeparate motion or petition filed not later than fourteen (14) days follotwangntry of
judgment.”



which specifically exclud#Rdator's claim for attorney’s fees ithe dismissalvould toll thetime
limitations set forth in Local Rulé.18 and=ederaRuleof Civil Procedures4. (Doc. 20, Ex. B).

In addition, onsidering e “carve out” of Relaor’s claim for fees in théerms of the
settlement agreement, Joint Notice of Voluntargndissal,and VoluntaryDismissalOrder, it is
reasonable, and excusable, tRatatots counsel did notonsder the petition for atimey’s fees
untimely. As abovestated, thesettlement agreement “expressly reserve[d] and [did] not release
any claim for attorneys’ fees, expenses and costs to which they mayithesl emcer 31 USC
3370(d) ...” (Doc. 20, Ex. A, 4). TheJoint Notice of Voluntary Dismissadquesteddismissa
of all claims in the aboveeferenced action, with the exception of Relator’s claims for attorney’s
fees under 31 U.S.C. § 3730(d).” (Doc. @Gurther the Court dismissed all claims “with the
exception of Relatts claims for attorney’s fees® (Doc. 8).

Excusable neglect is determined dgsessing four factors: 1) tdanger of prejudice to
Defendant; 2) the length of the dekayd its potential impact on tipgoceedings; 3) the reason for

the delay, including whether it was within the reasdmaontrolof Relator and 4) whetar Relator

3 Under similar facts, the court Winited States ex rel. Krause v. Eihab Human SgN@. 16CV-
898 (RJD) (SMG), 2014 U.S. Dist. LEXIS 136599 (E.D.N.Y. June 6, 2014) (reporeeochmendation)
(adopted irKrause v. EIHABNo. 16¢cv-0898 (RJD) (SMG), 2014 U.S. Dist. LEXIS 136421 (E.D.N.Y.
Sep. 25, 2014)), reached the same conclusioKrauase relators filed ajui tamcomplaint, asserting FCA,
New York False Claims Act, retaliation, and employment related claichsat *1, 3. The parties settled
the FCA and New York False Claims Act claims, and the court dismisssel thaims with prejudicen
its order of dismissal, however, the court noted that several claonsoh&een settled, including relators’
claim for attorney’s fees, costs, and expenses against defendaetdettled FCA claims, and their dispute
with the United States overdlrelators’ shareSee United States ex rel. Krause v. Eihab Human Servs.,
No. 10cv-898 (RJD) (SMG), Stipulation and Order Filed Under S&aic( 20, Ex.D). The court
“retain[ed] jurisdiction over Relator's Attorney Fees Claims and RelatStgare Clans.” Id.
Approximately five (5) months later, relators filed their motion ftoraey’'s fees.See KrauseNo. 10c¢cv-
898 (RJD) (SMG)Doc. 20, ExE). Defendant argued the motion was untimely, pursuant to Rule 54 and
local civil rule 54.1(c).Krause No. 10cv-898 (RJD) (SMG), 2014 U.S. Dist. LEXIS 136599 at The
court rejected this argument, finding, among other reasons, that the srdisisitig the settled FCA claims
was not a final judgment because it “explicitly references unsettled claitmethan pending before the
Court and contains at least one substantive provision directed to thosegpeaains.” I1d. at *5.
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actedin good faith. See Advanced Estimating Sys. v. Ribh&9 F.3d 996, 9988 (11th Cir. 1997)
(quotingPioneer Inv. Servs. v. Brunswick Assocs., Ltd. P'&tljg,U.S. 380, 113 S. Ct. 1489, 123
L. Ed 2d 74 (1993)). Excusable neglect is a “somewhat ‘elastic concept’ [that] idimaed
strictly to omissions caused by circumstances beyond the control of thatthoR&neer 507
U.S.at392, 113 S. Ctat 1496, 123 L. Ed. 2d 74.

Each of the above factovgeighs inRelators favor. Defendant willnot beprejudiced by
afinding thatthe Motion for Feess timely as Defendarstill will have an opportunitio contest
the reasonableness of theurly rates, hours, costs, and expenmsgsiested The delay in filing
the Motionfor Feeshas not had any impagh the proceedings in this case because all of the other
claims have been dismissellappeardRelatois counsel operated under the good faith belief that
Relatots claim for feeswas a separate and independent claim that was not subject to Ruié 54
Local Rule 4.18’s time requirements. This belief arose ouheflanguage in the settlement
agreement, Joint Notice of Voluntary Dismissal, and the QuiddoluntaryDismissaj aswell as
a conversation witlthe district judge’shambers Thus the Court finds no bad faith on the part
of Rdator. SeePeeler v. KVH Indus 13 F. Supp. 3d 1241, 1262 (M.D. Fla. Apr. 7, 2014)
(finding excusable neglect for filing bill @bsts late where movant was uncertain as to the finality
of the judgment based on a prior ruling of the court).

[11.  CONCLUSION

Based on the foregoing, the Court finds thatai®e has established excusableglect.
Therefore, Defendant’'s Motion to StrikdJntimely Motion for Attorney’'s Fees,Costs, and
Expenses (Doc. 18) IDENIED. Defendant shall file its response Rdator's Motion for

Attorney’s FeegDoc. 11)within fourteen (14daysafter the entry of this order.



DONE AND ORDERED in Tampa, Florida on this 87day of June, 2016.

Avanda Asned Sasene.

AMANDA ARNOLD SANSONE
United States Magistrate Judge



