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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
UNITED SURGICAL ASSISTANTS, LLC,
Plaintiff,
V. Case No: 8:14-cv-211-T-30JSS

AETNA LIFE INSURANCE COMPANY
and AETNA HEALTH, INC.,

Defendants.
/

ORDER ONMOTION TO APPOINT SPECIAL MASTER

THIS MATTER is before the Court on Defgant’'s Emergency Motion to Appoint Special
Master to Oversee Corporate RepresentatiygoBidon and Clarification of the Order on Motion
for Protective Order (“Motion”).(Dkt. 125.) Although Plaintiff h&unot filed a response to the
Motion, Defendant states that the parties were lertabagree tdhe relief sought by Defendants.
(Dkt. 125.)

In the Motion, Defendant requestsat the Court appoint a spatimaster to preside over
the deposition of Defendant’s corporate represimetand to clarify the scope of the deposition as
previously addressed by the Court’s Order on Defendant’s MfatidArotective Order (“Court’s
Order”), which limited the scope of permissible inguior the depositions at issue. (Dkt. 114.)
Defendant avers that during prens depositions in thisase, Plaintiff has inquired about matters
beyond the scope permitted by the Court’s Ordekt.(I25.) Therefore, Dendant contends that
a special master is necessary is thatter to ensure that Plaintithmplies with the Court’s Order.
Defendant further requests that Gourt clarify its prior Order garding the permissible scope of

inquiry to avoid inquiry beyond the limitstdgy the Court at the remaining deposition.
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BACKGROUND

On October 19, 2015, the Court entered ade®on Defendant’'s Motion for Protective
Order, which sought to prevent the depositiof Defendant’'s employee and corporate
representative on the basis tmat discovery beyond that whiakas already produced in the
administrative record was necessary to resolve tienslat issue in the sa. (Dkt. 97.) In its
Order, the Court described the relevant scopealiscovery in ERISA cases as limited, yet
proportional to the standard of review to beleggpin each case. (Dki14.) In applying this
principle to the case at issue, the Court'si€rpermitted discovery to the extent that the
information sought related to the facts knowrthe administrator at éhtime the claims-denial

decision was made. Specifically, the Gquermitted inquiry regarding the following:

(1) the exact nature of the information considered by the fiduciary in making the
decision;

(2) whether the fiduciary was competent to evaluate the information in the
administrative record;

(3) how the fiduciary reached its decision;

(4) whether, given the nature of the infation in the record, it was incumbent
upon the fiduciary to seek outside teaahiassistance in reaching a “fair and
full review” of the claim; and

(5) whether a conflict of interest existed.
(Dkt. 114.)
APPLICABLE STANDARDS
Under Federal Rule of Civil Procedure 53, the court may appoint a master in the following
situations: (1) to perform duties consented to leygarties; (2) to hold trial proceedings and make
or recommend findings of fact on issues to beidied without a jury ippointment is warranted
by some exceptional condition or the needptform an accounting or resolve a difficult

computation of damages; or (3)address pretrial and post-trial tigas that cannot be effectively



and timely addressed by an availathigtrict judge or magistrateifige. Fed. R. Civ. P. 53(a)(1).
Defendant argues that the appointment of a spe@ater is warranted in this case under the third
scenario. (Dkt. 125.)

Generally, special masters have been appoiweeh resolution of a case or a dispute
requires resources or time in excessvbht the court caneasonably provideSee Reynolds v.
Mclnnes 338 F.3d 1201, 1219 (11th Cir. 20q8uggesting that “the drstt court . . . consider
increased use of special masters where appropriatef the judicial timeand effort required to
bring [the] litigation to a prope¥nd in a reasonably prompt managceeds that which the district
court judge with his full reguladlocket can devote to the casesge e.g.ln re Engle Cases/67
F.3d 1082, 1093 (11th Cir. 2014) (special master ayppadito identify triable cases during process
of eliminating hundreds of non-viable cases ondibheket in decade-long tobacco litigation). For
example, special masters have been appointedstve complex legal issues or conduct fact-
intensive inquiry.See Perez v. Carey Int'l, IN@73 F. App’x 907, 909 (11th Cir. 2010) (special
master appointed to facilitaleLSA settlement and consider motion for attorney’s fe€ksly v.

All Defendants425 F.3d 977, 981 (11th Cir. 2005) (speaiaster appointed to resolve dispute
regarding enforcement of a subpoena that potgntiareatened confidential nature of data
sought):Talley v. Hous. Auth. of Columhus31 F. App’x 693, 694 (11th €£i2005) (special master
appointed to award value of propeiySection 1983 condemnation action).

As it pertains to pretrial matters, courts happointed special masters to oversee discovery
in somewhat limited situations, such as upomdifig of blatant misconduct and disregard of the
rules governing discovery and ethical and professional con@ex. Carlson v. Bosemo. 06-
13904, 2007 WL 1841067, at *1 (11th Ciune 28, 2007) (special mastmpointed in lieu of

contempt-of-court sanctions for the unprofesal and unethical conduct of parties during



deposition);In re Int'l Admin. Servs., Inc408 F.3d 689, 696 (11th Cir. 2005) (special master
appointed to oversee discovery after partiagled document production and withheld discovery
responses)lphamed, Inc. v. B. Braun Med., In867 F.3d 1280, 1283 (11th Cir. 2004) (special
master appointed to conct evidentiary hearingzarlucci v. Piper Aircraft Corp.775 F.2d 1440,
1445 (11th Cir. 1985) (special mastappointed to oversee the completion of discovery after
party’s bad-faith actions during discovery).

Absent obvious misconduct, the Federal Role€ivil Procedure sufficiently outline the
process of conducting depositions. Specifically ffarty objects to any aspect of the deposition
(e.g., evidence, a party’s conduct, the mannerkahdathe deposition), then the party must state
his or her objection in a coise, non-argumentative, and nsaggestive manner on the record
during the examination. Fed. R. Civ. P. 30(c)(8jter properly objecting, the testimony is to be
taken subject to any objection. Fed. R. Civ. PcgQJ. An instruction not to answer is only
proper when necessary to preserve a privilegentorce a limitation orded by the court, or to
present a motion to terminate or limit the depositi Fed. R. Civ. P. 30(c)(2). Thus, as a last
resort, counsel may move to terminate the deposand seek a protective order if the deposition
is being conducted in bad faitr in a manner that is unresmsably annoying, embarrassing, or
oppressive. Fed. R. Civ. P. 30(g)®). Otherwise, “the examation still proceeds.” Fed. R.
Civ. P. 30(c)(2).

ANALYSIS

Upon consideration of ¢happlicable law and ¢hfacts of this casé¢he Court finds that a
special master is not warranted to oversee tiglesremaining corporate deposition in this case,
as the procedural rules are sufficient to guide deposition and to preserve either party’s

objections. This case does not present circurostatihat would justifyaurt-ordered supervision



or intervention, as the factstbfe case are relatively straightforward, the legal issues under ERISA
are not unusually complex, only agle deposition remains to beken, and guidance has already
been provided by the Court as to thsues raised in Bendant’s Motion.

The Court also denies Defemd® Motion for Clarificationof the Order on Motion for
Protective Order. The Court’s prior Ordeesjies the topics opermissible inquiry. SeeDkt.
114. Defendant sought to preclude discoveryobd that which was aleely produced in the
administrative record. (Dkt. 97.) In its Order @@ourt described the relnt scope of discovery
in ERISA cases as limited and permitted discovery only to the extent that the information sought
related to the facts known to the administratothattime the claims-denial decision was made.

Specifically, the Court permitted inquiry regarding the following:

(1) the exact nature of the information calesed by the fiduciary in making the
decision;

(2) whether the fiduciary was competent to evaluate the information in the
administrative record;

(3) how the fiduciary reached its decision;

(4) whether, given the nature of the infation in the record, it was incumbent
upon the fiduciary to seek outside teaahiassistance in reaching a “fair and
full review” of the claim; and

(5) whether a conflict of interest existed.
(Dkt. 114.) These are fairly specifareas of inquiry. It is neith@ossible nor appropriate for the
Court to set forth specified questions that mayabked at the depositionf a party wishes to
object during the deposition regargithe scope of inquiry, then tparty may, if necessary, file a
motion regarding the objectiomaised during the deposition float the Court can address the
issues with the benefit of the transcrigintaining the questions, answers, and objections.

Defendant’s request to preemgy limit the topics of examination before the deposition takes



place on the basis of the parties’ differing intetatiens of the Court’s Order is premature.
Accordingly, it is

ORDERED that Defendant’s Emergency Motion Appoint Special Mster to Oversee
Corporate Representative Deposition and Clatibceof the Order on Motion for Protective Order
(Dkt. 125) isDENIED.

DONE andORDERED in Tampa, Florida on December 3, 2015.
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UNITED STATES MAGISTRATE JUDGE
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