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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

DOROTHY WAGNER,as Parent and
Natural Guardian for L.W.

Plaintiff,
V. Case No: 8:14v-1662-T-36AEP

THE SCHOOL BOARDOF POLK
COUNTY and SANDRA DOYLE,

Defendants.
/

ORDER

This cause comes before the Court upon the Motion for Summary Judgment filed by
DefendantsTheSchool Boardf Polk County and Sandra Doyle (Doc. 4Despite this Court’s
notice (Doc. 42), Rintiff Dorothy Wager, as Parent and Natural Guardian for L.illed to
respond to the Motion, and the time to do so has now expired. The Betetprewill treat the
Motion as unopposed-aving considered thidotion and being fully advised in the premistse
Coutt will nowGRANT the Motion.

l. STATEMENT OF FACTS!

This case relates to an incident thaicurredon the playground at Gibbons Street
Elementary School in Bartow, Florida. L.W. was a seven year old first gaatlee time of the
incident. Doc. 33l (“D. Wagner Dep.”) at 10Doyle was, andurrentlyis, the physical education

teacher at Gibbons Street Elementary. Doel 82Doyle Dep.”) at 45.

! The Court derives the following Statement of Facts from the declaration hitit®gubmitted

in support of Defendants’ Motion for Summary Judgment. Because Wagner has not responded,
the facts contained therein are considered undisputed and admitted BeeFed. R. Civ. P.

56(e).
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On the day of the incident, during physical education class, two students told Doyle that
L.W. had threateed to cut anotherstudent with a knifehathe had in his pocketdd. at 1612.
Doyle confronted L.W., who pulled out his pockets revealing that he did not have alkinit.

12. Doyle placed L.W. in tim@ut for making the threat, after which L.W. was allowed to rejoin
the class. Id. at 30. Almost immediately, bwever, L.W. began spitting on his teammates, so
Doyle put himback in timeout. Id.

After he was placed in tireut for the second time, L.W. absconded from the -tne
area, and climbenhside a tunnel comprised of large semnick tiresnear the edge of the school
campus Id. at 17, 21.Doyle approached the area and asked L.W. to come out of the tires and to
return to timeout. Id. at 22. Doyle then grabbed L.W. by the shoe andceduiim out from the
tires. Id. at 16. After L.W. was removed from the tires, Beowed Doyle a scrat¢hathe had
suffered while being removedd. at 26. Doyle thensent L.W. to the school nursed. at 25.
Police Officer Jason Griffithaterestimated the scratch to &pproximatelythree and a half inches
in length. Doc. 36t (“Griffith Dep.”) at 43.

L.W.’s father met L.W. at the bus stop after school that day. Det.(32. Wagner Dep.”)
at 16. At that time, L.W. did not mention anything about the scrdtthat 1617. Later, when
L.W. was changing his shirt, L.W.’'s mother noticed the scratch and asked L.W. abdut i
Wagner Dep. at3. L.W. told his mother thdtisteacher had dragged him through a tick. The
scratch was @t bleeding, and L.W. did not complain that it hud. at 14-15. L.W.’s father put
some salve on the scratch, but did not take L.W. to the hospital for treatment. C. Weygnatr D
75. At adoctor’s appointment for a regular checkup a few daystlaeatoctor told L.W.’s mother
that the scratch was healjrand did not otherwise treat the scratch. D. Wagner Del/-a8.

L.W.’s injury did not leave any permamescarring.ld. at 19.



Subsequently, L.W.’s parents contacted the Bartow Police Degairtto press charges
against Doyle for battery. Griffith Dep. at@ During the investigation that ensued, Jane Sohn,
a crime scene technician from the Bartow Police Departnmspigcted the tire tunnel thoroughly.
Doc. 35 (“Sohn Dep.”) at 14-15Aside from little pieces of rubber sticking out from a weathered
tire rim, Sohn did nofind anything sharp inside the tunnedl. at43. Similarly, Griffith did not
observe anything metallic inside the tirasd noted only thdhe tireswere very rough, weathered,
and cracked. Griffith Dep. at 15.

In the operative ComplaitWagner asserts four counts: Count | alleges that Doyle
deprived L.W. of his constitutional rights in violation of 42 U.S.C. § 1983, and Counts Il through
IV allege state law clens for battery and negligenc&eeDoc. 20 (“Am. Compl.”). Defendants
now move for summary judgment asGount | only.

. STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissionsfde, together with the affidavits, show there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 3221986). The moving partydars the
initial burden of stating the basis for its motion and identifying those portions oftoedr
demonstrating the absence of genuine issues of materialGatitex 477 U.S. at 323dickson
Corp. v. N. Crossarm Cp357 F.3d 1256, 12580 (11thCir. 2004). That burden can be
discharged if the moving party can show the court that there is “an absenadeofcevio support

the nonmoving party’s caseCelotex 477 U.S. at 325.

2 The operative Complaint is the Second Amended ComplSie¢Doc. 20.
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When the moving party has discharged its burden, the nonmovityg mpast then
designate specific facts showing that there is a genuine issue of materiddifatt324. Issues
of fact are “genuine only if a reasonable jury, considering the evidencepresdd find for the
nonmoving party,and a fact is “materaif it may affect the outcome of the suit under governing
law. Anderson v. Liberty Lobby, Inc177 U.S. 24224849 (1986). In determining whether a
genuine issue of material fact exists, the court must consider all the evidetheelight most
favorable to the nonmoving partfelotex 477 U.S. at 323.

Even if the nonmoving party fails to respond, however, a court may not grant summary
judgment based on the mere fact that the motion was unopp8eednited States v. One Piece
of Real Prop.Located at 5800 SW 74th Ave., Miami, FB63 F.3d 1099, 116@2 (11th Cir.
2004) Rather, the court must consider the merits of the motion, and grant it only “if appdpri
Id. at 1101;see alsd~ed. R. Civ. P. 56(e). Accordingly, although the court “needunatsponte
review all of the evidentiary materials on file,” it “must ensure that the motion iss&lfpported
by evidentiary materials. At the least, the district court must review all of the gaiganaterials
submitted in support of the motion for summary judgment. . . . [and] indicate that the mir@s of
motion were addressedId. (quotation marks and citations omitted).

[11. DISCUSSION

Defendants argue that they are entitled to summary judgment bé&cAtseconstitutional
rights wee not injured. Defendants add that Doyle did not act with excessive force and had
reasonable justification for her actiohsThe Court agree

At the outsetthe Court must “identify the specific constitutional right allegedly infringed

by the challenggapplication of force.'Graham v. Connqi490 U.S. 386, 394 (1989pefendants

3 Defendants do not argue that Doyle is entitled to qualified immunity.
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contendthat Count | is more properly a claim for excesso@poral punishmentather than a
claim for unreasonable detention or seizure, so it should be analyzed undesutteenth
Amendment, as opposed to the Foukthendment.SeeDoc. 41 at 8Neal v. Fulton County Bd.
of Educ, 229 F.3d 1069, 1074 (11th Cir. 2000) (a claim for excessive corporal punishment is
analyzed under tHéourteenth AmendmentBue Process Clause.). The Court disagrBé&antiff
has specifically alleged i@ount Ithat Doyle “seized [L.W.] . . . by applying excessive force for
the circumstances presented . . ..” Am. Compl. JAk&], as the Supreme Coumasmade clear,
“all claims that [governmental authorities] have used excessive force . . . in tke oban arrest,
investigatory stop, or other ‘seizure’ . . . should be analyzed under the Fourth Améadchés
‘reasonableness’ standard, rather than under a ‘stibvstalne process’ approachGraham 490
U.S. at395 see also Garrett v. Ather@@arke County, Georgia378 F.3d 1274, 187n.11 (11th
Cir. 2009 (where “[t]he excessive force claims arfsem events happamg in the course of the
arrest,” the claims nmat be analyzed under the Fourkmendment not the Fourteenth
Amendment). Accordingly, Count | must be analyzed under the Fourth Amentiment.

In the Eleventh Circuit, a claim that excessive force was instte context o student
seizurds analyzed under the reasonableness standard articuldted idersey v. T.L.0469 U.S.
325, 34142 (1985). See Alexander v. Bostid58 F.3d 1295, 1304 (11th Cir. 2006). Under the
T.L.O.reasonableness standard, the legality of a seizure depemgdy“sinthe reasonableness,
under all the circumstances the [seizure] Id. (Quotation marks and citation omitted). A court
evaluates reasonableness using astep inquiry, and determines first, “whether the action was

justified at its inception,and second, “whether the [seizure] as actually conducted was reasonably

4 The Court notes that whether analyzed under the Fourth Amendment or the Fourteenth
Amendment, summary judgment in favor of Defendants is appropriate as Dawtieiss were
reasonable and do not shock the conscience.
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related in scope of the circumstances which justified interference in thddgst’pd. (quotation

marks, alterations, and citation omittedge also Loftus v. ClaiMioore, 690 F.3d 1200, 1205

(11th Cir. 2012)“a state official nay seize a student at a school so long as the seizure is ‘justified
at its inception’ and is ‘reasonably related in scope to the circumstartuel yustified
interference in the first place.”{citation omitted) “A seizure will be permissible in its scope
when the measures adopted are reasonably related to the objectives of the seizuwne and n
excessively intrusive in light of the age and sex of the student and the naturenffatteon.”
Alexander 458 F.3d at 130&yuotation marks, alterations, and citation omitted).

Here, he undisputed factsreveal that the seizurgvas reasonable “under all the
circumstances.” First, the action was clearly “justified at its inception_.W. had left the
desigrated timeout area in which he was supposed to stay as punishment for his misbehavior, and
hadclimbed intoa tire tunnel near the edge of the scleashpus Doylehad verbally asked.W.
to leave thaunneland return to timeut, andL.W. hadrefused. Under these circumstances, it
was reasonable for Doyle to seekuse physical force to remove L.W. from the tire tunnel.
Secondthe seizure as actually conducteDoyle pulling on L.W.’s shoe-was “reasonably
related in scope to the circumstaachat justified interference in the first placéntieed pulling
on L.W.’s shoewas likely theswiftestandmost directway to remove L.Wfrom the tunneblnd
returnhim tothe disciplinary areaMoreoverthere is no evidence that Doyle’s methpmsedan
unreasonable risk of harm to L.W.,aagpporteddy the fact that th@olice investigatioriound no

evidence that th@re tunnelcontainedany inherentlydangerous elements, suchsasrpobjects



or metallicwiring.®> Therefore, Hhough theramay havebeen other ways to remove L.W. from
the tire tunnel, the method employed by Doyle cannot be considered to be unreasonable.

In holding that L.W.’s Fourth Amendment rigivgre not violategthe Court notes thatt a
bottom,“unemancipatedninorslack some of the most fundamental rights of skdterminatior—
including. . .the right to come and go at will¥ernonia School Dist. 47J v. Actdil5 U.S. 646,

654 (1995). Accordingly, “Fourth Amendment rights . . . are different in public schools than
elsewherg[and] the ‘reasonableness’ inquiry cannot disregard the schools’ custodiateladyt
responsibility for children.”ld. at 656. Doyle’s course of action that dayregardless of angost

hoc judgmentas to its wisdom or even prudereeannot be considered anything other than a
reasonable exercise of her custodial responsibility over [S@é Lee v. Ferrat®84 F.3d 1188,
1200 (11th Cir. 2002) (“[T]he right to make [a seizure] . . . necessarily carriest whie right to
use some degrex physical coercion or threat thereof to effect it.”) (quotation marks ancbaitati
omitted). Defendantstherefore are entitled to summary judgment as to Count |

Having concluded thaDefendantsare entitled to judgment in thefmvor uponthe only
groundfor federal subject matter jurisdiction, the Conow declinesto exercise supplemental
jurisdiction overthe remaining claims, all afthich ariseunderstate law The Eleventh Circuit
has made clear that “once a court decides that it has power tesexarpplemental jurisdiction
under [28 U.S.C.] § 1367(a), then the court should exercise that jurisdiction, unless § 1367(b) or
(c) applies to limit the exercise Baggett v. First Nat'| Bank of Gainesvill&1l7 F.3d 1342, 1352
(11th Cir. 1997).Here,Section1367(c) applies because the Court “has dismissed all claims over

which it has original jurisdiction.” 28 U.S.C. § 1367(c)(3)"Where 8 1367(c) applies,

® Thefact that the injury sustained hyW. was very minois furtherevidence that, contrary to
the allegation#n the operative Complaint, theneereno sharp objects onetallic wiringinside
the tire tunnel at the time L.W. wasllled from the tunnel.
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considerations of judicial economy, convenience, fairness, and comity may infthenoaurt’s
discretion to exercise supplemental jurisdictioBaggetf 117 F.3d at 1353The Supreme Court
has advised that “in the usual case in which all fedavaldaims are eliminated before trial, the
balance of factors to be considered under the pendent jurisdiction degtrdieial economy,
convenience, fairness, and comiwill point toward declining to exercise jurisdiction over the
remaining statéaw claims” Carnegie-Mellon Univ. v. Cohjlk84 U.S. 343, 350 n.7 (1988).

The Court finds thabere,where the only federal claitmas now beedismissed prior to
trial, it would bepreferable for Florida’s state courtsdrercise jurisdiction over the remaining
state law claims See Rowe v. City of Fort Lauderda/9 F.3d 1271, 1288 (11th Cir. 2002)
(“Both comity and economy are served when issues of state law are resolved byustaid be
argument for dismissing the state law claims in order to allow stairts to resolve issues of state
law is even stronger when the federal law claims have been dismissetbrial.”); Baggett
117 F.3d at 1353Further Wagnerwill not be prejudicetly the dismissal of her stdtewv claims
as she will be able timely bring themin state court.SeeFla. Stat. § 95.1(B)(a) and (o)four-
year statute of limitations fdf ajn action founded on negligence” dijid]n action for [] battery”).
Accordingly, Counts Il through IWill be dismissedwithout prejudice.

For thereasonsliscussed aboyé is herebyORDERED AND ADJUDGED:

1. Defendants’ Motion for Summary JudgmébDbc. 42) iSGRANTED.

2. The Clerk is directedo enter judgment in favor of HE School Boardof Polk

County and Sandra Doyle as to Count | of $leeor AmendedComplaint.
3. The remaining Countare DISMISSED, without preudice, because the Court

declines to exercise supplemental jurisdiction over these statddsms.



4, The Clerk is directed to terminate all pending motions and deadlines, and to close
this case.

DONE AND ORDERED in Tampa, Florida on August 11, 2015.

Charlene Edwards Honeywell ]

United States District Judge

Copies to:
Counsel of Record and Unrepresented Parties, if any
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