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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

WILLIAM KIRKLAND and STANLEY
KIRKLAND,

Plaintiffs,
V. Case No: 8:14-cv-1715-T-24TGW
MOSAIC FERTILIZER, LLC, ARNOLD
LANIER, ANDREW MCGUCKIN, JAMIE
WRIGHT and MICHAEL LAKE,

Defendants.

ORDER

This cause comes before the Court on Defenldastic Fertilizer, LLC’s Motion for Final
Summary Judgment (Dkt. 10@efendant Sheriff's Motion foSummary Judgment (Dkt. 101),
Defendants Lake and Wright's Motion for Summaudgment (Dkt. 102), Plaintiffs’ Response to
Defendant Mosaic’s Motion for Summary JudgiméDkt. 103), and Plaintiffs Response to
Motion for Summary Judgent Filed by Defendant, Lanier (Dkt. 104).

l. BACKGROUND

In this 42 U.S.C. § 1983 case, Plaintiff WittieKirkland (“W. Kirkland”) seeks relief for
his allegedly unlawful arrest on July 16, 2010.

W. Kirkland lives near a phosphate mine owned by Mosaic. On January 16, 2006, James

R. Anderson (“Anderson”), an employee of Mosaic, sent the Hataemty Sheriff's Office

1 The First Amended Complaint (the “Corajnit”) included claims for unlawfulreest as to W. Kirkland and Stanley
Kirkland (Count 1), excessive force as to W. Kirkland (Coll;y and excessive force as to Stanley Kirkland (Count

[11). On April 29, 2015, this Court granted Mosaic andédelant Sheriff Arnold Laniés (“Sheriff Lanier”) motion

to dismiss as to Count | with respect to Stanley Kirkland, Count Il, and Count Ill. Thus, the only remaining cause of
action against Mosaic and Sheriff LanierW. Kirkland’s unlawful arrest clai under Count I. Accordingly, this

Order will address the facts and arguments relevant to W. Kirkland’s unlawful arrest claim.
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("HCSQO”) a letter that was intended to “seras an ‘Agent Agreeemt’” between HCSO and
Mosaic Phosphates Co. (Dkt. 103-2) (the “Agent Agreement”). The Agent Agreement appointed
the Sheriff of HSCO and his deputies as its &géor the following purposes: “(1) [tJo have free
access to each of our propertiesontler to seek out and arréghbse who may be trespassing
thereon, or otherwise engagediliegal activities; AND, (2) [lo perform such duties on our
property as they may be directed to idotheir capacity as a Deputy Sheriftd. The Agent
Agreement did not instruct HSC@eputies to keep people awlpm Mosaic’s properties or
prevent people from parking on the side of thad, so long as thewere not trespassing on
Mosaic’s property. (Dkt. 100-2 at 13).

On July 1, 2010, in connection with a lawdawrought by the Sierra Club against Mosaic,
a temporary restraining order was entered enjoining Mosaic from excavating, dredging, filling or
altering waters neats South Fort Meaal Extension site. (DktL03-3) (the “TRO”% The South
Fork Meade Extension site (“SMF”) is locateear W. Kirkland’s home. On July 9, 2010, Miles
“Hamp” Plowden (“Plowden™ emailed several Mosaic emogkes regarding the TRO and
“enhanced patrol” of SMF. (Dkt. 103-7) (the “g@ Email”). The July 9 Email provided in part:

We are not in violation of the injution. Under the circumstances Tom [Myers,

Mosaic’s Vice President of Mining] isequesting enhanced patrol of the SFM

expansion and general mine area, payingiapattention to the area for suspicious

activity, trespassers, persomko may be tampering with equipment or attempting

to gain access to the property for thepgmse of interfering wh or photographing
our authorized and permittedtivities in the area.

Id. The July 9 Email reminded settyrpersonnel for Securitas, aiyate security firm hired by

Mosaic, “not to speculate on or discuss therinjion with anyone they might encounter and to

2 W. Kirkland provided the Sierra Club with information and photos in connection with the lawsuit.

3 Plowden was Mosaic's designated corporate representative in this case. Plowden acted apessourigl for
Mosaic.



continue their consistent, professal application of our pro-asestance against trespassing and
other threshold crimesld. According to Anderson, Mosaic tiaa “skeleton crew” at the SMF
property because Mosaic was “in shutdown maatethat location. (Dkt100-2 at 10, 22). As a
result, SMF was more vulnerable because obmagoing problem Mosaic had with theft at its
propertiesld.

On July 16, 2010, W. Kirkland stopped his car the side of a public road in Hardee
County where he could observe SMF and take phapdgr of what he believed to be activity in
violation of the TRO. He left #nlocation, but returned latertine evening, and was joined by his
son, Stanley Kirkland (*S. Kirklad,” together with W. Kirkland, # “Kirklands”) in order to find
glasses that he left on the siofethe road. While the Kirklandsere at the roadside, Defendant
McGuckin, an off-duty HCSO deputy, who waatrolling Mosaic’sboundaries for Mosaic,
approached Plaintiffs on the roadside and agkedirklands if they were okay. (Dkt. 103-5, W.
Kirkland Dep., 75:15-17). Shtly thereafter, the Kirlands left the roadside and drove to a nearby
location on County Line Road in Polk Countyevé they pulled onto the shoulder of the road,
exited their vehicles andaoversed with each other.

While the Kirklands were at the County LiR@ad location, McGuckin again approached
the Kirklands and asked the Kiakds what they were doing tleeand if they were all rightd. at
82:8-9. W. Kirkland responded by saying somethirunglthe lines of ‘We’rekay, but what is
your problem?”ld. at 82:25-83:1. Shortly thereafter, Mc&kin told the Kirklands that they
needed to leave because Moghdtnot want them theréd. at 83:7-8. W. Kirkland replied “Well,
you could kiss my A double 3.1d. at 83:9-12. McGuckin turned dnis lights, exited his vehicle

and told W. Kirkland “I took that as a threald. at 85:4-6. W. Kirklad responded “No, its an

4 W. Kirkland specified that he did not spell the final word contained in his response.



invitation.” I1d. at 85:20McGuckin requested W. Kirkland's igier’s license, which W. Kirkland
provided. McGuckin also called for back-up, cagsseveral other deputies, including Defendants
Wright® and Laké to come to the scenklcGuckin then told the Kirklands they needed to leave.
W. Kirkland responded, “I’'m ndeaving until | get my driver’s liense and get thugh talking to

my son.”ld. at 88:19-20The Kirklands and the deputies remained at the scene for approximately
one hour, during which time the Kirklands spokihvseveral deputies and disclosed that they
each had a gun in their vehiclég. at 90:19-92:11. Approximatelgn hour after the Kirklands
stopped at the scene, McGuckin asked W. Kirkleindross the street to review a statute book.
McGuckin read a portion of the statute baold W. Kirkland responded by calling McGuckin
something, that “could Wwa been very nasty’ld. at 96:20-21. McGuckin then arrested W.
Kirkland.

W. Kirkland claims that McGuckin’s actions constituted unlawful arrest. W. Kirkland also
claims he is entitled to relief from Mosaic ance8ff Lanier pursuant td2 U.S.C. § 1983, because
McGuckin was acting as an agent of Mosaic &€ O. Mosaic and ShéfrLanier now move for
summary judgmerit.

. STANDARD OF REVIEW

Summary judgment is appropridiethe movant shows that éne is no genuine dispute as
to any material fact and the movant is entitequdgment as a matter of law.” Fed. R. Civ. P.
56(a). The Court must draw all inferences frometielence in the light most favorable to the non-

movant and resolve all reasorabloubts in that party’s favdgee Porter v. Rayi61 F.3d 1315,

5 Wright was employed as a deputy sheriff for Har@eenty, Florida at all times material hereto.

6 Lake was employed as a deputy sheriff for Ha@eenty, Florida at all times material hereto.

7 Wright and Lake also filed a motion for summary judgment. (Dkt. 102). Howakedfjrkland has represented that
he does not assert claims against Wright and Lake. (Dkt. 113). Therefore, Wright and Lakeisfonctionmary
judgment is moot.



1320 (11th Cir. 2006) (citation omittedrhe moving party bears ti@tial burden of showing the
Court, by reference to materials on file, that tregeeno genuine issues of material fact that should
be decided at triabee id(citation omitted). When a moving giya has discharged its burden, the
non-moving party must then go beyond the pleadiagd by its own affidats, or by depositions,
answers to interrogatories, aadmissions on file, designate siiecfacts showing there is a
genuine issue for triabee id(citation omitted).

[I. MOSAIC'S MOTION FOR SUMMARY JUDGMENT

Mosaic argues that it is entitled to suamyn judgment because Wirkland cannot show
that Mosaic is vicariously liable for McGuckin’s actions. Specifically, Mosaic argues that W.
Kirkland has not shown that Mosaic has amgconstitutional official policy or custom.
Additionally, Mosaic argues that W. Kirkland shéailed to show thavicGuckin was a Mosaic
official with final policy making authority. Furthermore, Mosaic argues that because W. Kirkland
cannot establish vicarious lidiby, W. Kirkland cannot showstate action pursuant to the
nexus/joint action test.

W. Kirkland points to the Agent Agreement and July 9 Email as evidence that Mosaic
ordered off-duty HSCO deputies to keep thelioudway from the Mosaic properties, including
public roadways. W. Kirkland ab points to depositn testimony that Mosaic hired off-duty
HSCO deputies to patrol theears surrounding Mosaic’s property \asll as Mosaic’s property
itself in support of his argument that HSCO werdered to keep the public away from Mosaic’s
properties. W. Kirkland arguesatthe “pro-arrest” policy mentioned in the July 9 Email resulted

in W. Kirkland’s unlawful arrest. W. Kirkland also asserts that he has established joint action

8 W. Kirkland’s response in opposition to Mosaic’stion for summary judgment contains arguments regarding
claims that were dismissed in the Court’s April 29, 2018e©(Dkt. 71). As W. Kirkland’s claims in Counts Il and
lIl have been dismissed along with S. Kirkland’s claims, arguments regarding such claims are moot.



between Mosaic and HCSO because “Mosaic arapgat, McGuckin, admit[ed] that they did not
want the public in this area that wasbject to the TRO.” (Dkt. 103 at 12-13).

“A defendant cannot be held liable under section 1983 oespondeat superiopr
vicarious liability basis.”"Harvey v. Harvey949 F.2d 1127, 1130 (11th Cir.1992) (citation
omitted). This rule applies to both municipal and private corporationS herefore, supervisors,
employers, and private contractors cannosueed under § 1983 simply on a theoryedpondeat
superior” Jones v. EckloffNo. 2:12-CV-375-FTM-29, 2014 WL 272666, at *6 (M.D. Fla. Jan.
23, 2014) (citations omitted). However, a corpanatmay be held liable for the unconstitutional
acts of employees where there is a policy, custoraction by those who peesent official policy
that causes the injurfedwards v. Acadia Realty Trust, Ing¢41 F. Supp. 2d 1340, 1347-48 (M.D.
Fla. 2001)aff'd sub nom. Edwards. Acadia Realty Trust31 F. App’x 936 (11th Cir. 2002)
(citations omitted).

In order to show an official policy or custdma 8§ 1983 action, a plaintiff must show: “(1)
an express policy; (2) a widespread practice thsd igermanent and well-settled as to constitute
a custom; or (3) the act or dsicn of a municipal official wh final policy-making authority.”
Rodriguez v. City of Clerman681 F. Supp. 2d 1313, 1329 (M.D. Fla. 2009). Such policy or
custom must involve unconstitutional condudt. at 1330.The plaintiff must also demonstrate
that the entity was the “moving force” behindetinjury, demonstrating both culpability and
causation through the entity’s polici€&eeRey 1998 WL 656070, at *4 (citinBoard of County
Com’rs of Bryan County, Okl. v. Brows20 U.S. 397, 117 S. Ct. 1382, 1388, 137 L.Ed.2d 626
(1997)).

In the instant case, W. Kirkland has not pd®d sufficient evidence to establish that

Mosaic had an official policy that involved wnstitutional conduct. Neither the Agent Agreement



nor the July 9 Email relied on by W. Kirkland shtivat Mosaic had a policy related to unlawful
arrest. The Agent Agreement provides the Shefiflardee County and his deputies “free access
to each of [Mosaic’s] properties in order teek out and arrest thoseho may be trespassing
thereon, or otherwise engagedillegal activities. (Dkt. 103-2). The July@ Email expressly
limited Mosaic’s “pro-arrest stance” to “trespasy and other threshold crimes.” (Dkt. 103-8 at
2). As such, the Agent Agreement and the Juligmail only discussreesting those who are
trespassing or participaty in other crimes; they do not prdei factual support to W. Kirkland’s
contention that Mosaic had a policy that poted unlawful arrest. The Supreme Court has
instructed that courts must e&ully scrutinize the link beteen the allegedly improper conduct
and the constitutional violation at issi&ee Board of the CounGommissioners v. Brow20

U.S. 397,404,117 S.Ct. 1382, 137 d.2d 626 (1997) (holding that a plaintiff “must demonstrate

a direct causal link between the municipal actiod the deprivation of federal rights”). Here, W.
Kirkland was arrested on public property for disorderly conduct. W. Kirkland has not provided
evidence showing that his arrests directly caused by Mosacpolicy regarding arresting
trespassers or those committing crimes on Mosaic property as reflected by the Agent Agreement
and the July 9 Email.

Additionally, W. Kirkland hasot provided sufficient evidence to show that McGuckin
was an authorized policy-maker of the municipality or the corporate edégRey v. KMART
Corp, No. 97-3912-CIV-GOLD, 998 WL 656070, at *5 (S.D. Fla. July 21, 1998)he
determination of whether the initilual decision-maker is a final, authorized policy-maker is a
guestion of law for the Court to decidéd’ In the instant case, W. Kirkland has not pointed to any

evidence showing that McGuckin had final, démn-making authority foMosaic. Therefore, W.



Kirkland cannot establish that Masas vicariously liable fothe actions of McGuckin under §
1983.

Finally, W. Kirkland cannot shothat Mosaic is a statetac through the nexus/joint action
test. To prevail in a 8 1983 suit, a plaintiff sashow that the defendant is a state aétmgdon v.
Smith 565 F. App’x 791, 792 (11th Cir. 2014). Bstablish state action under § 1983, “[a]
governmental body and private party must bertwvined in a symbiati relationship [that]
involve[s] the specific conduct evhich the plaintiff complains.Focus on the Family344 F.3d
at 1278 (internal quotation marks omittes@e also Patrick v. Floyd Med. Gt201 F.3d 1313,
1316 (11th Cir. 2000) (“to sustain a § 1983 clainder the nexus/joint action test, the symbiotic
relationship between the public and privatditess must involve the alleged constitutional
violation.”) Private partiesre only rarely deemed to be state actors under § BOR v. Law
545 F. App’x 804, 808 (11th Cir. 2013). The Elevefitincuit has held thatonduct is fairly
attributable to the state only when the statenaalssome affirmative role in the particular conduct
underlying a plaintiff's claimHigdon 565 F. App’x at 793.

Here, because W. Kirkland has failed to establish that McGuckin’s actions were driven by
an unconstitutional policy of Mosaic or that @ackin was a decision-maker for Mosaic, W.
Kirkland cannot show joint action between theestatd Mosaic. Acordingly, Mosaids entitled
to summary judgment as to W.rKiand’s unlawful arrest claim.
V. SHERIFF LANIER'S MOTION FOR SUMMARY JUDGMENT

Sheriff Lanier argues that he entitled to summaryuggment on W. Kirkland’s unlawful
arrest claim because W. Kirkland cannot show 8tagriff Lanier or the HSCO had a policy or

custom that was the moving force behind the atlegmnstitutional violatin. Sheriff Lanier also



argues that W. Kirkland has natesented any evidence that Stieanier “ratified” McGuckin’s
arrest of W. Kirkland or that a failure tain caused the allegednstitutional violation.

W. Kirkland responds that the Agent Agreemand the July 9 Email shows that Sheriff
Sheriff Lanier adopted a plan promulgated by Mas@/. Kirkland argueshat the “pro-arrest”
policy mentioned in the July 9 Email resultedthe violation of W. Kirkland’s constitutional
rights.

It is well established that supervisoofficials are not liable under § 1983 for the
unconstitutional acts of thesubordinates on the basise§pondeat superiar vicarious liability.
Cottone v. Jenn&26 F.3d 1352, 1360 (11th Cir.200&)cated on other ground449 F.3d 1149
(11th Cir. 2006)seealso Monell v. Department of Social Serv436 U.S. 658, 691, 694 n. 58
(1978). Instead, under 8§ 1983, supervisory liabtitgurs only when the supervisor personally
participates in the alleged misconduct or whemehs a causal connectibatween the supervising
official’'s actions and the alleged constitutional deprivatottone,326 F.3d at 1360. A causal
connection can be established by facts which supairiference that the supervisor directed the
subordinates to act unlawfully &new that the subordinates wduct unlawfully and failed to
stop them from doing sd&eating v. City of Miami598 F.3d 753, 762 (11th1ICR2010) (internal
citation and quotation omitted).

For liability purposes, “a suit agnst a public official in hisfficial capacity is considered
a suit against the local government entity he represedee 'Owens v. Fulton Coun8#7 F.2d
947, 951 n. 5 (11th Cir.1989). A local governmént however, liable under § 1983 “when
execution of a government’s policy or customgtiter made by its lawmakers or by those whose
edicts or acts may fairly be said to regent official policy, inflicts the injury.Monell, 436 U.S.

at 694 (holding that liability ofnunicipalities and other govenental entities under § 1983 is



limited to instances obfficial policy or custom)To attribute liability toa public official in his
official capacity under § 1983, Plaifit must demonstrate that the palbfficial had an official
policy or custom that was “the movifigrce of the constitutional violationVineyard v. County
of Murray, Ga.,990 F.2d 1207, 1211 (11th Cir.1993) (quotiglk County v. Dodsorl54 U.S.
312, 326, 102 S. Ct. 445, 70 L.Ed.2d 509 (1981)).

Here, Sheriff Lanier did not participate the arrest of W. Kirland. As a result, W.
Kirkland must establish a causal connection betvareniff Lanier’s official policy or custom and
W. Kirkland’s allegedly unlawfulrrest. W. Kirkland has failed tshow that Sheriff Lanier or
HSCO had any policy or custom that caused tleg@tl constitutional violation. W. Kirkland again
relies on the Agent Agreement and July 9 Emaghow that Sheriff Lanier adopted a policy or
custom that caused a violation of W. Kirklasdtonstitutional rights. However, as discussed
above, the Agent Agreement and July 9 Email damailve or promote u@wful arrest. Instead,
the Agent Agreement and July 9 Email merdigcuss arresting theswho are trespassing,
participating in other crimes, or are engagm illegal activities on Mosaic’s property.
Furthermore, W. Kirkland has not alleged tBaieriff Lanier or HSCnhad a widespread policy
of constitutional violations thatonstituted a custom with the &ar of law. Thus, W. Kirkland has
not established the required causal connectiondmtvactions of Sheritfanier and the alleged
constitutional violation. Accoidgly, Sheriff Lanier is entitlé to summary judgment on W.
Kirkland’s unlawful arrest claim.

V. CONCLUSION

On the basis of the forgoing, itGRDERED AND ADJUDGED that:

1. Defendant Mosaic Fertilizer, LLC'8otion for Final Summary Judgment

(Dkt. 100) iSGRANTED:;
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2. Defendant Sheriff's Motion for Somary Judgment (Dkt. 101) is
GRANTED; and

3. Defendants Lake and Wright's Motionrf8ummary Judgment (Dkt. 102) is
DENIED asMOOT .

DONE AND ORDERED at Tampa, Florida, this #&lay of December, 2015.

SUSAN C. BUCKLEW
United States District Judge

Copies To: Counsel of Record and Parties

11



