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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

LORI BYRNES and MATTHEW
BYRNES,

Plaintiffs,
V. Case No: 8:14v-1726-T-36MAP
JOHN SMALL, MUSCULOSKELETAL
INSTITUTE CHARTERED,
MEDTRONIC, INC. and MEDTRONIC
SOFAMOR DANEK USA,INC.,

Defendants.
/

ORDER

This causeomes befre the Court upon the Plaintiff Lori Byrnes’ Motion to Remand (Doc.
21). Defendants Medtronic, Inc. and Medtronic Sofanizanek USA, Inc. (collectively,
“Medtronic”) responded in opposition to the motion (Doc. 34). The Court, having considered the
motion and being fully advised in the premisesl, now DENY Byrnes’ Motion to Remand.
l. BACKGROUND

Byrnesfiled a state couractionin June 2014lleging thatshe suffereénd ontinues to
suffer bodily injury and economic losses as a consequencespihal surgeryn October 2006,
during whicha bone graft devicelnfuse®,wasimplanted in hein an offlabel manner In her
Complaint,she asserts soauses of actioagainst Medtronic, thallegeddesigner, manufacturer
and marketer of Infuse®ne cause of action against Dr. John Small, the doctoraltagedly
performed the surgerygndone cause of action against the Mueskeletal Institute Chartered
d/b/a Florida Orthopaedic Institu(gMIC”) , the organization at whicBr. Smallwas allegedly

employed Doc. 2at 88110 Byrnes’ husband also assermne cause of action for loss of
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consortium against all defendants. Doc. 2 at I¥&dtronicsubsequently remodehe case to

this Court on the basis of diversjtyrisdiction, alleging that, althoudbr. Smalland MIC are not
diverse fromPlaintiffs, they were fraudulently joinedecause the claims against thara time
barred so their citizenship must lwbsregardedor the purposes of the diversity analysis. Doc. 1

at 59. Byrnesnow brings the instant motion to remand, arguing that Medtronic has not satisfied
its burden of proving fraudulent joinder. Doc. 21.

. DISCUSSION

A. Fraudulent Joinder

“In a removal case alleging fraudulent joinder, the removing party has the burden of
proving that either: (1) there is no possibility the plaintiff can establish @ cdiection against
the resident defendant; or (2) the plaintiff has fraudulently pled jurisdittiacis to bring the
resident defendant into state courCrowe v. Colemagnl13 F.3d 1536, 153@8L1th Cir.1997)
(citation omitted) The removing party must makhis showing by “clear and convincing
evidence.”Henderson v. Washington Nat'l Ins. C454 F.3d 1278, 1281 (11th Cir. 20Q&}ation
omitted) Importantly, i]f there is even a possibility that a state court would find that the
complaint states a cause of action against any one of the resident defendantstahedied must
find that joinder was proper and remand the case to state coQrbive 113 F.3dat 1538
(quotation marks and citation omitted).

“The proceeding appropriate for resolving a claim of fraudulent joindemigasito that
used for ruling on a motion for summary judgment under Fed. R. Civ. P. 5&@g3g v. Wyeth
428 F.3d 1317, 122-23 (11th Cir. 2005) (quotation marks and citation omitted). Accorditiggy
district court evaluagethe factual allegations in the light most favorable to glentiff and

resolvesany uncertainties about state substantive law in favor opltietiff. SeeCrowe 113



F.3dat 1538 (citation omitted). As with the summary judgment standanaeverthe court will
not resolve facts in the plaintiff's favor based solely on the unsupported ategat the
plaintiff’'s complaint if the defendant presents undisputed evidence to the cor8esry.eggd28
F.3d at 1323. Indeed, “there must be some question of fact before the district court can resolve
that fact in the plaintifs favor” Id.

1. Statute otimitations

Byrnesargues that Medtronic has not sufficiently demonstratedDhasmallandMIC

were fraudulently joinedbecauseénher claims against them are riohe-barred by the statute of
limitations Fla. Stat.8 95.11.That sectiorprovidesthat absent fraud, concealment, or intentional
misrepresentation of fact

An action for medical malprace shall be commenced within 2

years from the time the incident giving rise to the action occurred or

within 2 years from the time the incident is discovered, or should

have been discovered with the exercise of due diligence; however,

in no event shall # action be commenced later than 4 years from

the date of the incident or occurrence out of which the cause of
action accrued . . ..

Fla. Stat. § 95.11(4)(b)n assertinghat she has viable claims agaibDst Smalland MIC Byrnes
apparently relies oRaragraph 374 of her Complaint, which states, in a conclusory mdrater,

[T]his action is properly brought within two (2) years of when the
alleged negligent incident occurredwithin two (2) years from the
date the alleged negligent incident coustvé been discovered with
the exercise of due diligenead not later than four (4) years from
the date of FLORIDA ORTHOPAEDIC INSTITUTE's last
treatment/examination of Plaintiff LORI BYRNES in the calendar
year 2012.

Doc. 2  374. The undisputed facts, however, show thatltbgationis misleading at best and
simply untrue at worst. To begin with, the onlynegligent incidentallegedin the Gmplaint

againstDr. Smallare:



a) Defendant, JOHN SMALL, M.D. negligdgtutilized the BMP
product on a patient who was not a proper candidate for such
product;

b) Defendant, JOHN SMALL, M.D. negligdwgtutilized the BMP
product in an off-label manner . . ..

c) Defendant, JOHN SMALL, M.D. negligdgtfailed to use the
surgical components as a system in direct disregard for the
approved labeling for the product. . . .

Doc. 2 § 366.These are the samegligent incidents allegeaainst MIC. SeeDoc. 2 | 376.

Byrnescontendghatthe surgeryduringwhich Infuse® was used on her am allegedly
off-label and negligent way occurred in October 2006. Doc. 2 § Z48s action, which was
brought in June 2014, therefore does not, as Byrnes asserts, falltwilyiears of thelate of the
incident or occurrence out of which the caukaation accrued. This action also clearly was not
brought withinthe maximum fowyearlimit from the date of the incident or occurrenégnally,
although it may be true thé#tis action was not brought more than four years from the date that
Dr. Smalllasttreated anar examined Byrnes, that is irrelevant here, whnereause of action
was brought on the basis thatgk treatmentand/or examinationsonstituted negligent acts for
which Byrnes is entitled to recovér.

Byrnes also appears to suggest that there was fraud and concealment in preefrimg
discovering her injuries, thus entitlitngr to the extendestatute of reposeme period provided
by Florida Statute § 95.11.:

In those actions covered by this paragraph in which it can be shown
that fraud, concealment, or intentional misrepresentation of fact

! Further, any alleged continuing injury or damages stemming from the surgery worddetot

the statute ofepose period. As the Florida state courts have unequivocally held, “in a medical
malpractice case, it is tltkscrete incident of malpractidgat triggers the running of the statute

of repose. . . . when a defendant’s damage-caasitig completed, th existence of continuing
damages to the plaintiff, even progressively worsening damages, does not juesesHige
causes of action accruing because of a continuing téfbbdward v. Olsaril07 So. 3d 540,
543-44 (Fla. 2nd DCA 2013) (quotation markslaitations omitted; emphasis in original).
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prevented the discowerof the injury the period of limitations is
extended forward 2 years from the time that the injury is discovered
or should have been discovered with the exercise of due diligence,
but in no event to exceed 7 years from the date the incident giving
rise to the injury occurred . . . .

Fla. Stat. § 95.11(4)(bByrnesclaimsthat she serveldr. Smallwith a medical malpractice Notice
of Intentwithin the severyear limitations period and timely filed her Complaint within tibiéng
period provided unddflorida Statute 8 766.106(4).

This argument fails for at least tweasons First,the evidence demonstrates that, contrary
to Byrnes’ allegations in her pleadings and brief, the Notice of Intent ts served in
Decembernot October, of 2013. Indeed, the copy of the letter before the Caletity dated
December 23, 2013, and/Bies has admitted thetis was the only Notice of Intent served®n
Small SeeDocs. 19-1, 19-2Because Byrnes héailed toset forth any evidencaside from her
unsupported allegationthatthe date on the lettes somehow incorrect or othersé doesot
reflectthe datehatit was served, the Court finds that there is no distatthe letter was served
in December 2013. Accordinglgecaus®ecember 2013 is more than seven years after October
2006, the claims agairtsDr. Small and MIC aretime-barred even if there were fraud or
concealmentSeeFla. Stat. § 766.106(4) (“The notice of intent to initiate litigation shall be served
within the time limits set forth in s. 95.11.").

Secondeven if Byrnedadin factserveal the Notice of Intenbn Octoberl4, 2013, unless
there wa a stipulation by the parties, the limitations pem@astolled for a maximum of 90 days,
after which she h60 days to file suit.SeeFla. Stat. § 766.106(4)There beingio evidencef
any stipulation extending the tolling peridte limitations periodto file suit thus expireat the

very latesin March 2014. As this action was brought in June 2014, the claims adgainSimall



and MICaretherefore timebarredeven if the Notice ofntentletter had been served in October
2013as alleged by Byrnes.
2. Common Defenses Rule

Byrnes alssuggests that, in the alternative, the Court should remand this action because
the basis for findinghe fraudulent joinder ddr. Smalland MIC applies equally to all defendants,
including those that are diverse. According to Byrnes, the “common defense#fiexdfore
applies here, wheréthere is no improper joinder; there is only a lawsuit lacking in mef#ee
Smallwood v. lllinois Central Railroad G885 F.3d 568, 574 (5th Cir. 2004).

The Court finds Byrnes’ argument unpersuasive. To begin with, the “cordeienses
rule is not binding law in the Eleventh Circwithichhas expressly avoided relying on it, indicating
a reluctance to adopt itSee Henderson v. Washington Nat'l Ins.,@&4 F.3d 1278, 1282 n.4
(11th Cir. 2006) (noting that the “common defesisale “draws on a centurgld Supreme Court
case . . . that was resurrected by the Third anith Elfrcuits in the past decadgdcitations
omitted) But even if such a rule did exist, it would not apply here, where the causes of adtion a
corresponding defenses are different as to the diverse and non-diverse defendeeats.uirike
the medical malpractice causes of action assagainsDr. Smalland MIC, the causes of action

asserted against Medtronic are for fraud and various theories of productyliaBggDoc. 2 at

2There is no merit to Byrnes’ suggestion that Dr. Sisalled a statutory denial of the claim on
March 25, 2013. The very copy of the denial letter that Byrnes attackhepport of her motion

is clearly déed March 252014and references otheorrespondence sent in the year 2014. Doc.
21-3. The Court willthereforetake this opportunity teemind Byrnes’ attornethat, as an

officer of the courthe has a duty to adhere to the standards of professional and ethical conduct.
SeeABA Model Rules of Professional Conduct, Rule 3.3 (“A lawyer shall not knowingly: (1)
make a false statement of fact or law to a tribunal or fail to correct a false stabvémeterial

fact or law previously made to the tribunal by the lawyerThe Court will not toleratany
furthermisrepresentationsuch as this one, whi@vinces, at best, a reckless disregsdrihe

duty of candor to the Court.



88-103. The statute okposedefense that supports this Court’s finding of fraudulent joinder for
Dr. Smdl andMIC therefore would not be dispositive of, or eagaplicableo, the causes of action
againstMedtronic. CompareFla. Stat. 8 95.11(4yvith Fla. Stat. 8§ 95.031(2)(a) & (b¥ee
Smallwood 385 F.3d at 575 (holding that the “common defghade applies only “[w]hen the
only proffered justification for improper joinder . . .agually dispositive of all defendantgher
than to the irstate defendants alone”) (emphasis adddiljrnes is therefore not entitled to a
remand on the grounds of the “common defenses” rule.

B. Costsand Fees

Byrnes seeks costs and fees pursuant to 28 U.S.C. § 1447(c), which permits a court to
“require payment of just costs and any actual expenses, including attorneydesed as a result
of the removal.” Having found thaByrnes’ motion to remand is without merit, the Court will
accordingly decline to award Byrnes any costs and fees.
[11.  CONCLUSION

Dr. Smalland MIC were fraudulently joined because the claims against thetmaxe
barred Further, even if thteommon defenses'ulewere to exist, it would not apply here because
the causes of action antbrrespondingdefensesdiffer as to the diverse and naliverse
defendants Accordingly, lecausall of the properly joined defendants are divdrsen plaintifs,

it is herebyORDERED:



1. Plaintiff's Motion to Remand (Doc. 2ig DENIED.
2. Plaintiff's request for fees and costs, embedded in her Motion to Remand, is also
DENIED.

DONE AND ORDERED in Tampa, Florida on November 18, 2014.

Charlene Edwards Honeywell ]

United States District Judge

Copies to:
Counsel oRecord and Unrepresented Parties, if any
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