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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

LORI BYRNES and MATTHEW
BYRNES,

Plaintiffs,
V. Case No: 8:14v-1726-T-36MAP

JOHN SMALL, M.D.,
MUSCULOSKELETAL INSTITUTE
CHARTERED, d/b/a FLORIDA
ORTHOPAEDIC INSTITUTE,
MEDTRONIC, INC. and MEDTRONIC
SOFAMOR DANEK USA, INC.,

Defendants.
/

ORDER

This causeomes befor¢ghe Court upon Defendants John Small, M(Idr. Small”) and
Musculoskeletal Institute Chartered, d/b/a Florida Orthopaedicutegi{(*"MIC”) (collectively,
“Medical Defendants”)Motion for Summary Judgment (Doc. 4)The Medical Defendants
submitted a memorandum of law in support of their motion (Doc. Fdaintiff Lori Byrnes
(“Byrnes”) responded in opposition to the motion (Doc. 20), dedMedical Defendantiied a
reply in furtrer support of their motion (Do81). The MedicaDefendants also fileanObjections
and Motion to Strike Documents Filed by Plaintiff in Opposition to Defendants’ Motion for
Summary Judgment (Doc. 28T.he MedicalDefendants notthat Plaintiffs object to #gamotion
to strike Doc. 28 at 6,but Plaintiffs have failed to respondin oppositionto the Medical
Defendants’ motion and the time to do so has expired. The Court, having considered the motions
and being fully advised in the premisasll now GRANT the Medical Defendantdotion for

Summary Judgment am@ENY as moothe MedicalDefendants’ Motion to Strike.
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STATEMENT OF FACTS!

Byrnesfiled this actionin June 2014, alleging that she suffered and continues to suffer
bodily injury and economic losses as a consequence of a spinal sinajepgcurredn October
2006, during which a bone graft device, Infuse®, was implanted in her in an off-label mbnner.
the Complaint,Byrnesassertsinter alia, onecause of actiofor medical malpracticagainstDr.
Small, the doctor whperformed the surgeryand one cause of actidar medical malpractice
againstMIC, the organization at whicbBr. Small wasemployed. Doc. 2 &06-110. Byrnes
husband Matthew Byrnesalso assertaigainst all defendantsne cause of action for loss of
consortium. Doc. 2 at 111The MedicalDefendants novioring the instant motigrarguingthat
they are entitled to judgment as a matter of ksauseByrnes’ claimsagainst them are tie
barred by the Florida statute of repose.

. STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissionsfdae, together with the affidavits, show there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(c)Celotex Corp. v. Catrett, 477 U.S. 317, 32£1986). The moving party beaitse
initial burden of stating the basis for its motion and identifying those portions oftoedr
demonstrating the absence of genuine issues of material@ddtex, 477 U.S. at 3234ickson
Corp. v. N. Crossarm Co., 357 F.3d 1256, 12580 (11th Cir. 2004). That burden can be
discharged if the moving party can show the court that there is “an absenageoftewvio support

the nonmoving party’s caseCelotex, 477 U.S. at 325.

! The Court has determined the facts, which are undisputed unless otherwise noted, based on the
admitted allegations in the pleadingsldhe request for admissions and answers thereto.

2



When the moving party has discharged its burden, the nonmoving party must then
designate specific facts showing that there is a genuine issue of materiatfatt324. Issues
of fact are “genuine only if a reasonable jury, considering the evidencepresdd find for the
nonmoving party,and a fact is “materialif it may affect the outcome of the suit under governing
law. Anderson v. Liberty Lobby, Inc., 477 U.S. 24224849 (1986). In determining whether a
genuine issue of material fact exists, the court must consider all the evidetheelight most
favorabk to the nonmoving partyCelotex, 477 U.S. at 323.However, a party cannot defeat
summary judgment by relying upon conclusory allegatides.Hill v. Oil Dri Corp. of Ga., 198
Fed. App’x 852, 858 (11th Cir. 2006).

1. DISCUSSION

A. Motion for Summary Judgment

The Medical Defendants argue that they are entitledriamary judgmerds totheByrnes’
claims against thernecause the claimege timebarred by the Florida statute lohitations. The
statute oflimitations, Fla. Stat. § 95.1Jprovides thatabsent fraud, concealment, or intentional
misrepresentation of fact:

An action for medical malpractice shall be commenced within 2
years from the time the incident giving rise to the action occurred or
within 2 years from the time the incident is disc@ggror should
have been discovered with the exercise of due diligence; however,
in no event shall the action be commenced later than 4 years from

the date of the incident or occurrence out of which the cause of
action accrued . . ..

Fla. Stat. § 95.11(4)). In asserting that she has viable claims against Small andByiGes
apparently relies on Paragh 374 of her Complaitiat:

[T]his action is properly brought within two (2) years of when the
alleged negligent incident occurred or within two (2ass from the

date the alleged negligent incident could have been discovered with
the exercise of due diligence and not later than four (4) years from
the date of FLORIDA ORTHOPAEDIC INSTITUTE’s last
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treatment/examination of Plaintiff LORI BYRNES in thdesadar
year 2012.

Doc. 2 1 374. The undisputed facts, howerarealthat this allegation is misleading at best and
simply untrue at worst. To begin with, the only negligent incidents alleged in thel&om
againstDr. Small are:

a) Defendant, JOHNSMALL, M.D. negligently utilized the BMP

product on a patient who was not a proper candidate for such
product;

b) Defendant, JOHN SMALL, M.D. negligently utilized the BMP
product in an off-label manner . . ..

c) Defendant, JOHN SMALL, M.D. negligently failed tse the
surgical components as a system in direct disregard for the
approved labeling for the product. . . .

Doc. 2 § 366. These are the same negligent incidents alleged againsgdd@c. 2 | 376.

It is undisputed that the surgery during which Infuse® was us&yresin an allegedly
off-label and negligent way occurred in October 2006. Doc. 2 § 248. This action, which was
brought in June 2014, therefore does noBwses asserts, fall within two years of the date of the
incident or occurrere out of which the cause of action accrued. This action also clearly was not
brought withinthe four yearrepose period that began runnifngm the date of the incident or
occurrence.And even if this action was brought withfiour years from the dat&at Dr. Small
last treated and/or examin&yrnes, that is irrelevant here, whehereareno allegationghat
those treatments and/or examinations constituted negligent acts for Bymiods is entitled to
recover.? The bare allegatiorthat the claimsvere timely broughtare insufficient to defeat

summary judgment.

2 Further, any alleged continuing injury or damages stemming from the surgery worgdetot
the limitatiors period. As the Florida state courts have unequivocally held, “in a medical
malpractice case, i$ thediscrete incident of mal practice that triggers the running of the statute
of repose. . . . when a defendant’s damage-cauasirig completed, the existence of continuing
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Byrnes also appears to suggest that fraud and conceadregantecher from discovering
her injuries, thus entitling her to the extendeden yeareposeperiod provided by Fla. Stat. §
95.11(4)(b). Byrnes claims that she serizedSmall with a medical malpractice Notice of Intent
within the severyear reposeperiod and timely filed her Complaint within the tolling period
providedby Fla. Stat§ 766.106(4).

This argument fails for at least two reasons. Firstutidisputedevidence revealthat,
contrary toByrnes’ allegations in her pleadings and brief, the Notice of Intent \eeiserved in
December, not October, of 2013. Indeed, the copy of thedtefore the Court is clearly dated
December 23, 2013, ailyrnes has admitted that this was the only Notice of Intent served on
Small. SeeDocs. 19-1, 1. BecausByrnes has failed to set forth any evidence, aside from her
unsupportedillegations, thiathe date on the letter is somehow incorrect or otherwise does not
reflect the date that it was served, the Court finds that there is no dispute tatiethgas served
in December 2013. Accordingly, because December 2013 is more than seven ye@d ey
2006, the claims againBrr. Small and MIC are timéarredby the statute of reposwen if there
were fraud or concealmengee Fla. Stat. 8§ 766.106(4) (“The notice of intent to initiate litigation
shall be served within the time limits settfom s. 95.11.").

Second, even Byrnes had in fact served the Notice of Intent on October 14, 20%Be
claims unless there was a stipulation by the parties, the limitations peasdtolled for a
maximum of 90 days, after which she had 60 dayseahit. See Fla. Stat. § 766.106(4). There
being no evidence of any stipulation extending the tolling period, the repose theisoekpired

at the very latest in March 2014. As this action was brought in June 2014, the adasmned

damages to the plaintiff, even progressively worsening damages, does ant puesessive
causes of action accruing because of a continuing téfbddward v. Olson, 107 So. 3d 540,
543-44 (Fla2nd DCA2013) (quotation marks and citations omitted; emphasis in original).
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againstDr. Smdl and MIC are therefore timbarred even if the Notice of Intent letter had been
served in October 2013 as allegedByynes?

Byrnesfinally argues thasummary judgment is inappropriate at this tioeezause there
has been a complete laok opportunity for discovery. Doc. 20 at64 According toByrnes
discovery would help her learn “of when [she] became aware of the underlying mfjwhen
the actionable negligence giving rise to the cause of action occurred, of when dnggiment
ended, and of what fraud contributed to concealing the action.” Doc. 20T&e9Court agrees
that summary judgment should be denied or deferred where the nonmoving party has not had the
opportunity to discover information that is essdrbats goposition. In fact, Rule 56(d), Fed. R.
Civ. P., provides such a procedure when the “nonmovant shows by affidavit or declaration that
for specified reasons, it cannot present facts essential to justify its oppdsiliowever,no such
showing has been made here.

As Byrnesacknowledgessummary judgment may issue upon a record tHadequaté.
See Shook v. Trust Co. of Georgia Bank of Savannah, N.A., 859 F.2d 865, 870 (11th Cir. 1988).
Herg the recordasestablished btheallegationsn theComplaint, Plaitiffs’ admissions, anthe
undisputed documentary evideniseadequate for determining thhe claimsasserte@gainst Dr.
Small and MIC are timéarred as a matter of laundeed, no amount of discovery could change
the undisputedacts thatByrnes’ Causes of Action against Dr. Small and MIC are premised only
upon the October 2006urgeryand not any subsequent treatments and/or examinatin@ighis
action wasnot broughtwithin seven yearsf the surgerythatByrnesdid not serve the Nme of

Intentwithin seven years of the surgeandthat, even iByrneshad timely served the Notice of

3 The Court makes no finding as to whether Byrnes heguadely allegethe existence ainy
fraudulent acts by Dr. Small or MIC that prevented her from timely discovkeenajuries,
becaus@ven assumingrguendo that she has, her claims are still barred by the statue of repose.

6



Intent, she did not bring her action within the maximum tolling period provided by Fta8Sta
766.106(4). In shorsummary judgment is appropriatethis stagéecause additional discovery
would notproduce a genuine issue of material faatcord Patter son v. United States Postal Serv.,

901 F.2d 927, 929 (11th Cir. 1990) (affirming the district court’'s grant of a stay of discovery
pending resolubn of a motionto dismiss ofor summary judgment because “further discovery
was not likely to produce a genuine issue of material fact.”).

Theundisputed factsevealthat no genuine issues of material fact existthiedMedical
Defendants are entitleid judgment as a matter of law as to thedical malpractice Causes of
Action assertecgainst them. Accordinglyhe Court willgrant the Medical Defendants’ Motion
for Summary Judgment ardismiss theSeventh and Eightauses of Actionn their entirety
Further,because a loss of consortium claim is derivasee Testa v. Southern Escrow and Title
LLC, 36 So. 3d 713, 715 (Fla. 1st DCA 201tg Ninth Cause of Actiomust also be dismissed
to the extent that it iassertedhgainst Dr. Small and MIC.

B. Motion to Strike

The Medical Defendants seek to strike several documents submitByari®ssin support
of her opposition to their motion for summary judgment. Doc.Q&cifically, thee documents
are (1) a letter dated March 25, 2014 from the Medical Defendants to Byrnes in response to her
Notice of Intent (Doc. 24); (2) Dr. Small's Curriculum Vitae (Doc. 2R); and(3) a letter dated
April 29, 2010 from Senator Chuck Grassley to Medtronic seeking informratiamnding clinical
trials performedior Medtronic by certain physicians, including Dr. Small (Doc. 23. The
Medical Defendants argue that these documents should be stricken because Byrnegdhas faile
properly authenticate them and they are otherwise inadmissible or irreléeMaatCourt did not

consider these documents in reaching its decision on the Medical Defendantsh Ntoti



Summary Judgment.Even if these documents had been considered in ruling on the motion,
however, the result wouldave benthe same Accordingly, the Court wildenyas mootthe
Medical Defendants’ Motion to Strike.
V. CONCLUSION
There is no genuine isswé material fact that the Causes of Action asserted against the
Medical Defendants are timearred The record is adequassd additional discovery would not
be helpful for making this determiation. Accordingly, it is herebyORDERED AND
ADJUDGED:
1. The MedicalDefendantsMotion for Summary Judgment (Doc. 4 GRANTED.
The Seventh and Eighth Causes of Actoa herebyl SMISSED, andthe Ninth
Cause of Actions DISMISSED to the extent that it is asserted against Dr. Small
and MIC.
2. The MedicalDefendants’ Motion to Strike (Doc. 28)[X¥ENIED as moot.
3. A Final Judgment in favor of John Small, M.D., and Musculoskeletal Institute
Chartered will be entered at the conclusion of this litigation.

DONE AND ORDERED in Tampa, Florida on November 20, 2014.

Charlene Edwards Honeywell ]

United States District Judge

Copies to:
Counsel of Record and Unrepreserfaadties, if any
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