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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
ERIK BURCH,
Plaintiff,
V. Case N08:14-cv-1802T-AEP

ANDREW M. SAUL,
Commissioner of Social Securjty

Defendant.
/

ORDER

This cause comes before the Court uptaintiff's Motion for Judgment as a Matter of
Law (Doc. 26) and the Commissioner’s Response in Opposition thereto (Doc. 30). A hearing
on the matter was held on October 1, 2020. Upon consideration, Plaintiff's MOtandb) is
due to be granted.

l. Background

On July 25, 2014, Plaintiff filed hisriginal complaint against th€ommissioner
seekingjudicial review of the Social Security Administration’s (“SSA”) deafi&upplemental
Security Income (“SSI”) benefits. (Doc. he Commissioner filed a Motion to Dismiss (Doc.
11) alleging thathe Cout lacked subject matter jurisdiction ov@rintiff’s claim as Plaintiff
did not timely fle his request for hearingith the SSAand therefore had not exhausted his
administrative remedies. Subsequently, Plaintiff filed an Amended Camgl@oc. 12)
alleging a colorable constitutional claim that Plaintiff was unable to understea b appeal
process due to his mentadpairmens.Further, Plaintiff filed his Response in Opposition (Doc.
16) to the Commissioner’s Motion to Dismiss (Doc. 11) again asserting thaloeable

constitutional claim exisdgiventhat Plaintiff suffeedfrom a documented mental illness and
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was unabled represent himself in the SSA proceedin@n July7, 2015, the undersigned
directed the partiet® file supplemental briefings on the issu&sgDocs. 19, 21 & 22). On
October 26, 2015, the undersigned issuBRdport and Recommendation denying thedtfon
to Dismiss (Doc. 11) and recommexatihat
Plaintiff's case be remanded to the Secretary with instructionshthe@edcretary is
directed to make a determination, after considering such evidence as ibe ast
submit, whether Mr. Burch's mentdlhess prevented him from understanding and
pursuing his administrative remedies during the material time period
(Doc. 24). Subsequently, the Courtadopted the undersigned's RepBeemdmendatioand
closed the case (Doc. 2%)n Augustl4, 2020, Plaintiff filed his Motion for Judgment as a
Matter of Law (Doc. 26) seeking the Court to reopen the case for the purpese&ohg
judgment and allowing for Plaintiff to file motion for attorney’s fee’s pursuant to thgual
Access to Justice Act (“EAJA”), 28 U.S.C. 8§ 24PRintiff, relying onMelkonyan v. Sullivan,
501 U.S. 89 (1991rontendghe case should be reopened #rat judgment be entered in this
matter because the initial remand was unsktencesix of 42 U.S.C. § 405(g)The
Commissionerhowever, filed his Response in Opposition (Doc, 88%erting that the case
cannot be reopened because the case was remandedanteecdéour of42 U.S.C. 8§ 405(g)
in which the remand order servas a “judgmentand therefore the case cannot be reopened
A hearing on the matter was held on Octob&201! For the following reasons, Plaintiff's
Motion (Doc. 26) is due to be granted.
1. Discussion
Notably, the Supreme Courtvielkonyanv. Sullivan, 501 U.S. 89 (199 Distinguished

between a sentence four and a sentence six remandd2ndes.C. § 405(g)rhe Courtstated

that “the fourth sentence of § 405(g) authorizes a court to eatgrdgment affirming,

1After the hearing, the parties filed\mtice(Doc. 35) consenting to the undersigned’s
jurisdiction, of which the CougpprovedDoc.36).
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modifying, or reversing the decisioh theSecretary, with or without remanding the cause for
arehearimg.” Id. at 98. Whereaghe sixth sentence of § 405(Q)
[D]escribes an entirely different kind of remandvhich the district court doasot
affirm, modify, or reverse the Secretary's decisibthpes not rule in any way as to the
correctness of thedministrative determination. Rather, the court remaedause new
evidence has come to light that was not availabihne claimant at the time of the
administrative proceedirgnd that evidence gt have changed the outcome of the
prior proceeding.
Id. In this instancePlaintiff contendghat the Court’'s remand was a sentence six remand
because the casas returned to the Secretary for further action andthe ALJ received additions
evidencdo considerThe Commissioner, howev@ontends that this Court remanded the case
under sentence fouramely becaugbe administration reconsidered Plaintiff's claims under a
sentence four reman@he Commissioner also alleges that the fadttieav evidence was
considered is not determinatiBecausd is inherent in remand ordeifsatadditional evidence
may be considered’hus, the Commissioner contends that the Court entered judgment an
therefore the case cannot be reopebgadn reviewhoweverthe Court agrees with Plaintiff,
and finds thathis Court did not enter pudgmentand thathe Court'sremandaligns witha
sentence six remand und& U.S.C. § 405(g)

The issuef whether the Court’s remansiconsidered a sentence four or sentence six
remand isa uniqueone. Namelythis Court’s jurisdiction was not premised upon a “final’
decision, butrather a finding that Plaintiff raised a colorable constitutional tlaider Section
405(g) “[a]nyindividual, after anyinal decision of the Secretargpnade after a hearingto which
he was a party,. . may obtain a review of suatecision by a civil action. . ” Id. Thus, on
its face Section 405(g) bars judicial review afdenial of a clainef disability benefits unless
there is a final decisionSee Mathewsv. Eldridge, 424 U.S. 319, 328.976) Ordinarily, the

power to determine when finality has occurred rests with the Secretaiy, tases where a

Plaintiff has raised a colorable cdihgtional claim a court may deem the exhaustion

=
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requirement waivable and retain jurisdictioreothe claim.d.; seealso Califano v. Sanders
430U.S. 99, 1041977 stating thattwhen constitutional questions are in issue aalability
of judicial review is presumed, and we will nodad a statutory scheme to take the

“extraordinary” step oforeclosing jurisdiction unless Congress' intent to do swasifested

(133 1

by “ ‘clear and convincing’ ” evidenge

Notably, inMathews, the Court conclded that a constitutional challengéhich was
“entirely collateral” to theplaintiff’s claim of entitlement to benefitsvas a final decisiofor
purposes of retainingjurisdiction. 424 U.S. at &3 (emphasis added). Here, aglathews,
the Courimaintained jurisdiction ove?laintiff’s collateral constitutional challenge regarding
whether Plaintiff was denied due process based upon his alleged mentamerdsi
Significantly, this Cout did not make any substantive ruliag Plaintiff's claim to entitlement
to disability benefits. Rathehe& Court merely mandedhe case to th8ecretaryo address
whether Plaintiff’s alleged mental impairments deprived him of due psoblasnely,the
remand was to determinéhetherPlaintiff's mental illness prevented him from understanding
and pursuing his administrative remedies during the material time pesgedddc. 24).

The Eleventh Circuit ifelchediak v. Heckler, 750 F.2d 892 (11th Cir. 1985¢ached
an almostidentical finding, and concluded thatElchediak raised a colorable constitutional
claim, and remanded to the district court with instructions that it “direct the Ssaetaake
a determinationafter considering such evidence as the parties may submit, whether Mr.
Elchediak's mental illness prevented him from understanding and pursuing his adtvaistr
remedies following the denial of his firstapplication for benefits.4t894. (emphasis addgd
Similar toElchediak, this Court remanded the case back to the Secretary “with instructions tha

the Secretary is directed to make a determinadifber,consideringsuch evidenceastheparties

may submit, whether Mr. Burch's mental illness preventeoh Hrom understanding and
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pursuing his administrative remedies during the material time periodt.(24, at
20)(emphasis addedjhus this Courtfollowed the instruction of the Eleventh Circuit and
remanded the case battk the Secretaryith instruction to consider additional evidence
regardingPlaintiff’s collateral constitutional clairAs suchthe Court finds that such a remand
aligns with a sentence six remanecausé& wasnot asubstantive ruling or determination
Plaintiff’s claim of entittlement to disability benefits asto be considered jadgment under
Section405(g) See Melkonyan, 501 U.S. at 98Therefore the case shall be reopened and
judgment enterenh favor of Plaintiff Accordingly, itis hereby
ORDERED:
1. Plaintiff’s Motion for Judgment as a Matter of Law (Doc. 266RANTED.
2. The Clerk is directed to enter judgment in favor of Plaintiff.

DONE AND ORDEREDN Tampa, Floida, on thi27thday ofOctoker, 2020.
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ANTHONY E. PORCELLI
United Sfates Magistrate Judge

cc: Counsel of Record




