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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
TERESA L PICI,
Plaintiff,
V. Case No: 8:14v-1835-T-36 TGW

21ST CENTURY CENTENNIAL
INSURANCE COMPANY,

Defendant.
/

ORDER

This mattercomes before the Court upon the Defendant's Motion to Dismiss (Dandb),
the Plaintiff's Response thereto (Doc. 11). In the motion, Defendant stateotims @ and 11|
are premature until the underlying action for insurer liability is resolnedould be dismissed.
The Court having considered the motion and being fully advised in the premigiésdeny
Defendant's Motion to Dismiss.

l. Background

As alleged in the Complaint,noor about October 6, 2012, an unidentified driver was
operating a Far SUV motor vehicletraveling northbound on-15 (SR93A), at or near the
intersection of Fowler Avenue, in Hillsborough County, Florida. Doc. 2 at 1 Bh®same day,
Plaintiff, TERESA L. PICI (“Pici”), was a restrained passenger in a 2012 Howder véicle.

Id. at § 6. The Ford SUV collided with the Honda that Pici was ridiniglirat § 7. As a result of
the collision, allegedly caused by the negligent operation of the Ford SUM wedticle, Pici
suffered serious and permanent injurldsat 1 8.The unidentified driver failed to carry adequate

bodily injury insurance to compensate Pici for her injuliésat  10.

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/8:2014cv01835/300420/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2014cv01835/300420/25/
http://dockets.justia.com/

At all times material hereto, there was in full force and effect a policy of automobile
liability insurance, Policy Number 0001334617, containing uninsured/underinsupéatist
coverage, issued and delivered by Defendant, 21ST CENTURY CENTENNIAL INSITEAN
COMPANY (“21st Century”) in Pasco Count¥lorida to coverPici’s injuries and damages
caused by thenotor vehicle collisionld. at  11.Notice of the subject accident wpsomptly
furnished by the Plaintiff to th®efendant, and the Plaintiff has complied with all conditions
precedent prior to the institutioof this action or the same have otherwise already occudeat
1 13. Pici alleges that 21st Century breached its duty of good faith by failingki good faith
attempts to settle her clairal. at I 19.

Plaintiff filed a threecount complaint in state court alleging a cause of action for an
uninsured/underinsudemotorist claim (Count l)a cause of action for bad faith claims handling
based upon Fla. Stat. § 624.155 (Count Il), and a claim for declaratory judgment (CoGatelll)
Doc. 2. Defendant removed that Complaint to this Court on July 30, 2014, asskerérgity
jurisdiction pursuant to 28 U.S.C. § 13%&eDoc. 1. In its motion to dismiss, Defendant argues
that Counts Il and Il are premature until the underlying action for liabditgsolved. Plaintiff
concedes that Count Il is premature, but esgisi that it be “abated” rather than dismissed. As to
Count lll, Plaintiff argues that this count is not premature because it sed&sat@y relief.

[. Standard of Review

To survive a motion to dismiss, a pleading must include a “short and plain statement of the
claim showing that the pleader is entitled to religfshcroft v. Igbal556 U.S. 662677-78 (2009)
(quoting Fed. R. Civ. P. 8(a)(2)). Labels, conclusions anddlaic recitations of the elements of
a cause of action are not sufficiemd. (citing Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555
(2007)). Furthermore, enme naked assertiomse not sufficient.ld. A complaint must contain

sufficient factual matter, which, if accepted as true, would “state a claiei¢bthat is plausible

2



on its face.” Id. (quotingTwombly 550 U.S. at 570). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the rabboinference that the
defendant is liable for the misconduct allegettl” (citation omitted). The court, however, is not
bound to accept as true a legal conclusaireledas a “factual allegation” in the complainid.
Therefore, “only a complairihat states a plausible claim for relief survives a motion to dismiss.”
Id. (citation omitted).

[1. Discussion

A. Count I1
As previously stated, Plaintiff concedes that Count Il, for bad faith claims hardigegl
upon Fla. Stat. § 624.151, premature. Platiif argues, however, that Count Il be abated rather
than dismissed.
Under similar circumstances, courts have found abatement the preferred remedy
to dismissalSee, e.g., Bray & Gillespie Mgmt. LLC v. Lexington Ins. 821,
F. Supp. 2d 1355, 1367 (M.D. Fla. 200@)Rourke v. Provident Life & Accident
Ins. Co.,48 F. Supp. 2d 1383, 1385 (S.D. Fla. 1999). "Rooted in notions of
judicial economy, the doctrine of abatement offers courts an opportunity to
maintain a narrow fous on matters currently at issue, while preserving
premature issues for future review if and when such issues rip&ourke 48
F. Supp. 2d at 1385.
Palma Vista Condo. Ass'n v. Nationwide Mut. Fire Ins. Case No. 8:02v-155-T-27EAJ2009
WL 2956923, I(M.D. Fla. June 10, 2009). Thus, Count Il will be abated pending adjudication of
Count |
B. Count 11
With regard to Count Illwhich seeks a declaratory judgment, Defendant argues that it

does not present a case or controversy and, therefore, is not within this Cowdistjon under

Article Il of the U.S. constitution.



Plaintiff argueghat Count Ill should not be dismissed or abated becaissege and will
hasten resolution of Count Plaintiff relies solely on an order issued by Didtdadge Mary S.
Scriven inLeuty v. State Farm Mutual Automobile Ins. G8gse Number 8:18v-3038-T-
35MAP. Judge Scriven’s reasoning, while not binding on this court, is persuasive. “A resolution
of Plaintiff's declaratory judgment claim will allow theoGrt to enter a judgment, if any, that can
declare Plaintif6 damages, including any amount in excess of the policy limits. This
determination is an element of Plaintiff's bad faith claihd.”at Doc. 16, p. 40. Thus, Judge
Scriven did not dismiss thaeclaratory judgment claim.

Here, 21st Century claims that Count Il is not based on a live controversysbetasks
the court to determine damages in a speculdtac faith case which may nevenarise. This
misinterprets the relief requested in @obll. Rather than seeking a determination of how much
Plaintiff would be entitled to in a bad faith action, Count Ill asks for a declaratidmedbtal
amount of damages suffered by Plaintiff as a result of the accident. Ceti@gnount of these
damages is in dispute, and represents an active controversy, between the pbartesldratory
judgment would be helpful if a bad faith action follows, but not determinative of the bad faith
action. Thus, this Court will not dismiss Count Ill.

ORDERED:

1. Deferdant's Motion to Dismiss (Doc) & DENIED.

2. Countll of Plaintiff's Complaint (Doc. pshall beABATED pending adjudication
of Count | during which time the Court will not permit any discovery, pleadings, motiongier ot
matters directed t€ountll. After adjudication of Count I, the parties may move the Couittto

the abatement as to Couht



DONE AND ORDERED in Tampa, Florida on January 8, 2015.

Charlene Edwards Honeywell ]

United States District Judge

Copies to:
Counsel of Record and Unrepresented Parties, if any
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