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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JOHN DISA,
Plaintiff,
V. Case No: 8:14-cv-1915-T-JSS

ASHLEY FURNITURE INDUSTRIES,
INC.,

Defendant.
/

ORDER ON PLAINTIFF'S MOTION FOR NEW TRIAL

THIS MATTER is before the Court on Plaiffs Motion for New Trial. (Dkt. 140.)
Plaintiff moves for a new trialinder Federal Rule of Civil Pcedure 59 based on the Court’s
rulings on motions in limine, evidentiary rulingiuring trial, and irregularities in the trial
proceedings. Upon consideration, PldfistiMotion for New Trial is denied.

BACKGROUND

In January 2009, Defendant, Ashley Furnitum@ustries, Inc., hire®laintiff, John Disa,
to serve as president of Defendant’s retail &atore division. In December 2009, the parties
executed an employment agremnt) effective January 1, 200@hich provided that Mr. Disa
would receive an annual base salary and an annual non-discretionary incentive bonus. The
employment agreement also included a severanavision, which provided that Mr. Disa would
receive severance pay in the amount of one yeansa salary if he was teinated. A year later,
in August 2010, the parSeagreed to an amended compepsatilan, which raised Mr. Disa’s
annual base salary and modified his bonus comgienda specify the percentage of sales growth
and profits calculated in his annual bonus. &ams$to the amended coensation plan, Mr. Disa

received annual bonuses for 2011 and 2012. Haw®ire Disa was terminated on November 4,
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2013. Upon his termination, he was paid a seweragual to his then-ment annual salary, but
he was not paid a bonus for 2013.

Consequently, on August 8, 2014, Mr. Disadike complaint against Defendant, alleging
that Defendant failed to pay him bonus compensgati 2013 as owed und#reir written or oral
employment agreement. (Dkt. I)p the alternative, Mr. Disa alstaimed that he was entitled to
a prorated bonus under equitablenpiples of promissory estoppel and unjust enrichment. (DKkt.
1.) On July 15, 2015, Defendant moved for summaalgiment as to all clais in the complaint,
arguing that Plaintiff was not entitled to aopated bonus because as required to remain
employed for a full year toeceive a bonus. (Dkt. 22.) f@adant's Motion for Summary
Judgment was denied, with the exception of cmnt for equitable accounting, on the basis that
a genuine dispute of material fact existed reigaravhether Mr. Disa wasntitled to a prorated
bonus for 2013. (Dkt. 43.)

Following a five-day jury triin March 2016, thgury returned a verdict in favor of
Defendant and against Mr. DisgDkt. 136.) Specifically, thgury found that Mr. Disa and
Defendant’s written and oral agreement did extitle Mr. Disa to boms compensation in 2013
for less than a full calendar year of employmefidkt. 136.) Additionall, the jury did not find
in Mr. Disa’s favor on his clans for promissory estoppel amdjust enrichment. (Dkt. 136.)
Judgment was entered accordingly on March 22, 2016. (Dkt. 138.)

APPLICABLE STANDARDS

After a jury trial, a district court may grant a new trial “for any reason for which a new trial
has heretofore been granted in an action at lgfederal court.” Fed. R. Civ. P. 59(a)(1)(A). For
example, a party may seek a new trial on grodhdsthe verdict was against the weight of the

evidence, the damages were excessive, thewdal unfair to the moving party, or there were



substantial errors in the admission or repattf evidence or instations to the jury Montgomery
Ward & Co. v. Duncan311 U.S. 243, 251 (1940). Howevere tbourt must not substitute its
judgment for that of the jury,na, therefore, “new ials should not be gnted on evidentiary
grounds unless, at a minimum, trerdict is against #ngreat—not merely the greater—weight of
the evidence.Lipphardt v. Durango Steakhouse of Brandon,,|867 F.3d 1183, 1186 (11th Cir.
2001) (internal quotation omitted). ResolutionaoMmotion for a new trial is committed to the
discretion of the trial courtMontgomery v. Nogal68 F.3d 1282, 1295 (11th Cir. 1999).
ANALYSIS

A. Rulings on Motions in Limine

Plaintiff argues that a new trial is warranted because thet@ade erroneous rulings on
the parties’ motions in limine, which impemssibly limited the scope of admissible evidence
presented to the jury. Specifilya Plaintiff challenges the exclusion of evidence relating to Mr.
Disa’s and Defendant’s performance before 20P&intiff also challenges the introduction of
evidence relating to Mr. DisaEmployment agreements with otlemployers, the removal of the
change-of-control clause from Mr. Disa@mployment agreement with Defendant, and the
severance payment awarded to Mr. Disa upon msnation. Upon consideration, the Court finds
no error in these rulings.

1. Performance Prior to 2013

Under the Federal Rules of Eviden evidence that is not relextas not adnssible. Fed.
R. Evid. 402. Evidence is deemed relevanit iias any tendency to makefact that is of
consequence in determining the action more ordessable than it would beithout the evidence.
Fed. R. Evid. 401. The determination of whether enge is relevant liesithin the discretion of

the trial court.Dallis v. Aetna Life Ins. Cp768 F.2d 1303, 1305 (11th Cir. 1985).



Here, the Court properly excluded esmite regarding Mr. Disa’'s employment
performance for years preceding 2013. The clamssue in this litigation were premised on
whether Mr. Disa’s employment agreement pded for bonus compensation on a prorated basis
and whether, in the absence of a contract,[isa should have received bonus compensation for
the benefits he conferred on Defendant fioe ten-month period of employment in 2013.
Therefore, Mr. Disa’s performance in years ottiian 2013 was not relevant to his claim that he
was owed a bonus in 2013.

Although Plaintiff argues that this evidence was relevant to show Mr. Disa’s contribution
as an employee and “the metrics involved m ¢hlculation of his bonusit was undisputed that
bonuses were calculated based onrfona figures for the fiscal year for which the bonus was to
be paid—not prior years. Indeed, Plaintiff's complaint provithed Defendant paid Mr. Disa all
compensation due to him from 2010 to 2012, and it alged that Defendant failed to pay him
compensation for work he performed in 2013 throtighdate of his termination. (Dkt. 1.) As
such, the Court properly excluded evidence thdtri@mprobative value thir. Disa’s entitlement
to a bonus—or the criteria Defendant would have considered in calculating his bonus—in 2013.

2. Severance Payment, Change-of-Control Clause, and Prior Agreements

Plaintiff challenges the introdtion of evidence regarding tlseverance paid to Mr. Disa
upon his termination, the removal of a changeanitrol clause from Mr. Disa’s employment
agreement, and Mr. Disa’'s employment agreements in prior positions. Specifically, Plaintiff
argues that such evidence improperly prejudicefuttyeagainst him and allowed the jury to make
inferences that Mr. Disa had a similar deal vibidfendant. The change-of-control clause, which
provided that Mr. Disa would recei\a prorated bonus for the fisgalar in which his employment

was terminated, was included ipmposed draft agreement created by Mr. Disa but was ultimately



rejected by Defendant and not incorporatethafinal compensation plan governing Mr. Disa’s
employment in 2013.

In construing a contract, the governing objectivte iascertain and effectuate the intention
of the parties.”L’Engle v. Overstreetc5 So. 381, 384 (19119ee also In re Gardinier, Inc831
F.2d 974, 976 (11th Cir. 1987) (“[T]he intention of fyeeties is the governing principle in contract
construction.”). To determine the intent of the parties, the factfinder should consider the language
in the contract, the object amairpose of the contract, andetleircumstances under which the
contract was enteredClark v. Clark 79 So. 2d 426, 428 (Fla. 1955ge also City of Homestead
v. Beard 600 So. 2d 450, 453 (Fla. 1992) (stating that ttemtrof the parties should be determined
“by examining the surrounding circumstances agideasonably constmg the agreement as a
whole”). Additionally, when a contract fails to sggdhe rights or duties of the parties in certain
situations, extrinsic evidence is necessary tapng the contract according to the intent of the
parties. Forest Hills Utils., Inc. v. Pasco Cty636 So. 2d 1117, 1119 (Fla. 2d DCA 1988).

In this case, the jury watasked with interpreting theerm “annually” in Mr. Disa’s
employment agreement to determine whether the agreement contemplated the provision of a
prorated bonus. (Dkt. 137 at 14.) As such, thng yas required to evaluate the intent of the
parties by considering the employment agreement as a whole and the circumstances under which
the contract was entere&ee Imperial Golf Club, Inc. v. Monactb2 So. 2d 653, 654 (Fla. 2d
DCA 2000) (stating that when a term in a cocttris not defined, it “must be construed in
conjunction with the language tife entire covenant andetintent of the parties”).

Notably, “[t]he intention of the parties must be determined from an examination of the
whole contract and not from thepsgate phrases or paragraphkalow v. Codompl101 So. 2d

390, 393 (Fla. 1958). In evaluating tb@ntract as a whole, the preians of a contract must be



read harmoniously City of Homestead v. Johnsor60 So. 2d 80, 84 (Fla. 2000Therefore, it
was entirely proper for the jury to consideidance regarding the severance provision in Mr.
Disa’'s employment agreement, as considematb the severance prision was necessary to
determine the agreement of the parties and to interpret the contract as aSeleoferiaga v. Fla.
Pac. Farms, LLC305 F.3d 1228, 1247 (11th Cir. 2002) (“To dous the contract, one part of an
agreement may be resorted to for the explanatitine meaning of the language of another part.”)
(internal quotation omitted).

Additionally, evidence that Mr. Disa receiy a severance payment upon his termination
was relevant to his claim that he was not gwéat he was owed undertemployment agreement
or under equitable principles for work he performed in 2013. Specifically, Plaintiff's unjust
enrichment claim alleged that Mr. Disa was owadabnus for benefits he conferred on Defendant
without just compensation. (Dkt. 1Given this claim, the jury veaentitled to consider whether
the severance payment constituted just compensation and whether, as Defendant claimed, Mr. Disa
was properly compensated for work he performed in 2013.

Similarly, evidence regarding the removal oé tthange-of-control alise in Mr. Disa’s
employment agreement was relevant to determmantknt of the parties in reaching an agreement
and in ascribing meaning to the terms used in the agree®eafTriple E Dev. Co. v. Floridagold
Citrus Corp, 51 So. 2d 435, 438 (Fla. 1951) (“[T]he conditions and circumstances surrounding
the parties to the instrument and the objecblojects to be obtained when the contract was
executed should be considered.”). Evidencéhefcircumstances surrounding the creation of a
contract certainly incluek the negotiations between thetigarregarding what should and should
not be included in the operative contract, paréidylwith regard to whether Mr. Disa would be

entitled to a prorated bonus on a mid-year terminat8ae Brevard Cty. Fair Ass’n, Inc. v. Cocoa



Expo, Inc, 832 So. 2d 147, 152 (Fla. 5th DCA 2002) (“Cowtten look to the conduct of the
parties in their course of dealingsdetermine the meaning of a contract.”).

Finally, the Court finds no error in thatroduction of evidence regarding prior
employment agreements entered into by Mr. Digs stated above, éhgoverning principle in
contract construction is determining the intent of the partiég&ngle, 55 So. at 384. Here,
evidence of Mr. Disa’s understding of the agreement and leistittement to a prorated bonus,
based on similar employment agreements he h#tkipast, was relevant to determine the intent
of the parties in entering into an employmentagent and was thus appriately presented to
the jury. See Bivens Gardens Office Bldg., Inc. v. Barnett Banks of Fla. 14 F.3d 898, 905
(11th Cir. 1998) (stating that the intent of theties is an issue of fact under Florida law).
Additionally, this evidence was relevant to whether Mr. Disa’s reliance on Defendant’s alleged
promise to pay him a proratdabnus in 2013 was reasonable, which is an essential element of
Plaintiff's promissory estoppel claim. (Dkt. 137 at 238e FCCI Ins. Co. v. Cayce’s Excavation,
Inc., 901 So. 2d 248, 251 (Fla. 2d DCA 2005) (statiraf the issue of whether reliance was
reasonable involves the residun of factual issues).

Given the issues before the jury in thisesdle circumstances surrounding the negotiation
and execution of Mr. Disa’s employment agreemeniewelevant to the intent of the parties in
drafting and interpreting ¢hagreement. Therefoithe Court did not err iallowing this evidence
to be introduced at trial.

B. Irregularities in Trial Proceedings

Plaintiff argues that a new trial is warrantextuse the illness of Pdiiff’'s counsel during

trial precluded Plaintiff from condtiag a fair trial and presentingshbest case to the jury. On

the second day of trial, one of Plaintiff's thiaéorneys, Mr. Patrick Dan, fainted during a lunch



recess and was unable to proceed as intendedreisla Plaintiff requested a continuance of the
trial until the following day. The Court grantecafitiff's request. Théollowing day, Plaintiff's
counsel informed the Court that Mr. Burke leap lead counsel for Plaintiff, would resume
conducting the remainder of the trial proceedings.

Although Mr. Dolan’s illness was unexpected, thisraothing to suggéshat it deprived
Plaintiff of a fair trial or thait prejudiced Plaintiff to a degra&at would warrant a new trial.
Notably, the jury never became aware of Mr. Dadalihess, which occurred outside the presence
of the jury and during a lunch recess. Plaintiff was granted a continuance to take any necessary
measures, and both parties confirmed their ability to proceed with trial as scheduled the following
day. Neither party sought a mistrial or a furtbentinuance on this basis. Indeed, there is no
indication that Mr. Lopez was notegluately prepared to conduct the remainder of the trial in Mr.
Dolan’s place. Further, Plaifftwas not without Mr. Dolan’s m@sence or assistance, as he was
present at counsel table for theahion of trial and pdicipated in the charge conference with co-
counsel. In light of this, the Caufinds that Plaintiff fails to dablish the requisite prejudice to
warrant a new trialSee SEC v. Diversified Corp. Consulting G87.8 F.3d 1219, 1228 (11th Cir.
2004) (stating that to obtain a new trile moving party must show prejudice).

C. Evidentiary Rulings

A new trial is warranted on the basis of an ewidary error only when the error has caused
substantial prejudice tihe affected partyPeat, Inc. v. Vanguard Research, 878 F.3d 1154,
1162 (11th Cir. 2004). To establish substantiajyatice, the party re@sting a new trial must
show that the error affected the party’s “substamiggats” or resulted in “substantial injustice.”
Fed. R. Civ. P. 61Peat 378 F.3d at 1162Thus, the central inquiry is the degree to which the

improperly admitted or excluded evidence affected the verBieat 378 F.3d at 1162.



Plaintiff argues that the Court improperly alied the introduction oévidence relating to
events that took place after Mr. Disa’s teration. Specifically, Plaitiff challenges the
introduction of evidence relating to managemgstisions made after Mr. Disa was terminated
and the financial performance Défendant after Mr. Disa’s termation. In response, Defendant
contends that this evidence was relevant to dra¥ir. Disa conferred laenefit on Defendant, as
alleged in Plaintiff's claim for unjust enrichment.

Although Defendant’s management decisionsfarahcial performance occurred after Mr.
Disa was terminated, this evidanrelated back to Mr. Disa’s fpermance in 201and the actions
taken by Mr. Disa in 2013 wittespect to his position in theropany. Specifically, evidence of
the actions taken by Defendant after Mr. Disa teasinated to “correct” certain decisions made
by Plaintiff during his emglyment in 2013 directly tate to Plaintiff’'s unyist enrichment claim,
which alleged that Plaintiff was owed a bonustha benefit he conferdeon Defendant in 2013.
(Dkt. 1.) Plaintiff argues that i evidence left the jury with the impression that Mr. Disa was a
“failed leader” in 2013 and did not confer anynbét on the company during that time. (DKkt.
140.) However, evidence of Mr. Disa’s lead@pstiecisions and contributions to the company
were relevant to determine what, if any, Hdnee conferred on Defendant without receiving
adequate compensatioBee Henry M. Butler, Inc. v. Trizec Props., J&24 So. 2d 710, 712 (Fla.
2d DCA 1988) (“It is axiomatic that there must a benefit conferred foge unjust enrichment
exists.”). Moreover, Plaintiff presented evidetmshow Mr. Disa’s satfactory performance and
positive contributions for the jury to consider and weigh against all the evidence presented. In
light of the above, the Court findisat the introduction ahis evidence was relevant, not unfairly
prejudicial, and properly introduced trial. Accordingly, it is

ORDERED that Plaintiff's Motion fo New Trial (Dkt. 140) iDENIED.



DONE andORDERED in Tampa, Florida on May 10, 2016.
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