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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION,

Plaintiff,
V. Case No: 8:14-cv-2484-T-27JSS

MARVIN ISAAC KAPLAN, KATHRYN
KAPLAN, JAYCN BEACON REALTY,
LLC, 715 HOLDINGS, LLC, KMS II, LLC,
CORPORATE CAR REAL ESTATE, LLC,
2224 SOUTH TRAIL CORP., LLC, FTU,
LLC, LINGER LODGE RESTAURANT,
LLC, LINGER LODGERYV, LLC, MJ
SQUARED, LLC, MIK, LLC,
LIGHTHOUSE POINTE, LLC, BC
PROPERTIES, LLC, 127 PINEAPPLE,
LLC, CHADMAR, LLC and DANE
DERUIZ,

Defendants.
/

ORDER ON DEFENDANTS’ MOTION TO QUASH
SUBPOENA TO PIPER, HAWKINS & COMPANY

THIS MATTER is before the Court on the Motion to Quash Subpoena to Piper, Hawkins
& Company (Dkt. 38) (“Motion”) filed by Defendds Marvin Kaplan, Kéaryn Kaplan, Jaycn
Beacon Realty, LLC, 715 Holdings, LLC, KMS LLC, Corporate Car &al Estate, LLC, 2224
South Trail Corp., LLC, FTU, LLC, Linger LodgRestaurant, LLC, Linger Lodge RV, LLC, MJ
Squared, LLC, MIK, LLC, BC Properties, LLCL27 Pineapple, LLC, and Chadmar, LLC
(collectively, “Defendants”}. Upon consideration, éhMotion is granted for the reasons stated

below.

! Defendants Dane DeRuiz and Lighthouse Pointe, LLC did not participate in the filing of the Motion.
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BACKGROUND

Plaintiff, the Federal Deposit Insurance Cogimmn, alleges that Defendant Marvin Kaplan
(“Mr. Kaplan”) was the owner of a commerciaal estate entity called Devonshire Park, LLC
(“Devonshire”) and had guaranteed Devonshir@perty acquisition and infrastructure
development loan from First Prityr Bank of Bradenton, Florida (“Bék”). (Dkt. 1 §23.) Plaintiff
closed the Bank on August 1, 2008. (Dkt. 1 9 2.) In a previous[Basenshire Park, LLC v.
Federal Deposit Insurance CorpCase No. 8:08-cv-2083-T-AEP, Riaff, acting as receiver for
the failed Bank, obtained a judgment against Kaplan on March 29, 2013 in the amount of
$9,921,249.53. (Dkt. 1 | 1.) See als@udgment in a Civil Cas®evonshire Park, LLC v. Fed.
Deposit Ins. Corp.Case No. 8:08-cv-2083-T-AEP (M.D. Fla. Mar. 29, 2013).

Plaintiff claims that, through discovery related to collection of that judgment, Plaintiff
learned that “Mr. Kaplan engaged in years-long asset protection mdgeifiorts.” (Dkt. 41 at 1.)
Plaintiff alleges that, beginning late 2010, Mr. Kaplan “began asset protection planning effort
in which he placed many of his ownership intesest real estate into new limited liability
companies for the sole purposesbkltering thosessets from his creditors.” (Dkt. 1 § 27.) Mr.
Kaplan also allegedly transfedreownership interests in realta® to himself and his wife,
Defendant Kathryn Kaplan (“Mrs. K¢an”), as tenants by the entiretgd transferred assets to his
advisor, Defendant Dane DeRuiz (“Mr. DeRuizi)so for the purpose of sheltering those assets

from creditors. (Dkt. 1 11 28-29.) Plaintiff aias that the assets held by the limited liability

2 After Devonshire defaulted on the loan agreement, “[fB4C caused the property in question to be sold at a
foreclosure sale. The district court, in a bench trial, determined the value of the property at the time of sale to be
$1,170,000. It then entered a deficiency judgment for the difference between the total amoundawedalue of

the property (with some adjustments for costs and other expenBesphshire Park, LLC v. Fed. Deposit Ins. Corp.

No. 13-12013, slip op. at 2 & n.1 (11th Cir. Mar. 16, 2015).



companies and by Mr. Kaplan and his wife inaecy by entirety haveeen “systematically
undervalued” in an attempt to hide theaue from his creditors. (Dkt. 1  30.)

Subsequently, Plaintiff filed this lawsuit puesi to Florida’s Unifaom Fraudulent Transfer
Act, Fla. Stat. 88 726.104t seq. and Florida’s statute governirfigaudulent asset conversions,
Fla. Stat. § 222.30, against Mr. Kap| Mrs. Kaplan, Mr. DeRuizna a variety of limited liability
companies. Through this actionakitiff seeks to undo the alleggdraudulent transfers between
Mr. Kaplan and the other defendants to thieeixnecessary to satisfy Plaintiff's $9,921,249.52
judgment against Mr. Kaplan.

As part of discovery in thisatter, on May 4, 2015, Plaintgérved a Subpoena to Produce
Documents, Information, or Objects or torf& Inspection of Premises in a Civil Action
(“Subpoena”) on Piper, Hawkins & Company (“Pipe’ Certified Public Accounting firm that
purportedly performs services fbir. Kaplan “and a few of the bér named Defendants.” (Dkt.
38 1 16.) Defendants’ coundstcame aware of the Subpoena on May 21, 2015, when he was
contacted by John Sarris, an accountant whiksvior Piper. (Dkt. 38 § 1.) On June 1, 2015,
Defendants filed the instant Motioeeking to quash the Subpoena.

ANALYSIS

Standing

Although the Subpoena was served on thindypRiper and commanded Piper to produce
certain documents, the Motion was filed by Defenslambt Piper. A payt however, has standing
to move to quash a subpoena directed at a ndg-pgathe party allege a “personal right or
privilege” with respetto the subpoenasAuto-Owners Ins. Co. v. Se. Floating Docks, 1281

F.R.D. 426, 429 (M.D. Fla. 2005) (quotiBgown v. Braddick595 F.2d 961, 967 (Sth Cir. 1979)).



Here, Defendants have assettieat “[tjhe Subpoena requesiocuments which constitute
‘privileged and confidential’ communicationstixeen certified public accountant John Sarris and
Mr. Kaplan.” (Dkt. 38 § 14.) Federal Rule B¥idence 501 provides, “ia civil case, state law
governs privilege regarding a claim or defensenfbich state law suppliesétrule of decision.”
Fed. R. Evid. 501. This case alleges violatioitsvo Florida statugs, Fla. Stat. 8§ 726.1@1seq
and Fla. Stat. § 222.30, and does nhega any violations of feddr&aw. As such, Florida law
relating to applicable prikeges governs th matter. See Matter of Int’l Horizons, Inc689 F.2d
996, 1003 (11th Cir. 1982Fed. Deposit Ins. Corp. \Cherry, Bekaert & Holland129 F.R.D.
188, 190 (M.D. Fla. 1989). Floridagognizes an accountant-client privilege. Fla. Stat. § 90.5055.

Mr. Kaplan, one of the Defendants who dilehis Motion, has an accountant-client
relationship with Piper, and heaims that the Subpoena regsiggroduction of documents that
may be privileged under Fla. Stat. 8§ 90.5055.kt([38 1 14-17.) Mr. Kaplan has alleged a
personal right or privilege with spect to the Subpoenad as such, he hasstling to move to
quash the SubpoedaThe remaining Defendants, howeveaye not demonstrated the existence
of an accountant-client relationshiith Piper. In the Motion, Defendants state that “a few of the
other named Defendants” have &tenship with Piper, but thod@efendants are not identified.
(SeeDkt. 38 1 16.) Accordingly, the remaining Defendants hateestablished that they have
standing to move to quash the Subpoena.

Il. Notice of the Subpoena

Pursuant to Rule 45(a)(4), “[i]f the subp@ecommands the production of documents,

electronically stored information, or tangible thirmgghe inspection of premises before trial, then

before it is served on the person to whom difected, a notice and a copy of the subpoena must

3 The Court’s finding that Mr. Kaplan has standing based upon his assertions of privilege shbaldorstrued as
a determination that the documeate, in fact, privileged.



be served on each party.” Fed. R. Civ. P. 45]d##hphasis added). A court may properly quash
a subpoena when the serving party felprovide notice to another partiirefighter’s Inst. for
Racial Equal. ex rel. Andson v. City of St. Louj220 F.3d 898, 903 (8th Cir. 2006)a. Media,

Inc. v. World Publ’'ns, LLC236 F.R.D. 693, 695 (M.D. Fla. 2006).

In the Motion, Defendants contend that thewesel “was not made aware of the existence
of this subpoena until May 21, 2015 when he s@stacted by John Sarris of Piper, Hawkins &
Company.” (Dkt. 38 § 1.) In its response to khation, Plaintiff states tht it “served a copy of
the Subpoena by e-mail to all parties in thiscecon April 30, 2015—the same day it issued the
subpoena. However, as a result of a typographioad, ¢he service email gicted to counsel for
the Kaplan Defendants went to  ‘jonparrish@napleslasom’ rather  than
jonparrish@napleslaws.” (Dkt. 41 n.1.) ThusPlaintiff corroborateshat Defendants did not
receive a notice and a copy of the Subpoena prisetace of the Subpoena on Piper. Because
Plaintiff failed to provide prior notice of thauBpoena, as required by Rule 45(a)(4), the Subpoena
is void and unenforceable. Accordingly, it is

ORDERED:

1. Defendant’s Motion i$SRANTED.

2. Plaintiff shall immediately notify Pipethat the Subpoena has been quashed and
that it is not required to produce trexjuested documents at this time.

DONE andORDERED in Tampa, Florida on August 10, 2015.

( 7.r_ T "’f \-_ﬂ(‘ Ll i ﬁk
JUEKIE 5. SWEED .
UR%"IED STATES MAGISTRATE JUDGE
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