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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
LINCARE HOLDINGS INC.,
Plaintiff,
V. Case No: 8:14v-2507-T-36AEP

GOLDEN SHORELINE LIMITED
PARTNERSHIP§

Defendant.
/

ORDER

This mattercomes before the Court upon the Plaintiff's Motion for Preliminary Injunction
(Doc. 3), and Defendant’s response thereto (Doc. 19). Oral argument was held on October 31,
2014.In the motion, Plaintiff states thatue to restrictive covenantsis enttled to an injunction
prohibiting Defendant from constructing an apartment complex on Defendartt’s [Bhe Court
having considered the motion and being fully advised in the premigledenyPlaintiff's Motion
for Preliminary Injunction.
I STATEMENT OF FACTS

In 1999, Defendant Golden Shoreline Limited Partnersi@plderi) and its affiliate, H.B.
Showe Builders of Florida, Inc. (“Showe”) owned approximately 32.89 acres west of U.S
Highway 19 in the City of Clearwateldoc. 20at 3. Golden an8howeexecuted and recorded
a Declaration, which reflected th@blden the Developer, owned the parcels known as Phase 1
and Phase 2, and Showe owned the parcel known as Phasat 31 4, 6; Doc. 1-1.

The Developer's Pargalonsisting of Phases 1 and Bdd&hase 3 are collectively defined
as the "Office Park" in the Declaration. Doel ht 81.1(e). The Developer's Parcel and Phase 3

are each individually defined as a "Parcel" in the Declaratthrat 81.1(g). The Declaration
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defines an "Owner" as Hé record holder of fee simple title to a Parcel, its heirs, legal
representatives, successors and assigphsat 81.1(f).

The express "Purpose” of the Declaration is stated as follows: “Thegalidn to develop
and operate the Office Park as an integgaiffice park complex for the mutual benefit of all real
property in the Office Park and, therefore, hereby establish the Restrictcbrag.81.3.

In 85, the Declaration expressly identifibge specific uses that gopermitted or prohibited
on the property:

5. USE RESTRICTIONS

5.1Permitted Uses. Phag 3 may be used solely for tbenstruction

and operation of one or more office buildings, together with related
parking facilities, landscaping and other related facilities and for no
other purpose or use whatsoever, subject howevtre teasements

and other rights therein as more particularly provided herein.
Notwithstanding any provision in this Declaration to the contrary,
the restriction with respect to the use of Phase 3 as provided in th
immediately preceding sentence shall terminate and be of no further
force and effect in the event that Developer should elect to
permanently change the use of any portion of the Developer's Parcel.

5.2 Prohibited Uses: In furtherance and not ihimitation of the
provisions of Section 5.1 above and/or to the extent that such
restriction set forth in Section 5.1 should terminate, no portion of the
Office Park shall ever be used or occupied as a meeting hall; bingo
hall or a place of public assembly; automotive maintenance or repair
facility; for industrial purposes; skating or roller rink; bowling alley;
sales of boats, trailers, automobiles or other vehicles; cocktail
lounge or bar serving alcoholic beverages (though a full service
restaurant locatd on anyoffice building may serve alcoholic
beverage as an ancillary service); funegarlior; massage pallor;
animal clinic; discotheque; dance hall; car wash; gas station; off
track betting establishment; amusement or game room as a primary
use; secdled “flea market”;seconéhand or used goods store; poo
room; secalled “head shops”; night club; training or educational
facility or other operation catering primarily to students or trainees
as opposed to customers (though such use shall be permedtades
ancillary to general office use); gun range; any business or use which
emits offensive odors, fumes, dust or vapors, is a public or private
nuisance, emits loud noise or sounds which are objectionable, or



creates fire, explosive or other hazard; eterusing; or adult book
store or store selling or exhibiting pornograpmmiaterials.

Doc. 11. The Declaration also providester alia, for cross easements of ingress and egress
83.1.

The restrictions and covenants set forth in the Declaratior'ibsgtrictions”, aslefined
in 81.1(j) of the Declaration) run with the land as a burden upon each Parcel andenedheof
the fee simple owners of each Parcel, and, together with the Declarationhdll inwge to the
benefit of the Owners, thelreirs, legal representatives, successors and assigngpandany
person acquiring a Parcel, or any portion thereof, or any interest thereld..at.886.1, 6.2.

On or about February 15, 1999, Lincare, as Buyer, and Showe, as Seller, entered into an
Agreement for Purchase and Sale with respect to Phase 3. On or about December LLiBich989,
acquired fee simple title to Phase 3 (also sometimes hereinafter referredh® 'dsntare
Property") from Showe via Special Warranty Deed (the "Deed") dedoon December 14, 1999,
in Official Records Book 10753, Page 2398 of the Public Records for Pinellas County, Florida,
thus becoming Showe's successor and assign and the Owner of Phase 3 under themeclarati
Lincare subsequently constructed its corpofaadquarters (the "Lincare Facility") on Phase 3
which has been in operation since 2001.

On or about July 1, 2014 The Richman Group of Florida,(liRichman'), the proposed
developer ofan apartmentamplex on the Developer’'s Pargehsked Lincard¢o approveand
execute a proposed amendment to the Declaration that gpedifically add language regarding
the use of the DeveloperRarcelas amulti-family residentialdevelopmentSeeDoc. 1-10. By
letter dated July 10, 2014incare advised Golden ashowe that Lincarbad &'vested interest
in maintaining the commercial character and use of the Offar& and would not consent to

Richman’s proposed amendmeséeeDoc. 1-12.



On August 20, 2014, the City of Clearwater issued a Development @nastting Golden
to proceed with the Proposed RedevelopneenPhase 2 of the propertyeeDoc. 1:13. Lincare
subsequently filed an Appeal Application with the City of Clearwatsking to appeal the
Development Order (the “Appeal Application§eeDoc. 1-14.0n August 29, 2014Lincare sent
a Notice Letteto Golden, Showe and Richmatatingthat the Proposed Redevelopmeotates
the Declaration and thaincareintended to enforce all of its rights and remedies pursud&t.f
of theDeclarationSeeDoc. 1-15.

Golden responded to the Notice Letter confirming its intention to proceed with the
Proposed Redevelopment and denying any violatforine DeclarationSeeDoc. 116. Golden
maintained that Lincare's consent is not required for Golden's proposed usesioonaed that
there are no restrictions on the permitted use of the Developer's RaiGelden also maintained
that the last sentence 85.1 of the Declaration expresses or implies that there are no permitted
use restrictions on the Deloper's Parcel, and that the Owner of the Developer's Parcel has the
unilateral right to change the use of the Developer's Parcel without firgtingtthe consent of
the Phase 3 Owner.

Golden had been leasing seven buildings on the Developer’'s Rardekceiving rental
income. In preparation for the sale to Richman, Golden terminated or declined tcateokthe
commercial leases on the Developer's Parcel. Doc. 20 at { 22. As a result, Phase 2 of the
Developer’s Parcel is 85% vacant in anticipatod closing the sale witRichman.d. at § 23The
two remainingenantsleases on Phase 2 are scheduled to expire in December 2014 and July 2015.
Golden alleges that it will lose $112,254 in rental income if the Purchasemgmedoes not close

by November 17, 2014d. at  24.



Golden is also the mortgagor of a real esit@ae provided by Nationwide Life Insurance
Company and secured by the Developer’s Pdiateht  25. Last year, Nationwide Life Insurance
Company reduced the interest rate and agreed to accept a loan payoff amount tné&asubs
discount (millions of dollars) if that reduced amount is paid on or before December 26ld2014.
Golden entered into and coordinated the Purchase Agreement with Richman forptiee mifr
using the proceeds of the sale to pay off the real estate loan, at signifwuagsdd. Golden
alleges that it will suffer damages exceeding $2,500,000 if it loses the #abilityd the discounted
loan payoff by December 26, 2014d.

. STANDARD OF REVIEW

A district court may issue a preliminary injunction where the moving party deratss
(1) a substantial likelihood of success on the merits; (2) that irreparable injubewsuffered
unless the injunction issues; (3) the threatened injury to the movant outweighs whateage
the proposed injunction may cause the opposing party(dgntlissued, the injunction would not
be adverse to the public interestour Seasons Hotels and Resorts, B.V. v. Consorcio Bart, S.A.
320 F.3d 1205, 1210 (11th Cir. 2003). “[A] preliminary injunction is an extraordinary and drastic
remedy not to bgranted unless the movant clearly establishe[s] the burden of persuasion as to
each of the four prerequisitesld. (internal citations and quotations omitted)}ailure to show
any of the four factors is fatal, and the most common failure is not shawsulgstantial likelihood
of success on the meritsACLU of Fla., Inc. v. MiamDade County Sch. Bdb57 F.3d 1177,
1198 (11th Cir. 2009).

“The purpose of ... a preliminary injunction is ‘merely to preserve the relativeqmnssof
the parties until a tal on the merits can be held.United States v. Lambe$95 F.2d 536, 539

40 (11th Cir. 1983) (quotingniversity of Texas v. Camenisetbl U.S. 390, 395 (1981))n



considering a request for a preliminary injunction, the Court may rely on hearsatyataahat
may not be admissible to support an order of permanent injunctive relief “if thenewide
‘appropriate given the character and objectives of the injunctive procéeédirmyi Strauss & Co.
v. Sunrise Int'l Trading In¢51 F.3d 982, 985 (11th Cir. 199®)tations omitted).
[11.  DISCUSSION

Lincare filed a Complaint seeking injunctive and declaratory relief a Motion for
Preliminary hjunction on October 3, 201t the Motion, Lincare seekspreliminary injunction
that would prevent the construction of an apartment complex on the Developer’s Ractehin
this injunction, Lincare must first show that it is likely to succeed on the merits daim that
Defendant’s proposed development will violate the DeclaraBee. Four Seasons Hote820
F.3d at 1210. Lincare has failed to make this showing, thus, the Motion for Prelinmjuangtion
must be deniedsee ACLU of Fla557 F.3d at 1198.

Under Florida law, property owners have certain rights to impose restgotre@ants that
run with the land and restrict the use of propeBige ChickFil-A, Inc. v. Cft Dey LLC, 652 F.
Supp. 2d 1252, 1260 (M.D. Fla. 200€)pre v. Hilliker, 993 So. 2d 1050, 1053 (Fla. 2d DCA
2008);Hagan v. Sabal Palms, Ind.86 So. 2d 302, 307 (Fla. 2d DCA 1966). Restrictive covenants
areinterpreted under the same general principles as conti@btsk-Fil-A, Inc, 652 F. Supp2d
at 1260. The interpretation of restrictive covenants is a matter of law for the cBagal Oak
Landing Homeowner’'s Ass’n, Inc. v. Pelleti60 So. 2d 786 (Fla. 4th DCA 1993).

Florida courts have held that, when interpreting covenants like those at issulecheoet
“must look at the document as a whole to determine the intent of the pdariodsris v.\Walter,
670 So. 2d 971, 974 (Fla. 1st DCA 199¢ading the Bclaration hereas a whole, it is ch that

the drafters and parties to tBeclaration intended for Phase 3 to be developed as, and indefinitely



remain, an office parkSection5.1 of the Declaration unambiguously indicates that Phase 3, the
Lincare Property, may be used solely for the operation of one or more office buildiogaiciN
restriction exists as to Phases 1 and 2. Instead, the Declaration, gerefealt to the Developer’s
Parcel,Phases 1 and 2, and Phase 3, collectively, as an “Office PagkeDoc. 1-1, Definitions.
Further. The purpose of the Declaration is to develop and operate an office park cGeglec.

1-1. Construing the Declaration as a whotegppears that thearties alsontended for Phases 1
and 2 to beriginally developed as an office park. Howeuvers unclearas towhat was expected

to become of Phases 1 and 2 in the future.

As Defendant notesthere are statements in the Declaration which evidence the
contemplation of Phases 1 and 2 eventually being used for purposes other than an kffia par
example, the last sentence B states “Notwithstanding any provision in this Declaration to the
contrary, the restriction with respect to the use of Phase 3 as provided in ththatelp@receding
sentence shall terminate and be of no further force and effect in the evddévieaiper should
elect to permanently change the use of any portion of the Developer's"Hlaietiff contends
that this sentence creates an illusory promise and, therefore, should be severdatiefrom
Declaration.

“Where one party retains to itself the option of fulfilling or declining to fulfill its
obligations under the contract, there is no vadidtractand neither side may be bounBeldkamp
v. Long Bay Partners, LLG,73 F. Supp. 2d 1273, 1283 (M.D. Fla. 20BBe also Johnson Enters.
of Jacksonville, Inc. v. FPL Grp., Incl62 F.3d 1290, 1311 (11th Cir. 1998hding a contract
illusory when "one of the promises appears on its face to be so insubstantial as to impose no

obligation at all on the promisor-who says, in effect, 'l will if | want to."").



Plaintiff's argument seems to be that the $&sttencen 85.1gives Golden free reign to
make any use of Developer’'s Parcel it wants and, therefore, Golden is egsemidhg no
promises at allHowever the obligations placed on Golden in the Declaration, including
maintenance of the easemeaisl liability insuranceare not released bkis statement-urther,
the restrictions in 85.2 can be interpreted to apply to the entire office park, inclining
Developer’'s Parcel. As discussed below, no language in the Declaration obBgides as
Plaintiff insists, to maintain its parcel asoffice park. Instead, it iBlaintiff who is being released
from obligationsby this sentence.

Reading the Declaratioas a whole, there are also significant omissions that support
Defendant’s positionSection 5.1, titled “Permitted Uses” indicatixst Phase 3 may be used
solely for office buildings. There is no corresponding provision in the engickaEation related to
the other phases. Section 5.2, “Prohibited Uses”, then contains a finite list of prohibstecdnde
residential use is not tisd. It is unclear whetheg5.2 was intended to apply to all phases or just
Phase 3-but either way it does not prohibit residential Udee parties who prepared and executed
the Declaration obviously knew how to restrict usage @arcel, and if theydd intendedo
prevent Phases 1 and/or 2 from being used for residential purposes, they could hausadasi
that clear in the Declaration.

Plaintiff refers the court t&2.2(b), which requires that each Owner shall maintain the
Owner’s Parcel in a coittbn comparable to that of other office parks of comparable size and
character in Pinellas County, Florida. Plaintiff claims that this requirementssthatvthe entire
property was to be maintained as an office park, and ahagsidential property cannbe

maintained in a condition comparable to an office park. However, Plaintiff ignorewdibation



that all of82 applies only to “Phase 3 Development.” Again, this does not impact the use of the
Developer’s Parcels.

Plaintiff further argues that thisase is analogous ®lue Reef Holding Corp. v. Coyne
645 So0.2d 1053 (Fla. 4th DCA 1994). However,Blue Reef the restrictions in question
specifically stated that the land at issweuld be reservednly for recreational purposekl. at
1054 Here,there is no similar langua@ggplicable to Phase 1 oriotably though, the Declaration
here does contain similar language applicable to Phash8wing that the parties knew how to
restrict the usef a parcel had they wanted tdhélydid not do so with regard to Phases 1 and 2.

Plaintiff also suggests that the proposed development will interfere with &iscar
easement rightsSeeDoc. 1 at 11 1819, 32,and 47. However, the proposed development
contemplated by the City of Clearwater’'s Development OFdi€®2014-06016, dated August 20,
2014, only includes development of Phase 2 and will not impaingness/egressasement rights
of Lincare.SeeDoc. 1-3. Lincare is simply assuming that the developer will next want to develop
Phase 1 and that developm&vill interfere with Lincare’s easement rights. This possibility is too
speculative teupportan injunction.

As Plaintiff has failed to establish the burden of persuasion as to a substeaitiaddid of
success on the merits, Plaintiffs Motion for Preliminary Injunction will beiett Having
determined that Plaintiff has failed to establish the first factor, the Court néedidgress the
remaining three factors. Accordingly, it is hereby

ORDERED that Plaintiff's Motion for Preliminary Injunctiofboc. 3) is DENIED.

DONE AND ORDERED in Tampa, Florida on November 14, 2014.

Charlene Edwards Honeywell ]

United States District Judge
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Copies to:
Counsel of Record and Unrepresented Patrties, if any
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