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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

CADLEROCK JOINT VENTURE L.P.,

Appellant,
V. Case No: 8:14v-3212JSM
CHRISTINE HERENDEEN, eal.,

Appellee.

ORDER

THIS CAUSE comes before the Court on appeal of the Bankruptcy Court’s denial
of Cadlerock Joint Venture L.P.{Creditor’) motion toreopenthe bankruptcy case, and
two related appealdrustee Christine Herendeen (“Trustee”) filed adversary action
aganst Creditor for allegedly engaging in improper debt collection practices. After
Creditor challenged the suit as frivolous, Trustee voluntarily dismissed the case. Several
months later, Creditor moved to reopen the casesandltaneously soughé¢ave ofthe
Bankruptcy @urt to file suit against Trusteend her attorneysThe Bankruptcy Gurt
denied the motioafter concluding that Creditor’s proposed causes of actions were barred
Upon review, the Court concludes that the BankruptoyrGdid not abuse its discretion
and should therefore be affirmed.

The Court also concludes that it lacks jurisdiction ovetwlmeconsolidated appeals

related to the Bankruptcy Court's Orders striking Creditor’'s Motion to Confirm and
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Creditor’s Objectiorbecause these ordemse not “final” under 28 U.S.C8 158for the
reasons set forth in Appellees’ brief (Dkt. 11). As such, this opinion focuses on Creditor’s
appeal of the Bankruptcy Court’s denial of its Motion to Reopen; the Court has jurisdiction
over this appeal under section 158.

BACKGROUND

This case originates in a Chapter 7 bankruptcy petition filed by Debtor Oiledkin
Gonzalez. Trustewas appointed to the case. The Bankruptcy Court approved Lash &
Wilcox PL, and Thomas A. Lash, Esquire, (collectively, “Counsel”) as special counsel to
Trustee forthe purposeof filing a complaint against Creditor for violations of the
Telephone Consumer Protection Act (“TCPA”) and the Florida Consumer Collection
Practices Act (“FCCPA”). Trustee, through Counsel, filed suit.

After Creditor challenged the complaint as frivolousder Federal Rule of
Bankruptcy Procedure 901Trustee voluntarily dismissed thewsuit against Creditor.
The Bankruptcy Court closed the bankruptcy c&sveralmonths later, Creditor filed a
motion to reopen the bankruptcy case (“Motion to Reopen”) for the purpose of filing a
motion seeking leave to sue Trustee and Counsel (“Motion for Leave to Sue”). Creditor
sought the court’s permission based on its understanding that,tha@earton doctrine,
court approval was required before it could initiate suit against Trustee and Counsel.

In its Motion for Leave to Sue, Creditor expressed its intent to sue Trustee and

Counsel for violations of the Racketeer and Corrupt Organizations Act (“RICQO”),

L Barton v. Barbour104 U.S. 126 (1881)
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malicious prosecution, civil conspiracy, and violations of the Florida racketeering statute
(including mail fraud, wire fraud, extortion, and conspiracy) and attached the proposed
complaint.In support ofts claims, Creditor alleged that Trustee and Counmselengaged

in an improper scheme, which, if proven, could amouniproper solicitation. The
complaint asserted that Counselda paralegal sit in on creditomneetingsduring the
bankruptcy process taine for debt collection causes of action to be pursued.

Trustee and Counsel opposed the Motion to Redpesteeraised several defenses
to Creditor’s proposed claims:

1. the claims are preempted by the Bankruptcy Code;

2. the claims are barred by the litigation privilege;

3. Trustee and Counsel are immune from suit;

4. the claims are collaterally estopped; and

5. Creditor failed to establish a prima facie case of any of its claims.

The Bankruptcy Court denied Creditor’s motion on the basis that Trustee’s actions
“were within her discretion and authority.” Further, the court recognized the defenses
raised by Trustee, and noted that “any one of [the defenses], if proven, could serve as a
complete bar to all of the alleged claims asserted by [Creditor].” However, the court did
not explain why each defense would act as a bar to Creditor’s claims.

STANDARD OF REVIEW

A bankruptcy “case may be reopenedhe court in which such case was closed to

administer assets, to accord relief to the deldorfor other such causel1l1l U.S.C.
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8 350(b) (emphasis added). One purpose of this section is to provide some additional relief
to a debtor whose case has been fully administered and diesedarrett 266 B.R. 910,

912 (Bankr. S.D. Ga. 2001). A decisionrempera caseunder 8§ 350(b)is within

the discretiorof thebankruptcyjudge and will not be set aside absent abuse

of discretion.In re Haskett297 B.R. 637639 (Bankr. N.D. Ala. 2003). The Bankruptcy
Court’s conclusions of law are reviewel® novoand findings of fact for clear error.
Lightner v. Lohn 274 B.R. 545, 548 (M.D. Fla. 2002) (cititigy re Patterson967 F.2d

505, 508 (11th Cir. 1992)).

DISCUSSION

At the outset, the Court notes that, contrary to what the Bankruptcy Court and both
parties seem to believe, Creditor did not require the court’s permission to file suit against
Trustee and Counsel in district court. That being said, the Bankrumtast €orrectly
determined thamone of Creditor's causes of actions, as proposed, are cognizable against
Trustee and Counsel. This principle stands irrespective of Creditor’s choice of forum. Thus,
it would have been futile to reopen the bankruptcy casiégparticular purpose intended,
and it remains futile for Creditor to seek a civil remedy against Trustee and C¢atnsel
least ago Creditor’'s proposedauses of action). Accordingly, the Bankruptcy Court did
not abuse its discretion in denying the MottorReopenThe corollary to thisconclusion
is that the only potential relief to Creditor is through sanctions from the Bankruptcy Court,

a relief not specifically sought in the Motion to Reopen.
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1. The Barton Doctrine

Creditor filed the Motion to Reopdrased on its understanding that it could not file
a civil suit against Trustee or Counsel without the Bankruptcy Court’'s permission.
Likewise, he Bankruptcy Court acknowledged tiBstrton vested it with “the discretion
and the equitable power to decide whether to reopen the case.”tdeBartondoctrine,
a party “must obtain leave of the bankruptcy court before initiating an action in district
court when the action is against the trust€after, 220 F.3d at 125Bartoninvolved a
receiver in state court, but the Eleventh Circuit, along with multiple other circuits, have
extended the doctrine to lawsuits against a bankruptcy trustee and the trustee’s attorneys.
Id. (holding that a party must obtain leave of the bankruptcy court before initiatingy a civ
action against a bankruptcy trustee for acts done in the trustee’s official capacity).

However, theBarton doctrine controls and requires a party to seek leave of the
bankruptcy courbnly where the contemplated litigation is within the bankruptcytou
jurisdiction.See idat 1253 (considering debtor’'s argument that he was not required to seek
leave of the bankruptcy court before suing the trustee because his claims were not related
to or within the scope of the bankruptcy proceeding). A proceeslwghin the bankruptcy
jurisdiction if it “arises under” the Bankruptcy Code or “arises in” or is “related to” a case
under the Coddd.

“The usual articulation of the test for determining whether a civil proceeding is
related to bankruptcy is whether the outcome of the proceeding could conceivably have an

effect on the estate being administered in bankruptdy(quotingMiller v. Kemira Inc.,
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910 F.2d 784, 788 (11th Cir. 1990)). “An action is related to bankruptcy if the outcome
could alter the debtor’s rights, liabilities, options, or freedom of action (either positively or
negatively) and which in any way impacts upon the handlingaamainistration of the
bankruptcy estaté Lawrence v. Goldberdgh73 F.3d 1265 (11th Cir. 2009) (citimjller,
910 F.2d at 788). For example, the civil suit is related to the bankruptcy proceeding if any
recovery would alter the amount of estate property available to satisfy creditors’ claims.
SeeCarter, 220 F.3d at 1253-54.

Here, Creditor's proposedclaims, in a sense, originate in the bankruptcy
proceedings because they would not exist but for the suit Trustee bagagt Creditor
in bankruptcy. However, they do not “relate to” the bankruptcy case because they do not
implicate the assets of the bankruptcy estate. Creslteksto recover from Trustee and
Counsel independently of the estate for their actions of allegedly engaging in an improper
scheme. Further, Trustee voluntarily dismissed the action against Creditor (which, had it
succeeded, would have required Creditor to pay a sum attributable to thd @sgabefore
Creditor filedits motion Thus,to the extent Trustee had once maintained that Creditor
owed a claim payable to the bankruptcy estate, this was no longer at issue when Creditor
filed its motion. For these reasons, Bertondoctrine did not apply and Creditor was not
required to seek leave of tBankruptcy Courto file suit against Trustee and Counsel.

Thepropriety of the Bankruptcy Court’s reliance Bartonis of no significancéor
purposes of this appeal, howevEirst had theBankruptcy Courtoncluded thaBarton

was inapplicable, istill would have been compelled to deny Creditor's moti®ee In re
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Jenking 330 B.R. 625, 628 (Bankr. E.D. Ten. 2005) (noting that a bankruptcy case should
not be reopened if doing so would be futi®gcond, and more important, “tl@eurt may
affirm the judgment of the district court on aggound supported by the recordérnel
Records Oy v. Mosle$94 F.3d 1294, 1309 (11th Cir. 2012). As the Court expleetwy,
casting Barton aside, theBankruptcy Court’'sdetermination of Creditor's motion
accurately eflects the relevant law.

2. Trustee’s Defenses

The Bankruptcy Court purported to exercise its discretion uBadeton only after
examining Creditor’'s proposed suit in light of Trustee’s asserted defesaamarily
concludingthat any one of Trustee’s defenses, if proven, would act as a bar to Creditor’s
claims, the Bankruptcy Court held there was no cause to reopen the case.

Having reviewed in detaikach of the defenses Trustee raised inBaekruptcy
Court the Courtagreesthat theBankruptcy Courfproperly concluded thahe asserted
defenses werdispositive of Creditor's proposed clainisis clear that each of Creditor’'s
claims is barred by at least one of Trustee’s defenses.

The federal RICO claims fail as a mattélaw. SeeUnited States v. Pendergtaf
297 F.3d 1198, 1205 (11th Cir. 2002) (asserting that malicious prosecutismodqualify
asa predicate agtecessary to prove a civil RICO violatioiihie state racketeering claims
(and, similarly the civil conspiracy claimare barred by Florida’s litigation privileg8ee
Lawrence v. GoldbergNo. 0621952Civ., 2008 WL 10665425, at *13 (S.D. Fla. Feb. 1,

2008) (holding that Florida’s litigation privilege protects against suit for violations of
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Florida’s racketeering statutegff’d 573 F.3d 1265 (11th Cir. 2009). And tBankruptcy

Code preempts the malicious prosecution clé&eeln re Williams 392 B.R. 882, 886
(Bankr. M.D. Fla. 2008) (citin/ISR Exploration, Ltd. v. Meridian Qil, Inc/4 F.3d 910

(9th Cir. 1996) (noting that the creditor’'s remedy could not be found outside the bankruptcy
court)).

Because none of Creditor’s specified causes of action could have been maintained
against Trustee or Counsel, the Bankruptcy Court did not abuse its discretion in denying
the Motion to ReoperSeeYoung v. New Process Steel,, 429 F.3d 1201, 1203 (11th
Cir. 2005) (articulating that, under tde novastandarda court abuses its discretion when
it rules based on an error of law)deed,it would have been futile for the court to reopen
the case for Creditor to pursueciail remedy; but this des notpreclude Creditofrom
pursuingadifferent avenue of relief in the Bankruptcy Court.

3. Relief Under the Bankruptcy Code

Quite notably, Trusteehose to defend against Creditor's motionrhising the
preemption defensé. arguedthatCreditor was precluded from seeking relief outside the
Bankruptcy Courandsimultaneously petitionethe court to bar Creditor from having its
voice heardinside ofthat forum But the preemption doctrine applies to ttoem of
Creditor’s claims, not theubstancef the allegationsindeed, “theras a federal remedy
even if itis not to be found outside the bankruptcy couMSR Exploration74 F.3d910
(addressing malicious prosecution actions for events taking place within the bankruptcy

court proceethgs and implying thathe appropriate remedy was found in the bankruptcy
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court under the Bankruptcy Code)

As Trustee implicitly concedes, the Bankruptcy Code offers a potential remedy: 11
U.S.C. § 105(a) allowshe bankruptcy court discretion to issue any order, process or
judgment necessary to prevent an abuse of procdsss includes the authority to impose
sanctions based on bad faith, which “exists where an attorney knowingly or recklessly
raises a frivolousrgument.”In re Portq 645 F.3d 1294, 1303 (11th Cir. 2011) (internal
guotation marks omitted].hough sanctionsnder the Code may not be the precesseedy
Creditor requestedits searchfor relief need not come to a halt, notwithstanditig
Bankrupty Court’sdenial of its Motion to Reopeh.

To that end, this Court’s review of Creditor's substantive allegations leads it to the
conclusion that, in its motiorCreditor presented sufficient “cause” under 11 U.S.C.

§ 350(b) to reopen the bankruptcy case to pursue a remedy under the Bankruptcy Code

2 Both Trustee and thMISR Explorationcourt intimated that relief may be sought under Federal Rule of
Bankruptcy Procedure 901%ee MSR Exploratiof4 F.3d at 912. In the abstract, this proposition is seemingly well
founded. Rule 9011 authorizes the court to impose monetary sanctions agzanty for filing a frivolous petition.
However, it appears that Creditor already took advantage of Rule 9011twheilénged the suit as frivamis. Rule
9011 contains a safearbor provision that insulated Trustee and Counsel from a motiosafmtions as soon as
Trustee voluntarily dismissed the caSeeFed. R. Br. P. 9011(c)(1)(a). Moreover, the nmandates that monetary
sanctions are not available against a represented party (Trustee) and begwarded on the courtisvn initiative
afterthe petitioner has voluntarily dismissed the c&seFed. R. Br. P. 9011(c)(1)(b). Given the facts of this case,
then, Rule 9011 is of no utility to Creditor. Trustee cites to a numbéher provisions that are similarly inapplicable.
Seell U.S.C. 8303(i)(2) (authorizing court to assess actual and punitive damagestagaieistioner that filed a
petition in bad faith, but only the courtdismisses the petitiawithoutthe consent of all petitioners and the debtor);
11 U.S.C. §8 707(b) (authorizing court to dismiss a bankruptcy case impropetlipyia debtor); 11 U.S.C. § 362(h)
(willful violations of stays); 11 U.S.C. § 1112 (dismissal of banknyptition). 11 U.S.C. § 105(a) appears to be the
only viable option.

3 The Court notes that Trustee also raised “collateral estoppel” as a defense bedsmugbaraimmediately
seek a remedy under the Bankruptcy Code, Creditor did not move &fruelil several months after the case had
been closed. This argument is flawed in that it neglects to take into atitewsuistance of Creditor’s allegations: it
was not until the months after the case was closed that Creditor evds discover the facts that spurred it to action.
Creditor maintains it is aggrieved not simply because Trustee filddodofis claim against it. Rather, it posits that
Counsel, utilizing Trustee, engaged in an improper scheme that ledftinthef many frivolous claims that cause
it, and others like it, damage in its licensing efforts.
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Had this been Creditor's requested relief, the denial omdson may very wellhave
constitutedan abuse of disetiort the implications of Creditor's allegations agaite
troublesomeand, had they been properly raised, the contentions certainly would have
warranted consideratidoy the Bankruptcy CourButthat is not the issue on appeal, and
therefore, this Coulis obliged to affirm the decision below. Of course, Appellant is free
to file another motion to reopen to seek sanctions.

CONCLUSION

It is therefore ORDERED and ADJUDGED that:
1. The Orders of the Bankruptcy Court dwereby AFFIRMED.
2. The Clerk is directed to close this file.

DONE AND ORDERED at Tampa, Florida on this

szz@a J/Méﬁ( ).

J-\'\if‘) S.MOODY, JR.
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Bankruptcy Judg&. Rodney May, case #8:12-bk-19213-KRM
Counsel/Parties of Record
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