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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

DIANE THEMM,

Plaintiff,
V. Case No: 8:1%v-55T-30EAJ
TERVIS TUMBLER COMPANY,

Defendant.

ORDER

THIS CAUSE comes before the Court upon the Defendant's MotioristoiEs
Counts HV of Plaintiff's Amended Complaint and Incorporatdtemorandum of Law
(Dkt. #16), Plaintiff's Response in Oppositiorthe Motion (Dkt. #19), and Defendant’s
Motion to Convert Motion to Dismiss to Motion for Summary Judgment, or Alternatively,
Motion to Strike Response and/or Leave to File a Reply (Dkt. # 20). Upon review and
consideration, it is the Court’s conclusion that the Motion should be denied without
prejudice.

Background

Plaintiff, Diane Themm, sues Defendanérvis Tumbler Company Tervis”) for
employment discrimination pursuant to the Americans with Disabilities Act, as amended
(the “ADA"), the Florida Civil Rights Act of 1992 (“FCRA”), and the Family and Medical

Leave Act (“FMLA”") alleging unlawful disability discrimination, retation, and
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interference with the FMLA. On February 13, 2014, counsel for Themm filed a Charge for
Discrimination (the “Charge”) with the U.S. Equal Employment Opportunity Commission
(the “EEOC”). The Charge was ddded with the Florida Commission on Hum
Relations (“FCHR”) and included cover correspondence from Themm’s attorney.
Themm'’s attorney directed the EEOC to contact him regarding any documents related to
Themm'’s claims.
Between September 16, 2013, and October 28, 2014, Themm'’s attontagted
the EEOC six times requesting a Dismissal and Notice of RigRight-to-Sue Lette)
which would permit Themm to file a lawsuit. On October 29, 2014, Themm’s attorney
receivedcommunication from the EBC's District Director that ialreadysent aRight-to-
Sueletter. The Right-t@ue Letter, attached to Tervis’s Motiorstates that the EEOC
mailed it to Themm’s home address with courtesy copies to her counsel and opposing
counsel on July 29, 2013.
Themmalleges in her Amended Complaint that she “did not discover [the contents

of the Right-toSueLetter] until November 3, 2014.” She further alleges that:

Undersigned counsel has never received the Right to Sue Letter

from the EEOC, who has now refused to reissue it. This action

is filed within ninety (90) days of undersigned counsel's

constructive notice of the issuance of the Right to Sue Letter.

As the requests for the Right to Sue Letter were made by

Plaintiff's counsel, the notice received by undersigned counsel

triggersthe 90daysto bring Plaintiff's administratively filed

claims in a lawsuit. The fault for the failed delivery rests with

the EEOC since it did not mail a copy of the Right to Sue Letter

to undersigned counsel, which undersigned coumgaiessly

requested. This action was timely filed within-&@8ys of
undersigned counsel's notice from the EEOC.



Plaintiff argues that she is entitled to equitable tolling of the statutory time limitation.
Discussion
[.  Motion to Dismiss Standard

To warrant dismissal of a complaint under Rule 12(b)(6) of the Federal Rules of
Civil Procedure, it must be “clear that no relief could be granted under any set of facts that
could be proved consistent with the allegatioiddckston v. State of Alabant2() F.3d
117, 120 (11th Cir. 1994) (quotirdjshon v. King & Spaldingd67 U.S. 69, 73, 104 S.Ct.
2229, 81 L.Ed.2d 59 (1984))‘When considering a motion to dismiss, all facts set forth
in the plaintiff's complaint are to be accepted as true and thelicomstits consideration
to the pleadings and exhibits attached theret@rossman v. Nationsbank,A., 225 F.3d
1228, 1231 (11th Ci2000) (internal citations and quotations omittéd)complaint may
not be dismissed pursuant to Rule 12(biiéiess it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would entitle him to rétef.”

“Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and plain statement
of the claim showing that the pleader is entitled to relief,’” in order to ‘give the defendant
fair notice of what the ... claim is and the grounds upon which it reBisll*Atl. Corp. v.
Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964, 167 L.Ed.2d 929 (2007) (quoting
Fed.R.Civ.P. 8Conleyv. Gibson,355 U.S. 41, 47, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)).
Further, exhibits are part of a pleading “for all purposes.” Fed.R.Civ.P. see)Solis
Ramirez v. U.S. Dep't of Justicé58 F.2d 1426, 1430 (11th Cit985) (per curiam)
(“UnderRule 10(c) Federal Rules of Civil Procedure, such attachments are considered part

of the pleadings for all purposes, including a Rule 12(b)(6) motion.”).
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On a motion to dismiss, the Court may consider matters judicially notiged.
Grasta v. First Union Sec. Inc358 F.3d 840, 845 (11th Cir. 2004). These matters include
documents which are central to plaintiff's claim whose authenticity is not challenged,
whether the document is physically attached to the complaint or not, withowdrtingv
the motion into one for summary judgme8peaker v. U.S. Dept. of Health and Human
Services Centers for Disease Control and Preven®@3 F.3d 1371, 1379 (11th Cir.
2010);SFM Holdings. Ltd. v. Banc of America Securities, L 6@ F.3d 1334, 133A1th
Cir. 2010).

1. Tervis’'s Motion to Dismiss

Tervis moves for dismissal with prejudice of Themm’s causes of action for
disability discrimination ad retaliation under the ADA and the FCRsfatingthat the
Amended Complaint does not sufficiently plead tha sxhausted all administrative
remedies. It argudlatsincethe Amended Complaint is silent as to when Themm actually
received thdRight-to-Sud_etter, the Court must apply a thrday presumtion of receipt.

If the Court applies the threday presumption as urged by Tervis, Themm is deemed to
have received thRRight-to-SueLetter onAugust 1 2013 which makes her causes of action
for disability discrimination and retaliation under the ADAdaRCRA time barred as a
matter of law.

Tervis further argues that Themm’s Response to the Motion raises factual issues not
alleged in the Amended Complaint and attaches documents that are not referenced in the

Amended Complaint. Therefore, the Court should either strike those portions of the



Response or convert the Motion into a summary judgment motion, or alternatively permit
it to file a reply.

Themm argues that equitable tolling should apply, relyingw@tiworth v. Wells
Fargo Armored Services Car®36 F.2d 522 (11th Cir. 1991%he argues that she is
entitled to tolling because her attorneyplicitly directed that all correspondence go
through his office sent sixwritten requests for thRightto-Sueletter tothe EEOC, and
the EEOC still sent the letter directly to Plaintiff. Themm argues that under these factual
circumstances, the ninety-day period should run from when her attorney received notice.

The ADA requires that plaintiffs comply with the same procedural requirement set
out in Title VII of the Civil Rights Act of 1964See Zillyette v. Capital One Fin. Corp
179 F.3d 1337, 1339 (11th Cir. 1999). Specifically, after a plaintiff files a Charge of
Discrimination with the EEOCthe plaintiff must file the complaint in the district court
within 90 days of receipt of @ght-to-sueletter from the EEOCMiller v. Georgig 223
Fed App’x 842, 844 (11th Cir. 2007 Further, under the FCRA, plaintiffs must file a
complaint within one year of either the FCHR’s determination of reasonable catse or
failure to act within 180 day&eeFla. Stat. § 760.11(4) - (5), (8). When a Charge is dual-
filed, as it was in this case, the FCHR may defer the investigation to the EEGE §
760.11(2).

Generally,“statutory notification is complete only upon actual receipt of the right
to sue letter.’Kerr v. McDonald's Corp 427 F.3d 947, 952 (11th Cir. 20D5¥ the date
of receipt is unclear, however, the Eleventh Circuit places the burden of proof on the

plaintiff to establish thathe lawsuit is timely.ld. at 951. (“Once a defendant contests the



issue of whether the complaint was timely filed, the plaintiffs bear the burden of showing
that they have met the requirement.”).

The Eleventh Circuithas refused to establish an inflexible rule [for] determining
when a complainant” has actually received notice, opting instead for ebyasse
approachBell v. Eagle Motor Lings693F.2d 1086, 1087 (11th CilL982). A casédy-
case analysis should balance the “liberal construction [to vthelact is entitled [] in
order tofashion a fair and reasonable rule” while not entitling a plaintiff to “open ended
time extension[s] which could render the statutory limitation meaningless(§uoting
Lewis v. Conners Steel Co673 F.2d 1240, 1243 (11th Ciit982)). Ultimately, a
“[p] laintiff should be required to assume some minimum responsibility ... for an orderly
and expeditious resolution of his disputkel” Applying this principle, courts have looked
to whether a plaintiff's own actions led to a failure to receiveritig-to-sueletter, or
alternatively, whether the letter was not received through events beyond a plaintiff's
control. SeeZillyette, 179 F.3d at 133340; Lewis 673 F.2dat 1243.

Typically, courts decide this issue summary judgment or after holding an
evidentiary hearingvhere it can reviewvidence regarding the circumstances surrounding
plaintiff's receipt of theight-tosue letterSee, e.gStallworth 936 F.2d at 524evidentiary
hearing) Zillyette, 179 F.3d at 134&ummary judgmentKerr, 427 F.3d at 94Gummary
judgment); Lewis 673 F.2d at 1241 (reversing dismissalith instructions to hold an
evidentiary hearing).

The Court is reluctant at this point to determine as a matter othi@wrhemm’s

claims are barred andatshe does not qualify for equitable tolling based on this limited



record.See Page v. Postmaster Gen. & Chief Executive Officer of U.S. Postal4S8rv.
Fed. Appx. 994, 998 (11th Cir. 2012) (reversing dismissal fimiture to sue within
statutory periodis premature where the district court did not hold an evidentiary hearing,
nor did it inform the parties that it intended to convert the motion to dismiss into a motion
for summary judgment).

The Amended Complaint alleges sufficient facts to notify TervisThatmm will
rely on an equitable tolling argument to establish that her complaint is tifrtedyefore,
the Court willpermit Themm tgroceed withher claimswith the understanding that it is
her ultimateburden to prove timely filing of these causes of actidre Courtdenies the
Motion to Dismiss without prejudice tdervis toraise this issueagain at summary
judgment after the record has been more fully developed

Given that Themm has two claims, FMLA retaliation and interference, that survive
any challenge to the timeliness of the ADA and FCRA claims, it is more efficient to permit
the litigation to continue in its due course rather than have an evidentiary hearing or convert
this mdion to summary judgment at this time. The remaining issues before the Court are
therefore moot.

It is thereforeORDERED AND ADJUDGED that:

1. Defendant’s Motion to Dismiss (Dkt. #16) is DENIED without prejudice.

2. Defendant’s Motion to Convert Motion to Dismiss to Motion for Summary

Judgment, or Alternatively, Motion to Strike Response and/or Leave to File

a Reply (Dkt. # 20) is DENIED as moot.



DONE andORDERED in Tampa, Florida, this 23mdiay ofMarch, 2015.

e 477 /xfﬂf:)?-

JAMES S. MOODY, JR.
UNITED STATES DISTRICT JUDGE
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Counsel/Parties of Record
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