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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
GABRIEL DIXON,
Petitioner,

V. Case No. 8:15-cv-482-T-36CPT

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.

ORDER

Petitione Gabrie Dixon, a Floride prisoner filed a pro se petitior for writ of habea corpus
unde 28 U.S.C 82254 challenginchis Pinellas County convictions (Dkt. 1). In the response (Dkt.
6), Respondel doe: not contes the petition’s timeliness Dixon filed a reply. (Dkt. 13). Upon
consideration, the petition will be DENIED.

Procedural History

Dixon was convictecaftel a jury trial of first degrermurde (coun one anc attempte first
degreimurde (countwo). (Dkt. 8, Ex. 3). The state cosentenced him to life in prison on count
one anc 3C year¢in prisor on coun two. (Dkt. 8, Ex. 4). The state appellate ccper curiam
affirmed (Dkt. 8, Ex. 12). Dixon filed a motiomd an amended motion for postconviction relief
unde Floride Rule of Criminal Procedur 3.850 (Dkt. 8, Exs. 14, 16). T¥hstate court denied his
claims (Dkt. 8, Ex. 17). Th state appellate cowper curiarr affirmec the denia of relief. (Dkt. 8,
Ex. 19).

Standard Of Review
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Habearelietf car only begrantetif apetitione isin custod “in violation of the Constitution
or laws or treatie: of the Unitec States. 28 U.S.C. § 2254(a). Semti 2254(d) provides that federal
habea relief canno be granted on a claim adjudicated on the merits in state court the state
court’s adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable

applicatior of, clearly establishe Federe law, as determine by the Suprem Court

of the United States; or

(2)resultelin adecison that was based on an unreasamdbtermination of the facts
in light of the evidence presented in the State court proceeding.

A decisioris “contrary to” clearly establishe federa law “if the state cour arrivesata conclusion
oppositcto thaireache by [the Supreme Couri on a questiol of law or if the state cour decide a

case differently than [the Supreme] Court has on a set of materially indistinguishablWilliams

v. Taylor,529 U.S 362 412-1:(2000) A decision is an “unreasonable application” of clearly
establishe federa law “if the state¢ court identifies the correc governinclega principle from [the
Supreme] Court’s decisions but unreasonably applies that principle to the facts of the prisoner’s case.”
Id. at 413.

The AEDPA was meant “to prevent federal habeatriaés’ and to ensure that state-court
conviction: are given effect to the extent possible under laBell v. Cone, 535 U.S 685 693
(2002). Accordingly, “[t]he focus.. .. is on whetheetbtate court’s application of clearly established
federa law is objectively unreasoneéle, and . . . an unreasonable application is different from an
incorrecone.’ 1d.al694 SeealscHarringtonv.Richte, 56zU.S 86,102(2011 (“As acondition
for obtainin¢ habea corpu: from a federa court a state prisone must show that the state court’s
ruling onthe claim being¢ presente in federa couriwas sc lacking in justificatior thaitherewas an

errol well understoo anc comprehende in existing law beyonc any possibility for fairminded
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disagreement.”).

The stateappellat.courtaffirmecthe denia of postconvictioirelief in aper curian decision.
Thisdecisiorwarrant:deferenc unde 8§ 2254(d)(1 becaus “the summar natur¢of a statecourt’s
decisiordoe: not lessei the deferenc thatit is due.” Wright v. Moore 27¢ F.3c 1245 1254 (11th
Cir. 2002) Set alsc Richter 56z U.S al 99 (“When a federal claim has been presented to a state
court and the state court has demedf, it may be presumed that the state court adjudicated the claim
on the merits in the absence of any indication atestaw procedural principles to the contrary.”).

I neffective Assistance Of Counsel

Dixon alleges ineffective assistance ofltciaunsel. His claims are analyzed urStrickland
v.Washingto,46€U.S.66€(1984) Dixon must demonstrate that his counsel performed deficiently
in thai“counsel’srepresentatic fell below ar objective standar of reasonablenes: 1d. al 687-88.
However, “counsel is strongly presumed to have rendered adequate assistance and made all
significan decision in the exercisiof reasonabl profession¢ judgment.’Id. al690 Additionally,

“a cour decidin¢ ar actual ineffectiveness claim must judge the reasonableness of counsel’s
challenge conduc onthe facts of the particula case viewec a< of the time of counsel’: conduct.”
Id.

Dixon mus alscshowthar he sufferec prejudice by demonstratin “a reasonabl probability
that butfor counsel’:unprofessionierrors the resul of the proceedin would have beer different.

A reasonablprobabilityis a probability sufficientto underminiconfidenciin the outcome. Id. at
694 Obtaining relief on a claim of ineffectivessistance of counsel is difficult because federal
habea review is “doubly” deferentie to counsel’: performance and the state court’s decision.

Richtel, 562 U.S. at 105.
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Discussion

Ground One

Dixon contend thattrial counse wasineffectivein failing torequesar independeracijury
instruction Dixon and three co-felons were accused in the murder of Joseph Shaw and the attempted
murde of Shawand Larry, whawere sho durincarobbery Dixon concedes that he participated in
the robbery But he claims that he did not know a fireavould be used and that he left the scene
before the shootings. Dixon therefore claims that the murder and attempted murder were independent
acts of his co-felons. The state court denied Dixon’s claim:

Defendar claimsthai counse wasineffective for failing to reques ajury instruction
on“independer act.” According to the facts aieged by Defendant in his motion,
onthenight of the murder he agree:to participattin arobben of the victim because

his cofelon:convincechimthathis only role in the robberywould be to incapacitate

the victim by tying him up. Defendant claithgt he did not know that firearms would

be usec durinc the robbery Defendant claims that upon arriving at the residence,
Defendar anc his cofelon: grabbe: the victim, Josep Shaw outside¢ his houstand

bea him until they were able to force him inside Once inside, they discovered the
presenc of the other victim, Shawanda Larry, and confined her in a bathroom.
Defendar assertthaisevere of hiscofelon<bea anckickec Shaw ancdraggerhim

into the bedroom where Defendant tied up Shaw with a phone cord. Defendant claims
thal al thal point, after he had tied up Shaw, he heard Ms. Larry scream and then
becam awar¢thai one of his cofelons Brown, hac agur anc was holding the gur to

Mr. Shaw’shead Defendant claims that he thabandoned the robbery and left the
residence He claims that while heading heran foot, he heard gunshots from inside

the residence, and that his cofelons later picked him up and gave him a ride home.

The “independent act” doctrine applies when a defendant, who previously participated
in acommor plan doe: nol participattin actccommittec by his cofelor “which fall
outside of, and are foreign to, the common design of the original collaboration.”
Bradleyv. Stat¢, 33S0 3d664 675 (Fla.2010) quotingc Willacy v. Stat¢, 967 So 2d

131 141(Fla.2007) se¢alsc Rayv. Stat¢, 755 So 2d 604 60¢ (Fla. 2000) se¢also

Fla. Std Jury Inst. (Crim.) 3.6(1). However, a defendant’s absence when the crime
occurretdoe: not establist in anc of itself, thai the crime was ar independet aci of
another Jacksolv. Stat¢, 18 So 301016 102¢ (Fla. 2009) citing Ray, 75t So 2d
ai609 Indeed, where a defendant “was a willing participant in the underlying felony
anc the murde resulte« from forces which they se in motior, no independent act
instructior is appropriate. Ray, 755 So 2d at 609 citing Lovette v. Stat¢, 63€ So.
2d130<(Fla. 1994) Furthermore, an “independent act” defense cannot apply when
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deatt was aforeseeablresul of the original plan Bradley, 33 So 3dai 675 citing
Archeiv. Stat¢, 612 So 2d 446 44¢€ (Fla. 1993 (holding that the independent act
theory is inappropriate when the defendant created the situation and the victim’s death
was a natural and foreseeable result of forces which the Defendant set in motion).

In hismotion Defendar claimstharthe shootincof M[r]. ShavancM[s]. Larrywas

an independent act of cofelon Browravflipped out” during the commission of the
robbery Defendant claims that the independent act instruction was applicable,
becaus he though that he was participatin¢in ar unarmer robberyin which lethal
forcewasnoicontemplatechisrolein therobberywaslimited totyingupthevictim,

anc he abandone the robbery after hearing Ms. Larry scream and seeing cofelon
Brownwithagun For these reasons, Defendantrokathat the murder of Mr. Shaw
anc attempte murde of Ms. Larry were outside the scopt of anc not a foreseeable
consequencof theunderlyincrobbery Defendant asserts that he was prejudiced by
counsel'failuretorequestheindependeractinstructior becausin the absenc of
thisinstruction the jury hacnclega basiconwhichto conside Defendant’ version

of events while determining its verdict.

Defendant’s argument is withbmerit. Anindependent act instruction would not have
been appropriate in this case, as Defahdas a willing participant in the underlying
robberyancbotlthe murde ancattempte murde wereforeseeablresult:of forces
which Defendar se'in motion According to Defendant’s motion, not only was he a
willing participanin the underlyincrobbery he wasthe onewhabouncMr. Shaw’s
hand:with thephone¢cord Infact, Defendant bound M8haw’s hands so tightly that
the medica examine hacto cuithe corcin ordeitoremoveit. Ms. Larry testified at
trial that upon entering the house, the robpesseeded to beat Mr. Shaw, “stomping
himanckicking him,” anc continuecto kick himwhile making¢him crawltothe back
bedroomwhere Defendant bound his hands. As a principal to the robbery, Defendant
is responsibl for his cofelon¢beatin¢Mr. Shaw anc Defendar himseltbounc Mr.
Shaw’« hands making it impossibl¢for Mr. Shav to defenchimself It is clear that
the underlying home invasion, robbery, and ptelsattack of Mr. Shaw set in motion
hismurder ancthaiMr. Shaw’smurde wasanaturaancforeseeabl culminatior of
thelevelof violenceusecby all four cofelon:in executinithe robbery See Bradley,
33So 3dai67% (“[E]Jven if the underlying criminal enterpris was merely to ‘beat
somesense into [the victim], the beatin¢would clearly be considere aforeseeable
forcewhichse in motior thekilling.”). Although Defendant did not himself pull the
trigger hefully perticipated in creating the circunastces that directly produced both
Mr. Shaw’sdeattanc the shootin¢cof Ms. Larry. See cf. Jackso, 18 So 3dai1026.

The independent act doctrine likewise does not apply when the evidence demonstrates
thaithe murde wascommittecin furtheranc of theinitial criminal scheme Thomas

v. Stat¢, 787 So. 2d 27 (Fla. 2d DCA 2001), citiLovette, 63€ So 2d 1304
(rejecting independent act instructiovhere murders committed to lessen the
possibility of detection and apprehension of robbers). Inthis case, Ms. Larry testified
al trial that she sew the face of one of the robbengien his mask fell off, and
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recognize hisidentity. Ms. Larry testified that afteMr. Shaw was shot, one of the
robber:saic that “if you don’t go back in thewnd Kill [her], we going to kill you.”
Atthat point, the robber whahe recognized as Joseph Simmons came back in and shot
hei three time<in the head Therefore, the evidence presented at trial supports the
conclusion that the attempted murder of Msry was committed in an effort to lessen

the possibility of detection and apprehensef the cofelons, and was thus committed

in furtherance of the underlying robbery.

Furthermore, “a shooting during an armed robbery is a foreseeable «Cannon v.
Stat¢, 18So 3d562 564 (Fla. 1siDCA 2009) citing Washingtolv. Stat¢, 87-So 2d
1268 127( (Fla. 4th DCA 2004 (“A shootin¢thai occur: duringc ar armecrobbery

with afirearmr doetnotexceerthe scoptof the armecrobbenscthatarindependent
actinstructiorisrequired.”) Although Defendant contends that he was unaware that
therobben schem involvec the use of firearms until justbefore Mr. Shav was shot,

the testmony of Ms. Larry at trial directlgontradicts this assertion. Ms. Larry
testifiec thatonthe nightthe robberytook place she hearca knock onthe front door
ancassoor as sheopeneithe dooi one of the robber: was pointingc agur in heiface.

Ms. Larry further testified thahe was positive that all four of the robbers were armed
with firearms during the commission of the robbery.

For the foregoing reasons, the “independetifjaxy instruction would not have been
appropriat in thiscase Therefore, Defendant cannot show that counsel’s failure to
request such aninstruction constituted deficient performance falling below prevailing
professione standard: See Zakrzewsk, 86€ So. 2d at 692. Counsel cannot be
deficien for failing toraiseameritles:claim. Teffeteller v. Dugge, 734 So. 2d 1009,
102< (Fla. 1999) accorc Ferrel v. Stat¢, 29 So 3d 959 97¢ (Fla. 2010) Because
Defendant has failed to satisfy the deficiency proiStricklanc, the inquiry ends, and

this Courineecnoideterminiif the prejudice pronchasbeer satisfied See Maxwell

v. Wainwrighi, 49C So 2d 927; Schoenwette v. Stat¢, 46 So 3d 535 54¢€ (Fla.
2010). Accordingly, this claim is denied.

(Dkt. 8, Ex. 17, pp. 99-102) (court’s record citations omitted).

As the stat¢ court explained the independer act doctrine is mean “to exonerat the
nonparticipar from acts committec by a co-felor thai are beyond the scope tfie original plan.”
Jacksolv. Stat¢, 18 S0.3¢1016 102¢ (Fla.2009) In its detailed order, the state court thoroughly
analyzeithe applicabilityof arindepender actinstruction This Court must accept the state court’s
conclusioithat unde Floridelaw,the evidence did not warrant this instruction. “Itis a ‘fundamental

principle tha state courts are the final arbilers of state law, and federal habeas courts should not
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second-gue:therr onsuct matters.” Herring v. Sec'y Dep’t of Corr., 397 F.3¢ 1338 135t (11th
Cir. 2005) (quotincAgar v. Vaught, 11€ F.3c 1538 154¢ (11tF Cir. 1997)) See alsc Estelle v.
McGuire, 502 U.S.62,67-6¢ (1991 (“[I]t isnotthe provinceof a federa habeacouritoreexamine
state-court determinations on state-law questions.”).

Further as the state couri found counse canno be ineffective in failing to raise a meritless
issue. SetBolende v. Singletan, 16 F.3c 1547 157 (11tr Cir. 1994 (“[I]t is axiomatic that the
failure to raise nonmeritoriou issue doe: not constitutcineffective assistance.” Dixon does not
show that th state courr unreasonab appliec Stricklanc or unreasonably determined the facts in
denying his claim. He is not entitled to relief on Ground One.

Ground Two

DetectiveLaure Spelmaltestifiec thaidurincthe investigationshereceivetdescription of
foursuspect:includinc Dixon. After she testified to Dixon’s @deription, Dixon stood for the jury at
the prosecutor’s request:

Q | wanted to ask you abottie physical descriptions during the course of your
investigation. Would it be fair to say that you developed four suspects in this case?

A Yes.

A The second suspect that was identified was Mr. Dixon.
Q Okay. And can you give us a physical description of Mr. Dixon?

A Yes. Mr. Dixon was identified as hag a very large build, being a black male,
tall, with a large build and short hair.

Q And during the time when you had contact with Mr. Dixon back in 2007, did he have
short hair back then?

A Yes, he did.
[STATE]: Judg, at this time | would ask the Court to direct Mr. Dixon to
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stand so that the jury might get a view of his description.

THE COURT: What says the defense?

[COUNSEL]: It's okay.

THE COURT: Mr. Dixon, sir, would you please stand up?

(WHEREUPON, DEFENDANT STANDS.)

THE COURT: Okay. Thank you.

(Dkt. 8, Ex. 2, Vol. lll, pp. 320-21).
Dixon allege: thaitrial counse was ineffective in failing to objec wher Detective Spelman

testified to hearsay and identified him in court. The state court denied Dixon’s claim:

Defendar claims thai counse was ineffective for failing to objec to “inadmissible
hearsa testimonanc in-court identification” by Detective Laura Spelman of the
Clearwater Police Department . . .

Defendar claimsthaibecaus Detective Spelmaidid notdisclostpreciselyhow she
obtaine(Defendant’ descriptionthe “inescapablinferenctto be drawr fromthese
statemeniancthe Court’sdirectin¢ [him] to stanc. . . was tharar unidentifiec[non-
testifying] eyewitnes hac furnishec the police with evidenc: of [his] guilt.”
Defendar asseis that this amounts to inadmissible hearsay and improper
identification Defendant asserts that he was prejudiced by this statement of
identification because it “undercut the defense without any basis in evidence.”

[ ] Defendar argue thai becaus the cast was “basec on the credibility of the
testimony, failing toobjec tothisidentification and having Defendant stand “tipped
the scal¢in favor of the prosecution’ case. Defendant argues that . . . Detective
Spelman’s description of him having short in 2007 bolsterer the credibility of
Shawanda Larry, who testified that only one of the robbers had short hair.

The Court finds that Defendant is not entitled to relief on this claim, as he fails to meet
his burder of demonstratin tha counsel’: failure to objec to Detective Spelman’s
testimon'resulte(in prejudicesufficienito underminiconfidenciin the outcomeof

the case See Haliburtor, 691So 2dai470 Rutherfor(, 727So0 2d216 In addition
tothisidentificatior by Detective Spelmar the Stat¢ presente substantie evidence

that Defendar was one of the four individuals wha participate: in therobbery The

State presente evidencithat Defendant’ DNA was preser on the phone¢ corc that

was use(to bindthe victim’s hands The State also presented an audio recording of
Defendant’ interview with law enforcemen in which he admitte« postMirande to
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participating in the robbery anc tying up the victim. During the course of this
interview Defendar describe the plar for the robbery described what he was
wearin¢durinctherobbery outlinecthe timeline of event: thaitook place durincthe
robbery admittec to tying up Shaw anc claimecthai he left the scen before either
victim was shot Therefore, even if counsel had objected to Detective Spelman’s
descriptioranc identificatior of Defendar as one of the four suspecidevelope in
this case this Couri finds thati it is unlikely thai the outcomc of the trial would have
beer differentin light of the DNA evidenc: presente ai trial anc Defendant’ own
admissionregardinchis participatior in therobbery Because Defendant has failed
to satisfy the prejudice prong of ttStricklanc test this couri neecnot addres the
deficiencyprong See Maxwell, 49C So 20927 Gonzale v. Stat¢, 98 So 2d 1017
(Fla. 2008). Accordingly, this claim is denied.

(Dkt. 8, Ex. 17, pp. 102-03) (court’s record citations and footnote omitted).

The recorcshow: thai the Stat¢ presente DNA evidencianc Dixon’s statemenito police,
botl of which were relevan to establishin his participatiot in the robbery (Dkt. 8, Ex. 2, Vol. lll,
pp.327-54 381-88) In light of this evidence, Dixon hast shown a reasonable probability that the
outcom of trial would have beer different if counse hac objeded during Detective Spelman’s
testimony Dixon has not demonstrated that theestadurt’s decision involved an unreasonable
applicatior of Stricklanc or was basei on ar unreasonab determinatio of the facts. He is not
entitled to relief on Ground Twh).
Ground Three

Dixon claims that trial counse was ineffective in failing to object to Detective Kerri

Spaulding’s testimony about her investigation intassault on Dixon. Detec@\Spaulding testified:

Q. Youthen gotinvolved in another intigation that actually occurred that same day
where there was an assault on the defendant, Gabriel Dixon; is that correct?

A. That's correct.

! Dixon also alleges that trial counsel was ineffedtivailing to object when the prosecutor referenced the
descriptions in closing arguments. That claim is addressed in Ground Four.
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Q. And because of that you actually went to go interview Gabriel Dixon to make sure,
basically, what the involvement was with this crime scene; is that correct?

A. Yes, itis.

Q. And justto kind of setit up, the as#tahat occurred on Mr. Dixon, the defendant,
the reasol you were investigating it is because those people who perpetrated that
assault on the defendant were actually friends of Joey Shaw; is that correct?

A. Yes, that is correct.

Q. So did you think this could have bessmme kind of retaliation or have some kind
of link to the murder?

A. Yes, | did.
(Dkt. 8, Ex. 2, Vol. lll, pp. 290-91).

The state courtdeniec Dixon’s claim thal counse was ineffective in failing to objec to the
guestions as leading, irrelevant, and calling for hearsay:

Defendar assertthatcounse was ineffective for failing to objec to DetectiveKerri
Spaulding’s recounting the sequence oftivestigation leading to Defendant’s arrest.
Detective Spaulding testifigdgarding an investigation of an assault on Defendant that
occurre« shortly after the robbery anc murder ard testified that she believed this
assault could have been some kind of retaliation for the murder. Defendant asserts that
counse shoulc have objecter to this line of questionini as leadirg, irrelevant, and
hearsay Defendant also appears to argue that counsel should have objected to the
State making reference to this testimony during closing argument, as this amounted to
the State “vouchinc for the credibility of withesse wha did not testify.” Defendant
asserts that this testimony was prejudicgduse it was irrelevant, distracted the jury
from the issue of whether he comtteed the offense beyond a reasonable doubt,
diverted the jury’s focus from the offer charged to collateral acts, and suggested
“guilt by association.”

[] Defendant asserts that had counsel objected to Detective Spaulding’s testimony,
there is areasonable probability that the jury would not have heard that Defendant was
attacke: by friends of the victim or thai this attacl was in retaliatior for the murder.
Defendar largue that the only inference to be drawr by this testimony was that
Defendar was attackeibecaus he wasindeecinvolvec in the murder anc thaihad

the jury not hearc this testimony the jury would not have been left to make this
inference and instead would have weighed only the evidence presented at trial.

The Couri finds that Defendant has not demoastd that a reasonable probability
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actually exists that the outcome of theltniauld have been different but for counsel’'s
failure to object to Detective Spauldisgéstimony. Detective Spaulding’s testimony
regardin(the investigatiol into the assau on Defendar deal with the issu¢ of how

law enforcemer cameto identify Defendar as beinc one of the person involvecin
thiscrime As noted in Ground Twisupra, therewas substantie evidencipresented
identifyingDefendant as being involved in the crime, specifically DNA evidence and
Defendant’ own admissions, notwithstanding any testimony regarding law
enforcement’ investigatiol anc identification of Defendant as a suspect. The
assertio tharhac the jury not hearcthis testimony they may have drawr a different
inferenct basd on the other evidence presented a trial is too speculative to
demonstral that the outcome of the trial would actually have beel different. See
Maharav. Stat¢, 77¢ So 2d 944 951 (Fla. 2000 (“postconvictior relief canno be
base(on speculatio or possibility.”). Because Defendant has failed to satisfy the
prejudice prong of thStricklanc test, this court need nadidress the deficiency prong.
Se¢ Maxwell, 490 So. 2d 927Gonzalez v. Sta, 99 So. 2d 1017

(Fla. 2008). Accordingly, this claim is denied.

(Dkt. 8, Ex. 17, pp. 103-04) (court’s record citations omitted).

The statecourireasonabl deniecrelief. As the state courbncluded, Dixon’s speculative
claimdoe:noiestablis|prejudicein light of the evidencithas Dixon participaterin therobbery See
Woocv.Bartholomey, 51€U.S 1,8(1995 (afederacourimaynoigran habeareliet“on the basis
of little more thar speculatio with slight support.”) Tejade v. Duggel, 941F.2c 1551 155¢ (11th
Cir. 1991) (vague, conclusory, or upported allegations cannot support an ineffective assistance of
counse claim). Dixon has not showr thal the stae court unreasonably appli<trickland or
unreasonably determined the facts in denying his claim. Ground Three does not warré 1t relief.
Ground Four

Dixon claims thaitrial counse was ineffective in failing to objec to imprope prosecutorial
comments. Dixon must demonstrate that the camtsweere both improper diprejudicially affected

his substantie rights Sextor v. Howarc, 55 F.3c 1557 155¢ (11tr Cir. 1995) “[I]t is not enough

2 Dixon’s claims that counsel was ineffective in faglito object when the prosecutor referred to the assault
are addressed in Ground Four.

Page 11 of 25



that the prosecutors’ remarks warelesirable or even universally condemned. The relevant question
is whethe the prosecutor’ comment sc infectec the trial with unfairnes as to make the resulting
convictior a denia of due process. Darder v. Wainwrigh, 477 U.S 168 181 (1986) (quotation
marks and citations omitted).

A reviewin¢ cour mus evaluat ar allegedlyimprope commen in the contex of botl the
prosecutor’ entire closing argumer anc the trial as a whole becaus “[c]laims of prosecutorial
misconduct are fact specific inquiries which n be conducte agains the backdroj of the entire
record.’ Id. Seealsc Unitec State v. Youn(, 47CU.S 1,11(1985 (“[A] criminal convictior is not
tobelightly overturneionthe basicof a prosecutor’ comment standin(alone for the statemenior
conduc mus be viewecin context only by sc doinc car it be determine whethe the prosecutor’s
conduct affected the fairness of the trial.”).

I. Opening Statements

During his opening statement, the prosecutor referenced the assault on Dixon:

The streets started talking and law enforcement started following those leads.

Law enforcement was directed to the defen anc his involvement because what

endecuphappenin shortly afteithisis law enforcemer goia call thai the defendant

became a victim of an assault. T¥ends of Joey Shaw came looking for the
defendar thinking he was involved Law enforcement came out and talked to the
defendant.

(Dkt. 8, Ex. 2, Vol. II, pp. 129-30).

Dixon allege:that “[a]lthough thest ‘two friends of Joey Sdw’ were neither deposed nor
placecunde subpoen to testify. trial counse did not objec to mentior of their allegecmotivation
orthough proces onthe basi:of hearsayrelevance or speculation. (Dkt. 1, p. 8). Dixon appears
to raise ar independer claim that counel was ineffective in failing to object to these statements.

However he did notsatisfythe requiremer tharhe exhaus his claimin statecouribefore presenting
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it in his habea petition See 28 U.S.C § 2254(b)(1)(A) Dixon did not specifically claim in his
amende postconvictiol motior thai counse was ineffective in failing to objec to the prosecutor’s
openin¢statemen (Dkt. 8, Ex. 16, pp. 76-81). Dixon cannot return to state court to raise the claim
in ar untimely postconvction motion. See Fla. R. Crim. P. 3.850(b) Accordingly, the claim is
procedurall defaultec anc Dixon doe: noi showthatar exceptiol applie:to overcom: the default.
Se«Smittv.Jone, 25€F.3¢1135 113¢(11tk Cir. 2001 (“If the petitione hasfailedto exhaus state
remedie that are nc longel available thai failure is a procedural deftt which will bar federal
habeas relief, unless either thesmand prejudice or the fundamemtédcarriage of justice exception
is established.”).

Notwithstandinithe default Dixonfailsto sfow entitlement to reliefAttorneys use opening
statemenito se outwhattheyexpecthe evidencito show See Unitec State v. Lizon-Barias, 252
Fed App’x 976 97& (11tF Cir. 2007 (“An openin¢statemer gives counse the opportunityto state
whai evidenci will be presente in ordel to make it easie for the jurors to understand what is to
follow, ancis notar occasiolfor argument. ); Occhiconev. Stat¢, 57C S0.2(902 904 (Fla. 1990)
(“Opening remarks are not evidence, and the purpose of opening argument is to outline what an
attorney expects to be established by the evidence.”).

The prosecutc callec Detective Spaulding to testify about the assault on Dixon and its
connectiol to her investigation The prosecutor also playedecording of Dixon’s statement to

police in whichhe addressethe assaul? This evidence was not inconsistent with the prosecutor’s

% The statement provided:

DETECTIVE SPELMAN: [] Let me ask you one thing. Detective Spaulding interviewed you the day
that this happened after you wesieot at on your street, right? Did you believe that that was
retaliation for this?

(continued...)
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statement:anc Dixon does not establish that his attorhayg any reason to believe the State would
noipreser thisevidencidurincthetrial. As Dixon does not show thiéile comments were improper,
hefailsto establis|thatcounse was ineffective in notobjecting Further, in light of the evidence of
Dixon’s guilt, he has not showr a reasonabl probabilty the outcome of trial would have been
different had counsel objected. Dixon is not entitled to relief on this claim.

1. Closing Arguments

The remainde of Dixon’s claims conceri counsel’ failure to objec to allegedlyimproper
statementin closinc argument: “[T]he ‘sole purpose of closing argument is to assist the jury in
analyzing, evaluating and applying the evidencUnitec Siates v. Pears¢, 746 F.2d 787, 796 (11th
Cir. 1984) (quotin(Unitec State v. Dorr, 63€ F.2c 117 12C (5th Cir. 1981)) A prosecutor may
commen on the evidence and express the conclusions he contends the jury should draw from the

evidence Unitec State v. Johns, 734F.2c¢ 657 665 (11t Cir. 1984) See alsc McArthur v. Stat,

3(...continued)
MR. DIXON: (Unintelligible) fittin’ to die, youthomeboys going to die and I'm starting with you.

DETECTIVE SPELMAN: Do you have any idea how thaew that you were involved in this at that
time?

MR. DIXON: No.
DETECTIVE SPELMAN: Okay.

DETECTIVE MONTE: How did the word get out so quick? | mean, they were at your house that
morning before anyone even kn[e]w about - - did you tell anybody?

MR. DIXON: No.

DETECTIVE MONTE: Do you think somebody else told somebody about it?

MR. DIXON: I really don't know because when | walggthat morning, | went down there to talk to
my neighbor, and the car pulls up and he talks atisuitomey dead and you all going to die and all

your homeboys going to die, and he droffeaad he came back with (unintelligible).

(Dkt. 8, Ex. 2, Vol. lll, pp. 352-53).
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801 S0.2¢ 1037 104( (Fla. 5th DCA 2001 (“The courts generally allow wide latitude in closing
arguments by permitting counsel to advance all legigrarguments and draw logical inferences from
the evidence.”).

A.

Dixon contends that trial counsel shouldséabjected when the prosecutor improperly
bolsterei the State’s cast by sayin¢ thai Dixon’s attacker hac the informatior right anc knew that
Dixon was involved. The state court denied Dixon’s claim:

Defendant argues that counsel was ineffedtv failing to object when the prosecutor
engage in imprope argumer to the jury durinc rebutta closing Defendant claims
thaithe prosecutcimproperlybolstereihis castby statin¢tha “guystharlive in the
neighborhood had the information right” and threatened Defendant “because they knew
he was involved.” Defendant asserts that this left the jury with the impression that
these “guys” provided investigators with &dxhal information that was not disclosed

to the jury, and that this argument was therefore “clearly prejudicial.”

[11n hisamende motion Defendar asserttharhaccounseobjecte(to the multiple
statementin the prosecutor’ closincargumer complainei of within Grounc Four,

there is a reasonabl probability thai the outcome of the trial would have been
different Defendant argues that the evidence presented at trial did not foreclose the
possiblity that Defendant mighthave abandoned the robbery attempt, but that the
weaknes of the prosecution’ cast was strengthened | defens counse failing to

object to these statements during closing argument. Defendant argues that these errors
may have playec a substantic pari in the jury’s delibeiation, as the jury may have
reache its decisior becaus of errorwithout consideriniotheireason untainte«by

error that would have supported the same result.

[A]ttorneys are permittec wide latitude in closing argument: althougt they are not
permitted to make improper argument and masfine their argument to the facts and
evidence presented to the jutMerck v. Stat¢, 975 So 2d 1054 1061 (Fla. 2007)
(“Closing argument is an opportunity for counsel to review the evidence and to
explicate those inferences which may reasonably be drawn from the evid¢Eord.”);

v. Stat¢, 70z So 2d 27¢ (Fla. 4th DCA 1997) Franqu, 804 So 2d ai 1195 In this
casethe Statewas commentinionthefacithai Defendar was attacke: by friends of

the victim on the day aftel the murder, which led police to believe that this attack
could have been some kind of retaliation or have some kind of link to the murder. This
evidenciwas properlypresentetothejury during Detective Spaulding’: testimony.

The couridoe:notfind thisto be arimprope argumer buia permissibliinstanc of

the State offering inferences which car be made baseiupor the evidence As this
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argumer is notl improper, counsel was not ineffective for not objectinSee
Hitchcocl, 991 So. 2d at 361. Accordingly, this claim is denied.

(Dkt. 8, Ex. 17, pp. 107-08) (court’s record citations omitted).

The statecourireasonabldeniecrelief. As the state court found, the prosecutor commented
onancdrew ar inferenc«fromtestimon:thaipolice believed the assault may have been in retaliation
for Shaw’smurder Dixon has not shown that the commamtounted to improper bolstering, which
occur:wher “the jury coulc reasonabl believe thai the prosecutc was indicating a persone belief
in the witness credibility.” Unitec State v. Bernal-Benite, 594 F.3c 1303 1312 (11tr Cir. 2010)
(quotatiormarksanccitationsomitted) A prosecutor may run afoul of the prohibition on bolstering
“by indicatinc thal information not before the jury supports the witness’s credibilild. The
prosecutor’ comment did notsuggesthaithe attacker gave police additiona informatior thaiwas
not disclosed to the jury. Dixon has not established that the state court’s ruling involved an
unreasonab applicatior of Stricklan¢, or wasbaseionar unreasonab determinatio of the facts.

He is not entitled to relief on this claim.
B.

Dixon argue thai counse was ineffective in not objecting when the prosecutor made two
reference to the description of the suspeciin closin¢ arguments As pertinent to this claim,
Detective Spelman testified that, according to thergagms she received, all of the suspects besides
Dixon haclong dreadlocks (Dkt. 8, Ex. 2, Vol. lll, pp. 320-22)Shawanda Larry testified that she
initially saw three perpetrator: (Dkt. 8, Ex. 2, Vol. Il, pp. 145-46)She testified that one man had
longdreadlockin aponytail (Id.,p.146) She testified that two ddbandanas covering their faces
fromthe nosedown anconehacsomesoriof facecoverin¢with eyeholescuiout. (1d., pp.146-47).

She alsc testifiec thai the fourth man whos¢ mast hac fallen dowr sc thai she coulc se¢ his face,
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stayed near her in a bathroom during the events hatlreer as all the robbers were leaving the house.
(Id., pp. 152-53, 156).

The prosecutor stated, “we know the defendanv@ved in committinghat robbery because
heisoneofthelargemer with nodreacs wearing a ski mask and bandana based on Shawanda Larry’s
testimony.” (Dkt. 8, Ex. 2, Vol. IV, pp. 429-30). The prosecutor later said, “Well, three of the four
hac dreads anc all hac long dread. This defendant was the only one with short hair. So it's
consister thal one would wear a ski mask to cover up the fact that you're the only one without
dreads. (Id.,p.437) Dixon claims that the prosecutor incottgattributed the description of three
mer with dreadlock to ShawandLarry,ancthat “hearsay identification allowed the State to reason
the Petitione wasthe perpetratc whastoocbefore Shawand Larry,” discreditinchisabandonment
defense. (Dkt. 1, p. 7).

Dixon’s claim of ineffective assistance of trt@lunsel for failing to object to the prosecutor’s
statementis unexhauste becaus he did not specifically preser it in hisamende postconviction
motion (Dkt. 8, Ex. 16, pp. 70-75). Because Dixon cametirn to state court to raise the claimin
ar untimely postconvictioimotion se¢Fla.R. Crim. P. 3.850(b), the claimis procedurally defaulted.

SecSmitl, 25€ F.3cal 1138 Notwithstanding the default, Dixonilgto show entitlement to relief.

Dixon has not showr thar his counse performecdeiiciently in not objecting. First, while
counsedid not objec to the prosecutc attributing the description to Shawand Larry, in counsel’s
closing argument, he disagreed with the State’s contention that LarryietéthiiEe robbers as having
dreadlocks (Dkt. 8, Ex. 2, Vol. IV, pp. 441-42). Secomadntrary to Dixon’s claim, the remarks did
noisuggesthatDixon stoocwatcl ovel Larry during the robbery And any such suggestion would
have beer defeate by Larry’s testimon that the persoi whe staye(with her anc sho herwas co-
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defendar Josep Simmons whorr she personall recognized. (Dkt. 8, Ex. 2, Vol. Il, pp. 152-53,
156) Finally, considering the significant eviderafeDixon’s involvement in the robbery, he does
noi show a reasonabl probability tha: the outcom« of trial would have beer different hac counsel
objected to the State’s comments. Dixon is not entitled to relief on this claim.

C.

Dixon argue thai trial counse was ineffective in failing to objec wher the prosecutor
misrepresented his statements. The state court denied this claim:

Defendar first asserttharcounse wasineffective for notobjecting to the prosecutor
“misrepresenting the Defendant’s comments to investigators.” In closing argument, the
prosecutc state( thai Defendar “knew Joey Shaw was going to get shot” and
misrepresente his statemeni to law enforcemen quoting him as saying “I knew
Brown was going to shoot him by the waywees carrying himself,” when what he had
really saic wher asketif he knew which one of his cofelon: sho Shawv was “It was

like Brown. It was like how he carry himsélf.Defendant asserts that this was
prejudicial because it “seriously undercut” the theory of defense that Defendant did not
know Brown had a gun and that the shootings were not a part of the robbery plan.

[] In hisamende motion Defendar assertthaihaccounseobjecte(tothe multiple
statementin the prosecutor’ closincargumer complainei of within Grounc Four,

there is a reasonabl probability thai the outcome of the trial would have been
different Defendant argues that the evidence presented at trial did not foreclose the
possibility that Defendar might have abandone the robben attempt, but that the
weaknes of the prosecution’ case wa strengthene by defens counse failing to

object to these statements during closiggiarent. Defendant argues that these errors
may have playec a substantial part in the jury’s deliberation, as the jury may have
reache its decisior becaus of the errorwithout consideriniothelreason untainted

by error that would have supported the same result.

This claim is without merit. The Florida Supreme Couras held that wide latitude
isaffordeccounsedurincargumenlogicalinference maybedrawn anccounseis
allowecto advanc all legitimate arguments See Franqu v. Stat¢, 804 So 2d 1185,
119t (Fla.2001) The State is permitted toroonent on the evidence and testimony
anc offer inferences which may reasonably be drawn from the evideiSee
Bertolottiv. Stat¢, 47€ So 2d 130 134(Fla.1985) Here, the State’s comment stems
from testimony which was properly presented to the jury at Cf. Waterhous, 792

So 2dai1190 During Defendant’s recorded interview with law enforcement, which
was presented at trial, the following exchange took place:
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DETECTIVESPELMAN: Okay So you’re maintaining that you
were not il the houstwhen the shots
were fired?

DEFENDANT: Wher the shot«was | was outside |
was on the street.

DETECTIVE SPELMAN: How many shots did you hear?

DEFENDANT: It was like | think four.

DETECTIVE SPELMAN: Fouishots Okay. Do you know from
what you've heard or what you saw
which one of the three that stayed in the
house shot Joey Shaw?

DEFENDANT: It was like Brown. It was like how he
carry himself 1 can’'t see myself
hanging around a person like that.

DETECTIVE SPELMAN: Okay Do you know either from what
you saw that night or from what you've
talked about since who was the one
that pulled the trigger and shot Joey?

DEFENDANT: Brown becaus he was the only one
with the gun.

Based on this exchange, and because Defendant’s response was somewhat ambiguous,
it was notunreasonab for the State¢ to offer the inferenc(thai Defendar knew that
Brownwas goinc to shoo Mr. Shaw by the way he was carryin¢ himself Since the
allegedly imprope commen originatec from facts presente al trial, anc was a
reasonablinferencedrawn from Defendant’s exchange with law enforcement, it was
proper See Gonzale v. State, 99C So 2d 1017 1028-2¢(Fla. 2008 (“[The proper
exercis: of closing argumer is to review the evidenc: anc to explicate those
inference whichmaybe reasonabldrawr fromthe evidence.” (Quotin¢ Bertolott,

47€ So 2dat134) Therefore, counsel cannot bedst be deficient for failing to
object to this statemenSee Hitchcock v. Stat¢, 991 So 2d 337 361 (Fla. 2008)
(“Counse canno be deeme ineffective for failing to make a meritles: objection.”).

Additionally, Defendant’ assertion that the numerou alleged errors in the
prosecutor’: closing argumer may have playec a substantie role in the jury’s
deliberation da not establisl a reasonable probabilityat the jury would have
returnecadiffereniverdictin light of the evidencithaiwas properly presente tothe
jury aitrial, ancamount tospeculatior See Waterhous, 79z So 2dai1190. Forthe
foregoing reasons, this claim is denied.

(Dkt. 8, Ex. 17, pp. 105-06) (court’s record citations omitted).
Forthereason expresse by the statecourt Dixon fails to showthaithe statemer was nota
prope inferencitfromthe evidence or thatit prejudicially affectechis substantierights Dixon has
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not showr that the state court unreasonably concluded that he failed to establish either deficient
performance or resulting prejudice. As the state court’s ruling did not unreasonabStrickland
or unreasonably determine the facts, Dixon is not entitled to relief on this claim.
D.

Dixon allege: thai trial counse was ineffective in failing to object when the prosecutor
speculated about Dixon’s thought process. The state court denied this claim:

Defendar claimsthaicounse wasineffective for failing to objec tothe prosecutor’s
“speculating on the Defendant’s thought process.” Specifically, Defendant asserts that
defens counse shoulc have objectecto the following narrative in the prosecutor’s
rebuttal closing argument:

Of course, now Mr. Dixon knows that his DNA is [all] over that phone
cord Now he’s got to try to mininze. But if | tell law enforcement
thatl goiaride home ther if thereis awitnes:thai saw me gei out of

the car tharwill be consister with havinggotbackin the carancl’ll

have to latel explain well, we hac a breal up,anc | forgoito tell you

thail leftearly Sets that up so when he gets back in the car - - he had
plenty of time to think abou this, folks. We're talking about months
laterwher law enforcemer present himwith the DNA. He can say

he gotbackin the calin castanybod)saw him gei out of the cai with

these guys.

Defendant asserts that this “imaginary account” of his thought process was
objectionabl becausit was speculative outsid¢the scopcof rebuttaargumen was

noi a reasonabl inferenct that could be drawn from evidence, and discredited the
theory of defense.

[] Inhisamende motion Defendar asserttharhaccounse objectertothe multiple
statementin the prosecutor’ closin¢argumer complainerof within Grounc Four,

there is a reasonabl probability thal the outcome of the trial would have been
different Defendant argues that the evidence presented at trial did not foreclose the
possibility thal Defendar might have abandoned the robbery attempt, but that the
weaknes of the prosecution’ cast was strengthened | defens counse failing to

object to these statements during closiggiarent. Defendant argues that these errors
may have played a substantial part in the jurydsliberation, as the jury may have
reache its decisior becaus of the errorwithoui consideriniotheireason untainted

by error that would have supported the same result.

As previously indicated the State is permitted to comment on the evidence and
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testimon' anc offer inference which may reasonabl be drawr from the evidence.
Sec¢Bertolotti, 47€ So 2dai 134 Contrary to Defendant’s assertion, the statements

in questiol here constitutel a reasonale inference drawn from evidence properly
presented attrial. Detective Spelmanifiestthat she initially interviewed Defendant
onDecembe5, 2007 at whichtime he completelrdeniechis involvemen with the

crime. Evidence was presented th&INA swab of Defendant was subsequently
taken, and that Defendant’s DNA was foundrephone cord used to bind the victim.
Additionally, Defendar gave a tape recorder interview with law enforcemer on
Januar 4,2008 whichwasplayed for the jury. During this interview, Defendant told

law enforcemer thai he tied up the victim anc left the scenicbefore any shot: were

fired. Defendant further stated that his cofelons later picked him up while he was
walking home. Detective Spelman testified that Defendant initially denied
involvement anc it was only aftel Defendar was confrontecwith the fact that law
enforcemer hac DNA evidenciplacin¢chimaithe scenithai Defendar change his

stoly, admitted to being at the scene, and provided the statement described above.
Therefore, the State offering an inference that Defendant fabricated his story only after
being presented with DNA evidence months after the crime occurred was not
unreasonab in light of the evidenc: presente ai trial. As this argument is not
improper counse was nol ineffective for not objecting See Hitchcocl, 991 So 2d

at 361.

Furthermore, contrary to Defendant’s argument, this account was not outside the scope
of the defense’ closing argumen' Taken in context, it is clear that the State’s
argumer wasin responstothe defense’ versior of events Defense counsel argued

that Defendant walked out of the house wheheard the woman scream, he heard the
shot: aftel he walkec out of the house anc that his cofelon¢latel pickec him up and

gave himaridehome In context, the State’s oonent in question was preceded by
adiscussio of Defendant’ statemer to law enforcemer thai he left the sceniand

was pickec up by his cofelon:wher he was abou halfway home For the foregoing
reasons, this claim is denied.

(Dkt. 8, Ex. 17, pp. 108-09) (court’s record citations omitted).

“A prosecutolasar advocateis entitlecto make afair respons tothe argument of defense

counsel. Unitec State v. Stanle, 495 Fed App’x 954 957 (11tr Cir. 2012) “[l]ssues raised by

a defendar in closing argument are ‘fair game for the prosecution on rebutUnitec State v.

Reeve, 742 F.3c 487 50& (11tr Cir. 2014 (quoting Unitec State v. Sarmient, 744 F.2c 755 765

(11t Cir.1984)) “[T]heideeof ‘invited responseis use(noito excusiimprope commentsbuito

determini their effeci on the trial as a whole.'Darder, 477 U.S ai 18Z (citing Unitec State v.
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Youn(, 470 U.S. 1, 13 (1985)).

In his closing argument, defense counsel asklrd the portion of Dixon’s statement in which
he saictha  he walkec away from the houstwher he hearcShawand Larry screan anc thai his co-
felons pickec him up aftetthey left anc drove himthe res of theway home (Dkt. 8, Ex. 2, Vol. IV,
p.452) In hisrebuttal closing argument, the prosecutor argued that it did not make sense that Dixon’s
co-felon: would pick him up if he hac deserte therr during the offenses (Id., pp. 468-69). The
prosecutc theorize(thaionce Dixonlearnecof the DNA evidenci placing himin the house hetold
the story thai he left the houscbuiwas pickec up laterto minimize hisinvolvemen while explaining
his havingbeer droppetoff afteithe crimes (Id., p.469) Therefore, as the state court found, when
taker in context the prosecutor’ statemer wasin responsto the defens theory And Dixon does
not show that viewed in this context, the comment wiasproper or prejudicially affected his
substanti¢ rights As he has not shown that the staburt’s finding involved an unreasonable
applicatior of Stricklanc or was baseron ar unreasonab determinatio of the facts Dixon is not
entitled to relief on this claim.

E.

Dixonargue thaitrial counse shoulchave objecte(to the prosecutor’ comment abou the
jury instructions. The state court denied his claim:

Defendar furthei claims thai counse was ineffective for failing to objec wher the

prosecutc contravenethejury instructions Specifically, Defendant asserts that the

prosecutor stated that “you’re not going to hear any type of abandonment instruction,”
however the attempted robbery instructimderlying Count Oné&;irst-Degree Felony

Murder, provided that “[i]t is not antt@mpt to commit robbery if the defendant

abandonetheattemp....” Defendant asserts that this comment amounted to a gross

misstatemel of the law which “may have playec a substantic part in the jury’s
deliberatiolanc contribute(tothe actuaverdicireached. Defendant asserts that as

the jury founc him guilty on Coun One by genere verdict it is noi cleaiwhethe the
jury convicted him on the underlying felony of robbery or attempted robbery.
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[] In hisamende motion Defendar assertthaihaccounseobjecte(tothe multiple
statementin the prosecutor’ closincargumer complainei of within Grounc Four,

there is a reasonabl probability thai the outcome of the trial would have been
different Defendant argues that the evidence presented at trial did not foreclose the
possibility that Defendar might have abandone the robbery attempt, but that the
weaknes of the prosecution’ cast was strengthened | defens counse failing to

object to these statements during closing argument. Defendant argues that these errors
may have playec a substantic pari in the jury’s deliberaton, as the jury may have
reache its decisior becaus of the errorwithout consideriniotheireason untainted

by erroithaiwould have supporte the sameresult Defendant further asserts that the
misstatemel of the abandonment instruction may have also affected the jury’s
consideration of the Defendant’s claim of abandonment with respect to Count Two.

The CourtfindsthaiDefendar is noientitlectorelief onthisclaim,as Defendar has

failedtodemonstraithaareasonablprobability actuallyexiststhai the outcomeof

the proceedin would have been different had defense counsel objected to the

prosecutor’s statements regarding the abandannT he jury was instructed that what

the attorney sayin their closincargumentis notevidencior instructior onthe law.

The jury was further instructed that it must follow the law as set out in the jury

instructions anc thaithe casewas to be decideconly upor the evidencipresente at

trial ancthejury instructions The assertion that the prosecutor’s statement may have

affectec the jury’s deliberation remains too speculative to demonstrate that the

outcomeof the trial would actually have beer different See Mahara, 77€ So 2d at

951. Accordingly, this claim is denied.

(Dkt. 8, Ex. 17, pp. 109-11) (court’s record citations omitted).

The trial courtinstructer the jury thatwhaithe attorney saic in closing argument was not
evidenc or the jury’s instructior on the law, thai it mus follow the law as< providec in the
instructions ancthatit mus decid¢the castbaseionly onthe evidencianctheinstructions (Dkt. 8,
Ex. 2,Vol. IV, pp. 427 496-97) The jury is presumed to have followed these instructiSes.
Browr v.Jone;, 255 F.3¢ 1273 128( (11t Cir. 2001 (“We have state(in numerou case . . . that
jurors are presumed to followdlcourt’s instructions.”). Dixon deenot argue, and the evidence does
not show thai the jurors failed to follow their instructions. Accordingly, the state court did not

unreasonably find that Dixon’s claim was too specuggtivestablish prejudice. Dixon has not shown

thaithe stat¢court’sdecisiot involvec ar unreasonab applicatior of Stricklancor wasbaseionan
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unreasonable determination of the facts. He is not entitled to relief on this claim.
Ground Five

Dixon argues that he is entitled to relief basadhe cumulative effect of trial counsel’'s
allegecerrors The state court denied this claim, finding that “where the alleged errors urged for
consideratio in a cumulative error analysi: are individually eithel procedurall barrec or without
merit, the claim of cumulative errol alsc necessaril fails. . . . Becaus eact of Defendant’ claims
has been denied herein, this claim of cumulative error is also denied.” (Dkt. 8, Ex. 17, p. 111).

Becaus Dixon has failed to establis| ary specific instances of @ffective assistance, he
canno show entitlemento relief on his cumulative erroi claim. See Unitec State v. Barshoy, 733
F.2d 842,852 (11th Cir. 1984) (“Without harmful esghere can be no cumulative effect compelling
reversal.”) Dixon has not demonstrated that the state court’s rejection of his claim was contrary to
or ar unreasonab applicatior of clearly establishe federa law, or was baseion ar unreasonable
determination of the facts. Dixon is not entitled to relief on Ground Five.

Any claims not specifically addressed herein have been determined to be without merit.

It is thereforcORDERED that:

1. Dixon’s petition for writ of habeas corpus (Dkt. 1DENIED.

2. The Clerk is directed to enter judgment against Dixon and to close this case.

3. Dixon is not entitled to a certificate of appealability (“COA”). A petitioner does not have
absolutientittemento appecadistricicourt’sdenia of hishabea petition 28 U.S.C. § 2253(c)(1).
A COA mus firstissue.ld. “A [COA] may issue ... only if the applicant has made a substantial
showin¢ of the denia of a constitutioneright.” Id. al82253(c)(2) To make such a showing, Dixon

“must demonstral thar reasonabl jurists would find the district court’s assessme of the
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constitutione claims debatable or wroncTennarcv. Dretke, 54z U.S 274 282z (2004 (quoting
Slaclt v. McDanie, 52¢€ U.S. 473 484 (2000)) or that “the issues presented were ‘adequate to
deserv encourageme to proceed further.’Miller-El v. Cockrel, 537 U.S 322 335-3¢ (2003)
(quoting Barefoot v. Estell, 463 U.S. 880, 893 n.4 (1983)). Dixon has not made this showing.
Because Dixon is not entitled to a COA, he is not entitled to ain forma pauperi.:

ORDERED in Tampa, Florida, on March 26, 2018.

Charlene Edwards Honeywell ]

United States District Judge

Copies to
Gabriel Dixon

Counsel of Record
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