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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
F. OTIS STEPHEN,
Plaintiff,
V. Case No: 8:15-cv-556-T-36AAS
H. LEE MOFFITT CANCER CENTER
AND RESEARCH INSTITUTE LIFETIME
CANCER SCREENING CENTER, INC.,

Defendant.
/

ORDER

This matter comes before the Court upon the Plaintiff's Motion for Summary Judgment
(Doc. 73), Defendant’s Response in Opposition (383, Plaintiff's reply (Doc. 97), Defendant’s
Motion for Summary Judgment ¢@. 77), Plaintiff's amendexksponse in opposition (Doc. 92)
and Defendant’s reply (Doc. 108). Additionallyet@ourt has considered Defendant’s Motion to
Strike Portions of Plaintiffs Response tdotion for Summary Judgment (Doc. 102) and
Plaintiff's response in opposition (Doc. 109). Oral argument on the motions was held on February
17, 2017 (Doc. 126). Upon due consideration of the parties’ submissions, including deposition
transcripts, affidavits, memorandd counsel, and exhibits attazhthereto, and for the reasons
that follow, the Court will DENY Plaintifs Motion for Summary Judgment and GRANT
Defendant’s Motion for Summary Juadgnt. Defendant’s Motion to i8te Portions of Plaintiff's

Response to Motion for Sumnyatudgment will be DENIED.

! Plaintiff's original response in opposition Befendant’ Motion for Summary Judgment (Doc.
88) was amended by Doc. 92 to correct a scrivener’s error.
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I.  STATEMENT OF FACTS?

Plaintiff, F. Otis Stephen, who is black,da® his employment with the H. Lee Moffitt
Cancer Center and Research Institute, dioeng business as Moffitt Medical Group (“Moffitt”)
as an endoscopist and gasnterologist on May 21, 2013, at an annual salary of $265,012.80.
Stephen Dep.at 10:2-9, 13:5-8, 15;18-24, 1:12-1Boc. 25 at | 13. The Chair of the
Gastrointestinal Oncology Department, Dr. Moge Malafa, supervised Stephen. Doc. 105 at
2. Non-party H. Lee Moffitt Cancer Center and &ash Institute Hospital, Inc. (the “Hospital”)
granted privileges to Stephen tonkat the Hospital. O’Connor Aff. 7. Moffitt placed Stephen
on paid leave on November 1, 2013, after which he returned on November 11, 2013. But Moffitt
ultimately terminated his employment on October 23, 2014. The following describes the series of
incidents that occurred prito Stephen’s termination.

a. August 14, 2013 Procedure

On August 14, 2013, Stephen was conducting an endoscopy procedure and was the
physician in charge. Doc 105 at | 3. The supptaff included nursenesthetist Christian
Cleveland-Peck, nurse Melissa Rosa, and emgysiechnician Arnold Gallardo. Doc. 105 at 4.
During the procedure Rosa used the term “nigger-rig” to describe fixing machinery that was not
functioning properly during the procedur8tephen Dep. 179:24-180:11. Lucy Armistead,
Manager of Patient Care and Rasdirect supervisor became awasf this incident and notified

Nancy Bolyard, Director of Nursing fderioperative Services. Dudley Affit § 25. On August

2 The Court has determined the facts, whighwardisputed unless otherwise noted, based on the
parties’ submissions, including stipulations ofesgt material facts, depositions, affidavits and
attachments thereto.

3 Deposition of F. Otis Stephen. Doc. 89-1.

4 Affidavit of Jane O’Connor. Doc. 78-5.

® Affidavit of Ashley Dudley. Doc. 78-3.



20, 2013, Bolyard e-mailed Stephen alerting him shatwas aware die incident, that she found
that behavior unacceptable, and that she wantéalkdo Stephen abouit before addressing it
with Rosa.ld. Stephen responded, “I have no idea what you are talking albduBdlyard then
spoke to Stephen, who told her that the id®agtbeen resolved. Stephen Dep. 181:6-16. Bolyard
told Stephen that she was goitoginvestigate the incident|though Stephen said there was no
need.ld. at 181:16-17. Once the investigation wasnplete, Moffitt issued a Coaching &
Counseling Report to Rosa relating tstimcident. DudleyAff. at  25.
b. October 30, 2013 Procedure

On October 30, 2013, Stephen performed amathdoscopy procedure. Gallardo, nurse
anesthetist Lori Walz, and nurse Luz Diez wearesent. Stephen Dep. 29:4-12, 29:25-30:1, 64:5-
20. During the procedure, several of thosespnt participated im heated and prolonged
discussion involving race relafis, incarceration, and capital punishment. Stephen Dep. 61-21-
62:7; Doc. 105 at § 8. Walz madestatement to the effect ofléisks are in prison because they
commit all the crimes|.]” Stephen Dep. 77:24-80:3&phen said to Walz, while leaning forward
and raising his voice: “do notibg that racist shit to me3tephen Dep. 82:13-21, 83:20-23.

Afterwards, Gallardo, Diez, and Walz provideeports to Human Resources about the
incident. Diez reported that Pdiff lunged across the table tomis Walz and said “[y]Jou don’t
know the fuck about it.” O’Connor Aff. 1 35-36. Waeported that Sgihen lunged at her with
the endoscope in his hand and screamed “[dlmit know what the fuck you are talking about”
and “[t]hat’'s why you don’t know aithing[;] because you're a whigeiburban bitch.” Dudley Aff.
19 27-28. She stated that she $elired and thought that Stepheas going to come across the

table and strangle hdd. Gallardo corroborated Walz and Rosa’s accounts and stated that Stephen



called Walz a “white suburban bitch,” that Walas scared, and that if there had not been a bed
between them Stephen would have leapest at Walz. O’Connor Aff. at 1 35, 37.

Stephen attempted to report the incident to his supervisors Malafa and Scott the same day.
His assistant scheduled a megtwith Stephen, Scott, and O’Connor for later that day. Stephen
Aff. ¢ at 7 9.

On October 31, 2013, Dr. Jonathan Lancaster, then Moffitt's President, Vice President Dr.
Lee Green, and Jane O’Connor met with B&p Stephen Dep. 96: 2%, 99:21-24. During the
meeting, Stephen admitted that he leaned forwaddsaid “do not bring that racist shit to mil”
at 99:21-102:25. Lancaster told Stephen that he would be placed on paid leave of absence, and that
Moffitt would continue the investigation. &then Dep. 146:4-16, Ex. 5, 107:11-15. Stephen’s
scheduled procedures were postponed prior to deing. Stephen did not lose any pay or benefits
and his paid time off continued accrue. Stephen Dep. 146:20-3%phen requested that Moffitt
interview nurse Sheila Homolya and Christiarev&land-Peck claiming that both had personal
knowledge regarding Gallardo’s hostility towaiStephen. Stephen Aff. at  10. Moffitt did not
interview themld. Walz was issued an Employee Couimgp& Coaching Repoifor the incident.
O’Connor Aff. at  38; Doc. 105 at 1 11.

On November 10, 2013, Stephen signed gnat Employment Opportunity Commission
(“EEOC”) Charge of Discrimination (the “Charge”) against Moffitt alleging “unequal terms and
conditions of employment when it came to discipnactions due to racel[,]” in violation of Title
VII of the Civil Rights Act of 1964, as amded. Stephen Dep., Ex. 5, Doc. 89-2 at 15.

On November 14, 2013, Stephen received ardétom Dr. Malafa indicating that Moffitt

would soon complete its investigation of tletober 30, 2013 incidenhis paid leave was

6 Affidavit of F. Otis Stephen. Doc. 89-5.



concluded as of November 11, 2013, and his pgeewere restored. Do89-5 at 8. The letter
indicated that Stephen was placed on leave “to de-escalate the situation and allow Moffitt Medical
Group to begin its investigjan of these complaintsid. On December 3, 2013, Malafa issued a
Final Written Warning (“FWW”) to Stephen, regandithe October 30, 2013 incident, stating that

“an emotionally charged conversation involving raceatged to an inappropriate level such that
attention and focus on the pmatt and procedure may have been compromised.” Stephen Dep.
110:24-111:10, Ex. 4.

On December 18, 2013, the Hospital informed Stephen that he had to participate in a
confidential peer review process called a FBecliProfessional Practice Evaluation (“FPPE”).
O’Connor Aff. at § 39; Stephen Dep., Ex. 9. Galtafiled a safety qgort based on Stephen’s
conduct on October 30, 2013, which prompted the FPPE. O’Connor Aff. at { 39. The FPPE can
result in a suspension of pieges, but no discipline was pused as a result and Stephen
maintained his privileges and continued worki@jConnor Aff. at 1 41, 42, 45; Doc. 105 at 1
13, 15. The letter informing Stephen of the FRirkcated that there we “certain behavioral,
tardiness, and coverage issues related to [his] Medical Staff membership” which caused the
Hospital to conclude that the circumstancesrarded a FPPE for threeonths. Stephen Dep.,

Ex. 9; Doc. 89-2 at 25.
c. September 29, 2014 Procedure
On September 29, 2014, Bken conducted a procedurettwnurse Rosa, endoscopy
technician Noemi Cruz, and anesthesia tezgihniVictor Delgado. $phen Dep. 160:17-25, Doc.
105 1 14. During the procedure tinglividuals discussed the possityilof someone getting shot.
Rosa and Cruz reported that Steptad them that he would “pop a cap in your ass.” They also

reported that Stephen touched Cruz’'s arm, wi8tephen admits. Stephédoes not specifically



recall making the “pop a cap” statement. But he asserts that if he did, it would have been in jest
and directed towards Delgado, not Cruz. Stedbep. at 161:24-162:4; Dl Aff. at {1 18-20.

Moffitt conducted interviews of Ros&ruz, and Delgado. Quidgley Aff{] 8-10. Cruz
reported that Stephen pointed at her and said “I have a gun too and | would pop a cap on your ass.”
Id. at I 8. Cruz reported that Stephen forcefgtgbbed her arm during the procedure and that he
told Rosa he wodl“whoop [her] ass.1d. Rosa reported that Stephgrabbed Cruz’s arm during
the procedurad. at 1 9; told Cruz “I will pop a cap your ass” and told Rosa he would “whoop
[her] ass.” Beasley Aff.at 11 7-8. Delgado reported that there was a conversation about guns and
he could not recall the specific comments Stephmade, but that the comments attributed to
Stephen were the kinds oframents Stephen would makQuidgley Aff. at § 10.

On October 7, 2014, Ashley Dudley, DirectdrStrategic Workforce Management met
with Stephen to hear his version of the September 29, 2014 events. Stephen Dep. 159:6-13; Dudley
Aff. at § 17. Clifton Scott was present ance&n appeared by phone. Stephen Dep. at 159:14-20.
Stephen described, from his perspective, wWagipened in the proceduroom on September 29,
2014.1d. at 159:10-160:16; Doc. 105 at § 17. He aexmd that the conveaon was in jest,
admitted that the conversation was about gunsantkone getting shot, and stated that he braced
Cruz’s arm with three fingers to prevent lii@m bumping into him during the procedutd. at

161:24-162:4, 163:13-25, 164:1-8udley Aff. at 1 21-23.

’ Affidavit of Kenneth Quidgley. Doc. 78-6.

8 Affidavit of Diane Beasley. Doc. 78-4.

% Delgado testified at his deposition that he wegain that he did nsee Stephen touch Cruz

and if asked, he would have told human resources that the procedure proceeded without incident,
and Stephen was not threatening to any stafinber during the September 29, 2014 procedure.
SeeDeposition of Victor Manuel Delgado Rol¢Doc. 89-4) at 31:225, 38:10-17, 47:25-48:3.
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Dr. Doug Letson, Moffitt's Physician-in-Chiefconcluded that Stephen’s statements
constituted a tacit admission that he made a threadl@nce (whether to Cruz or Delgado) in the
workplace and decided that Stephgolated the “zero tolerance po}” against threats. Letson
Aff. 0 at 7 8-9. Letson also took Stephen’s admisisianhe braced Cruz’s arm as support for his
conclusion that he toucheduzrin an offensive manner vah also violated the policyd. at {1 8,

10. And overall Letson found Rosa and Cruz’'s account of the September 29, 2014 incident
credible. Letson decided to termiaddtephen based on these violatiodsat  11. Stephen was
terminated on October 23, 2014.

Stephen again contacted the EEOC. Stefiregm 234:15-235:6, Ex. 8. On December 17,
2014, Stephen received a letter from the EE@tch referenced Stephen’s conversation and
correspondence in which he alleged employnaistrimination against Moffitt based on his
termination. The letter indicatedahin order for the EEOC to ingggate the claim he should file
a charge of discrimination putaot to Title VII ofthe Civil Rights Act 0fl964. Stephen Dep. at
235:11-25, 236:1-20, Ex. 8, Doc. 89-2 at 22-23.pBém did not file a second charge of
discrimination and requested tilaé EEOC refrain from investigating the matter further. Stephen
Dep. at 236:21-237:2;37:12-19. Accordingly, the EEOC dibt investigate the termination
claim. Id. at 237:21-25.

Stephen brings claims for violation oftl€ VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. § 2000e(2) and (32teeq (“Title VII"), the Civil Rights Act of 1866, 42
U.S.C. § 1981 (“§ 1981"), and the Flaai€ivil Rights Act, Fla. Stat. § 760.@t seq (“FCRA").

He asserts that Moffitt discriminated against hiradzhon his race and that he was the subject of

disparate treatment, harassment, retaliation and a hostile work environment. Stephen seeks

10 Affidavit of Doug Letson, M.D. Doc. 78-2.
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equitable relief, including back pay and frgrday, compensatory damages, punitive damages,
attorneys’ fees, and costs.
Il LEGAL STANDARD

Summary judgment is appropriate whehe pleadings, depomhs, answers to
interrogatories, and admissions da,ftogether with the affidavitshow there is no genuine issue
as to any material fact and that the movingtyp#s entitled to judgment as a matter of law.
Fed.R.Civ.P. 56(c)Celotex Corp. v. Catretd 77 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). The moving party bears thdial burden of sting the basis for itsotion and identifying
those portions of the record demonstratingahgence of genuine issues of material f@etotex,
477 U.S. at 323; Hickson Corp. v. N. Crossarm,387 F.3d 1256, 1259-60 (h1€Cir. 2004).
That burden can be dischargethi& moving party can show the cbtirat there is “an absence of
evidence to support thnmoving party's caseCelotex 477 U.S. at 325.

When the moving party has discharges lturden, the nonmoving party must then
designate specific facts showing that éhisra genuine issue of material fddt.at 324. Issues of
fact are “genuine only if a reasonable jury, édesng the evidence present, could find for the
nonmoving party,” and a fact is ‘aterial” if it may affect th@utcome of the suit under governing
law. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248-49, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). In determining whether a genuine issue déna fact exists, the court must consider all
the evidence in the light mogivorable to the nonmoving partZelotex 477 U.S. at 323.
However, a party cannot defeat summary judgt by relying upon conclusory allegatioSge
Hill v. Oil Dri Corp. of Ga, 198 Fed. App'x 852, 858 (11th Cir. 2006).

The standard of review for cross-motidos summary judgment does not differ from the

standard applied when only oparty files a motion, but simplyequires a determination of



whether either of the parties deserves judgment as a matter of tae/fats that are not disputed.
Am. Bankers Ins. Group v. United Sta#88 F.3d 1328, 1331 (11th Cir. 2005). The Court must
consider each motion on its own merits, resohalhgeasonable inferencagainst the party whose
motion is under consideratiold. The Eleventh Circuit has exghed that “[c]ross-motions for
summary judgment will not, ithemselves, warrant the courgranting summary judgment unless
one of the parties is entitled to judgment as a matiaw on facts that areot genuinely disputed.”
United States v. Oakley44 F.2d 1553, 1555 (11@ir. 1984) (quotingBricklayers Int'l Union,
Local 15 v. Stuart Plastering Gdb12 F.2d 1017 (5t@ir. 1975)). Cross-motions may, however,
be probative of the absence of a factual disputeravthey reflect general agreement by the parties
as to the controlling legal ¢éories and material factsl. at 1555-56.
1. DISCUSSION

Stephen moves for partial summary judgmamthis discriminatory compensation claim
under 8 1981 only. He argues that he has prodesgédence that establishes a rebuttable
presumption of discrimination, and Moffitt has nadduced sufficient evidence to rebut the
presumption. For the reasons stated in this Order, the Court will deny Plaintiff’'s motion.

Defendant moves for summanydgment on all claims. It argsi¢hat Stephen’s claims are
based on speculation and conjectangl he is unable to prowddany evidence that any adverse
action was motivated by race or protected agtiBipecifically, Moffitt argues that Stephen does
not make out a prima facie case of discriminatioretaliation because two of the alleged adverse
actions, his paid administrative leaveleFWW, were not materially adverSe.To the extent the
Court finds these actions to be adverse ffilcargues that it has proffered legitimate non-

discriminatory and non-retaliatory reasons fortlatee actions which Stephen is unable to show

11 Moffitt concedes that the dischargesaan adverse action. Doc. 77 at 14.
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are pretextual. And, Moffitt argues, Stephen has not produced a proper comparator, either
someone who replaced him or received more favertabatment who is outside of his protected
class. Further, Moffitt argueStephen cannot show a temporabpmity between his Charge and
the alleged adverse actions sufficient to inféalration. Finally, Moffitt argues that Plaintiff's
miscellaneous allegations of slights and dispatt@atment by other doctoraurses, support staff,
and the administration are insuffictdn support his claims of racidiscrimination and retaliation.

Title VII prohibits an employer from discriminating on the basis of an individual's race. 42
U.S.C. § 2000e—-2(a). The FCRA likewise prohil@taployment discrimination on the basis of
race.SeeFla. Stat. 8§ 760.1@rant v. Miami-Dade Cty. Water & Sewer De86 Fed. Appx 462,
463 (11th Cir. 2015) (noting thatdlrCRA uses the same framewagkTitle VII in discrimination
cases). Finally, § 1981 grants all persons, regardfesge, the equal right to make and enforce
contracts. Except as noted below, the elemaintisscrimination and taliation claims under
8§ 1981 are the same as under Title Wice—Lamar v. City of Fort Lauderdale, Fl&232 F.3d
836, 843 n. 11 (11th Cir. 2000) (discriminatio@hapter 7 Tr. v. Gate Gourmet, In683 F.3d
1249, 1258 (11th Cir. 2012) (retaliation).

a. Abandoned Claims

At oral argument, Stephesbandoned his summary judgment motion as to retaliation,
conceding that Dr. Mokenge Malafaiffidavit, Doc. 83-1, created a genuine issue of material fact
for trial precluding judgment in his favor. Hdso abandoned his harassment claim. The Court
need not address these issues.

b. Exhaustion of Administrative Remedies
Plaintiff must exhaust admisirative remedies before filjnsuit under Title VII or the

FCRA. See42 U.S.C. § 2000e-5(e); Fla. Stgt760.11. He must file a chargme42 U.S.C. §
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2000e-5(e), Fla. Stat. § 760.11(1), which must “b&niting under oath oaffirmation,” 42 U.S.C.
8 2000e-5(b), or the staes bar the claimVason v. City of Montgomery, Al240 F.3d 905, 907
(11th Cir. 2001);Miller v. Florida Hosp. Watermgn5:13-CV-249-OC-10PRL, 2013 WL
5566063, at *2 (M.D. Fla. Oct. 8, 28) (citing Fla. Stat. 8860.07, 760.11) (“Both Title VII and
the FCRA require as a prerequisitefiling a lawsuit that the pintiff timely file a charge of
discrimination with the appropriate adminisivea agency—either the EEOC or the Florida
Commission on Human Rightd=CHR”).”). A failure to coopera with the investigating agency
also bars the plaintiff's claim€rawford v. Babbitt186 F.3d 1322, 1326-27 (11th Cir. 1999).
Here, Stephen did not sign and return asdaharge of discrimination alleging wrongful
discharge, and specifically requested that the EBQY investigate it. Accordingly, Stephen failed
to exhaust his administrative remedies as to his discharge claims, and summary judgment will be
granted to Moffitt on his discharge claims undéle VIl and the FCRA. But since 8§ 1981 claims
do not require exhaustion of remedies, the Cailltanalyze his discriminatory discharge claim
under that statute.

c. Defendant’s Motion to Strike Portions of Plaintiff's Response to Motion for
Summary Judgment

Moffitt's motion takes issue with Stephen’s disregard of the page limit and line spacing
requirements of this Court’'s Case Managenat Scheduling Order (“CMSQO”) (Doc. 26) and

the Middle District of Florida’s Local Rules dnmproper incorporation of arguments from his

12 At oral argument, Plaintifé counsel proffered evidence tf8tephen relied on the EEOC’s
representation that it watd issue a second “no cause” finding if he filed a second charge of
discrimination because his second charge religth®isame series of events. Counsel otherwise
argued that the discrimination aretaliation related to a “contimuy series of events” which did
not require a second charge for the termamtand that Moffitt was on notice that Stephen
intended to file a second charge. Counsel poinis evidence in the record to support this
argument. The Court will not consider this argument for lack of record evidence and is,
otherwise, unpersuaded by it.
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Motion to Strike the Affidavits of Diane Evans and Kenneth Quiddgb&eDoc. 92 at 1 10(c) (i)
(referencing Doc. 91). And Moffitt argues thiat his Amended Response to the Motion for
Summary Judgment, Stephen magegeral arguments and factaakertions that are unsupported
by proper record citations.

Federal Rule of Civil Procedufs requires that a party assegtithat “a factannot be or
is genuinely disputed must suppdie assertion by: citing parti@ul parts of materials in the
record...; or showing that the materials cited dbastablish the absence or presence of a genuine
dispute....” Fed.R.Civ.P. 56(c)(1)(A)-(B). FurthercBen H(1) of the CMSO requires that each
party opposing a motion for summary judgmentditel serve a legal memorandum which contains
citation of authorities, specific rexial facts to which the oppog party contends there exists a
genuine issue for trial, and “pinpoint citations to the pages and lines moddbrd supporting each
material fact.” Doc. 26 at 6. “Generafeeences to a deposition are inadequdte.”

Stephen argues that he did comply vtk CMSO because Section C of his Amended
Response to Defendant’'s Motion for Summangdghment contains more than ten pages of
discussion, including pinpoi citations to the record, which spigcihe material facts that create
a genuine issue for trial. And, Stephen argtles specific statementgith which Moffitt takes
issue are mostly from the preliminary statenveinich Stephen designates as a “Factual Synopsis”
in the pleading. He argues that every sentence medtave a pinpoint citian, particularly if the

issue was addressed in anothetisa of the pleading. Stephen also argues thabhgplied with

the Local Rules and the CMSO’sgeaand line requirements. Tcethxtent that he inadvertently
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defied them, he argues that there is no prejudice to Moffitt. Lastly, he argues that Moffitt’s motion
is essentially a reply brief, andetiCourt should construe it as suth.

The Court agrees with Defendant that Biaintiff's Amended Response in Opposition to
the Defendant’s Motion for Summary Judgment (D8R) is replete with ssertions that are not
supported by any record citatiddee, e.gdoc. 92 at 2 (stating that Plaintiff “was reported by Rosa
and endoscopy technician Arnold Gallardo” anda$wheld responsible by his supervisor, Dr.
Mokenge Malafa, for Rosa’s use of the inappropriatm.”). But, the Court also views some of
the statements as legal angent, and not issues of fagtquiring pinpoint citationsSeg e.g, id.
at 2 (“[Plaintiff] presents extensive circumstantiadewce that creates a tia issue of fact under
the convincing mosaic theory...”; “Moffitt's ‘asged justification for its multiple adverse
employment actions are false, and rensignificantly,unreasonable.’ ).

Although the Court agrees with Defendant tBphen did not strictly adhere to the line
spacing and page requirements and the regpam opposition lacks proper record citations,
striking is a harsh remedy whichriet appropriate in this casgee Quality Inns Inf'Inc. v. Tampa
Motel Assocs., Ltd154 F.R.D. 283, 287 (M.D. Fla. 1994) (“Matis to strike are ... infrequently
granted. The determination of whether a motion to strike should be granted is within the trial court's
discretion.”). Rather, the Court will simply notrder facts that do not include record citations,

as required by the Federal RulesCof¥il Procedure ad the CMSO.

13 Although Moffitt argued that it could not haaefair opportunity toife a reply because it
could not determine the bases for Stephen’s assersieeidpc. 102 at 8; it ultimately filed a
reply brief, Doc. 108, as permitted by the CMSO.
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d. Discrimination Claims: Discriminatory Compensation, Suspension and
Discharge

Claims for unlawful raciabiscrimination based upon circgtantial evidence brought
under Title VII, § 1981, and the R2 are all analyzed under tMcDonnell Dougla¥ framework
using the same evidentiary requiremefise Rioux v. City of Atlanta, G&20 F.3d 1269, 1275
(11th Cir. 2008) (Title VII);Smith v. Lockheed-Martin Corp644 F.3d 1321, 1325 (11th Cir.
2011) (8 1981)sSt. Louis v. Florida Int'l Uniy 60 So. 3d 455, 458-59 (Fla. 3d DCA 2011)
(FCRA).

To establish a circumstantial prima facieecas race discrimination based on disparate
treatment, a plaintiff must show that: (1) h@isiember of a protected class; (2) he was qualified
for the position; (3) he suffered an adversgleyment decision; and (4) his employer treated
similarly situated employees outsithés classification more favorabl\tee Vessels v. Atlanta
Independent School Sy408 F.3d 763, 768 (11th Cir. 2005).

Further, when a plaintiff alleges racial biaghe application of digpline for violation of
work rules he must also show “either (a) that luendit violate the work rujeor (b) that he engaged
in misconduct similar to that of a person outsilde protected classnd that the disciplinary
measures enforced against him were more sdaharethose enforced against the other persons
who engaged in similar misconducKing v. Butts County Ga576 Fed. Appx. 923, 928 (11th
Cir. 2014) (quotinglones v. Gerwens74 F.2d 1534, 1540 (11th Cir. 1989)). “[A]n employer
successfully rebuts any prima faceese of disparate treatment by showing that it honestly believed

the employee committed the violationd:

14 See McDonnell Douglas Corp. v. Gredii1 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d. 668
(1973).
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In order to establish a prima facie casenténtional compensation discrimination based
on race, the plaintiff must establish that: (1)oeéongs to a racial minority; (2) he received low
wages; (3) similarly situated comparators silg the protected a&s$s received higher
compensation; and (4) he was qualified to receive the higher Wabe. Emory U, 346 Fed.
Appx. 390, 395 (11th Cir. 2009) (citifdacPherson v. Univ. of Montevall822 F.2d 766, 774
(11th Cir. 1991)).

As to the adverse action prongthé prima facie case, the Eénth Circuit has noted that
“not all conduct by an employer negatively affecting an employee constitutes [an] adverse
employment action.Davis v. Town of Lake Park, Ela245 F.3d 1232, 1238 (11th Cir. 2001).
“[T]o prove adverse employment &t in a case under Title Vllanti-discrimination clause, an
employee must show a serious and materiahghan the terms, conditions, or privileges of
employment.”ld. at 1239 (internal citations omitted). “[T]he employment action must be
materially adverse as viewed by a reasonahigopein the circumstances,” and “the employee’s
subjective view . . is not controlling.”ld.

An employee identified by the plaintiff as a comparator “must be similarly situated in all
relevant respects.Wilson 376 F.3d at 1091. When faced with a proposed comparator for a
discriminatory discharge claim, the Court moshsider “whether the employees are involved in
or accused of the same or similar conduat are disciplined in different way$dblifield v. Reng
115 F.3d 1555, 1562 (11th Cir. 1997)f d plaintiff fails to show the existence of a similarly
situated employee, summary judgment is appropwatre no other evidence of discrimination is
present.’ld.

“Once the plaintiff has made out the elemenftthe prima facie caséhe burden shifts to

the employer to articulate a non-discaiory basis for its employment actioWéssels408 F.3d
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at 768 (citation omitted). “If the eployer meets this burden, the inference of discrimination drops
out of the case entirely, and the plaintiff hlae opportunity to show by a preponderance of the
evidence that the proffered reasons were pretextigal(titation omitted).

To show pretext, Stephen must demaatstr “such weaknesses, implausibilities,
inconsistencies, incoherenciescontradictions in the employer's proffered legitimate reasons for
its action that a reasonable factfindeuld find them unworthy of credenc&€bmbs v. Plantation
Patterns 106 F.3d 1519, 1538 (11th Cir. 1997) (citationiteed). “A plaintiff is not allowed to
recast an employer's proffered non-discriminatory reasons or substitute his business judgment for
that of the employer. Provided that the proftereason is one that might motivate a reasonable
employer, an employee must meet that reason head on and rebut it, and he cannot succeed by
simply quarreling with thevisdom of that reasonChapman v. Al Transp229 F.3d 1012, 1030
(11th Cir. 2000).

i. Stephen makes out a prima facie sm@ for disparate pay but has not
established pretext

The parties do not dispute that Stephen i$ paa protected alss and was otherwise
qualified for his position. Stephen argues that Markdman, who is a white gastroenterologist
hired after him, is a valid comparator. The Gagrees. Both StephendFriedman were hired
as Assistant Members of the fitment of GstroenterologySeeDoc. 73-1. On May 21, 2013,
Moffitt hired Stephen at a salary of $265,012.80. dfrian’s starting salary on July 2, 2014, was
$275,000. Doc. 73-3 at 3. They were hired fa ame position which meant that they had
substantially similar work responsibilitieSeeDoc. 89-2 at 61. At his time of hire Stephen had 16
years as a doctor and 11 years as an endoscbfaphen Dep. at 73:8-12. He had an expertise in
deep small bowel endoscopy and was recruitéddfiitt to perform procedures on patients who

had problems or needed endoscdperapy of the small bowetl. at 16:16-19. Stephen also had
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five more years of experience than Friednfaoc. 73-3 at 3. O’Connor recommended adjusting
Stephen’s salary upwards of 1@66$302,500, before the annual manieatiew. Doc. 73-3 at 3. It
did not happen as Stephen was terminated pritine market review. Doc. 22 at § 58. Plaintiff
makes out a prima facie case for discrimination on the basis of disparate pay.

As its reason for the difference in compation between Friedman and Stephen, Moffitt
provides evidence that a recruiter working for Moffiistakenly stated a salary to Friedman that
was greater than should haveen provided. Malafa Aff at  12.See alsdD’Connor Aff. at |
22. The recruiter statl a saley of $275,0001d. Friedman relied upon theaster stated salary in
accepting Moffitt’s offer of employme. Malafa Aff. at  13. Mala, who along with Dr. Jonathan
Lancaster and Dr. Doug Letson, determined thiadnisalary for Endoscopists, decided to honor
the salary that had been offer@ad hired Friedman at a greaidtial salary than Stephen aad
of Moffitt’s Endoscopistsld. at 11 7, 14, 16. Further, Malafa stated that race was not a factor in
setting Friedman’s salarld. at  16. Moffitt has proffered a Iéignate non-discriminatory reason
for the difference in compensation between dimian and Stephen, namely that the recruiter
mistakenly quoted a higher rate of pay teeBfman, which Malafa decided to honor during the
salary negotiationsSeealso O’Connor Aff. at § 39.

Stephen argues that Moffitt’s legitimate non-discriminatory reason is pretextual because
Moffitt was aware of the wage disparity andl diothing and Moffitt terminated Stephen a day

before he would have become eligible for an incentive bthiMalafa explains that annual

15 affidavit of Mokenge Malafa. Doc. 83-1.

16 Stephen also contends that O’Connor’s ewmhaied April 4, 2014 (Doc. 106-1) conflicts with
her affidavit (Doc. 78-5) and supports his argunregtarding pretext. The omplete email trail at
Doc 106-1 shows that a misunderstanding occueggdrding Friedman’s starting salary. It
appears that because Friedmais ved some point, offered a highstarting salary, Malafa made
a decision to honor that salary.
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adjustments for the group ohBoscopists he supervised, inchgliStephen and Friedman, were
scheduled to be made on Gleer 30, 2014. Malafa Affat  17. He was considering whether
market adjustments should be made to Stephsaday in light of Friedman’s higher salary.
However, Stephen was terminated before the annual adjustments oclcuregd]f 18-20See
also O’Connor Aff. at 1 28-33. phen presents no evidence to show that Moffitt's proffered
reason was false and that the real reason for théipparity was race. In fact at his deposition,
Stephen stated that he had no basis for claithiagrace was the reason that Friedman was hired
at a higher rate. Stephen Dep. 319:8-15. As thesauilbefore this Court does not establish that
the disparity in pay between Stephen and Friedmaaranything to do with race, Plaintiff's motion
for summary judgment will be denied and Dedant's motion for summary judgment will be
granted on this claim.

ii. Stephen does not make out a prima fa@ase of discrimination based on
his suspension and FPPE.

The parties do not dispute that Stephen i$ paia protected aelss and was otherwise
qualified for his position. Moffitt argues that Steplgesuspension is not an adverse action because
he continued to receive pay and accrue bendfitsfitt relies on several out of circuit cases in
support of its argumengee, e.gNichols v. S. lll. Univ.-Edwardsvill&10 F.3d 772, 787 (7th Cir.
2007) (paid administrative leave pending invesioyadoes not constitutenaterially adverse
action undeBurlington N. & Santa Fe Ry. Co.White, 548 U.S. 53, 126 S.Ct. 2405, 165 L.Ed.2d
345 (2006); Peltier v. United State888 F.3d 984, 988 (6th Cir. 2004)A] suspension with pay
and full benefits pending a timely investigationto suspected wrongdg is not an adverse
employment action.”)l.entz v. City of ClevelandNo. 07-4385, 2009 WL 1563433, at *15 (6th
Cir. June 4, 2009) (administrative leave pegdan investigation nadn adverse employment

action).
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Stephen argues that the adverse eftecthim was the negative perception created by
suspending only him after the incident. Upon htanefrom the suspersi, Stephen reports that
the other staff members treated and viewed hith disdain, and otherwise presumed he was the
wrongdoer and Walz was permitted to spread heroretd events without rebuttal. Stephen Dep.
147:13-148:9. Stephen also cites to an out ofitticase for the proposiin that suspension with
pay can be materially adversdjowever, it is distinguishable. IfPerez v. Brain
LACV1403911JAKAGRX, 2016 WL 607770, &12 (C.D. Cal. Jan. 8, 2016)econsideration
denied LACV1403911JAKAGRX, 2016 WL 4059689 (C.D. Cal. July 25, 2016), the court
discussed paid administratileave in the context of a rditgtion claim by an employee under
ERISA, 29 U.S.C. § 1140, where the employee watddrom interviewing and participating in
review activities in her department while susged. But her inability to participate in those
activities led to her termination which made the suspension materially adverse.

The Eleventh Circuit has held in some ciratamces that an unpaid suspension “represents
an adverse employment actio®éeMcMillan v. Fulton Cty. Gov,t349 Fed. Appx. 440, 442 (11th
Cir. 2009) (per curiam) (thirty day suspensiorhweiit pay materially advse). Here, Stephen was
suspended with pay, while Moffitt continued itwestigation into the October 31, 2013 incident.
As reflected in the affidavit dhe decision maker, Doug Letsonefthien’s suspension did not lead
to his dischargeSeeletson Aff. at {1 8-13.

Stephen has not demonstrated that the enspn was materially adverse to meet his
burden to establish a prima faciase. Stephen did not suffer a ses and material change in the
terms, condition, or privileges of employment agsult of the suspensioEven if he presented
sufficient evidence to establish a prifagie case, he still fails to establish pretext. Stephen argues

that Moffitt’s contradictory statements regiagl why he was put on suspension and when the

19



investigation actually commencedggiest that the proffered legitate non-discriminatory reasons
are pretextual. Specifically, he points to hisvBimber 14, 2013 reinstatentéetter which stated
that he was placed on administrative leave testmlate the situation, and “allow Moffitt Medical
Group tobeginits investigation of [the] complaintsDoc. 89-5 at 8 (ephasis added). And
Stephen argues that Walz is a valid comparator and she was put on suspension only after an
investigation into her misconductot prior. But Walz’'s actions we not sufficiently similar to
Stephen’s actions. It was Stephen who engagadaated discussion dog a patient procedure,
and, according to witnesses, lunged across the guoeéable toward a nuraeesthetist and called
her a bitch. Stephen has not offered evidence that Moffitt's proffered reasons are false or that the
real reason for the suspension was race. Instaad|@ar that Stephengdigrees with how Moffitt
handled the investigatmoof this incident.

Lastly, the Hospital, not Moffitt, implementede FPPE. There is no evidence to suggest
that the action should somehow be imputed to Mdffitt, therefore, is not an adverse action upon
which Stephen can rely for his prima facie case.

lii. Stephen does not make out a prima fa@ase of discrimination based on
his discharge claim

The discharge claim is analyzed solely ung8lét981 due to Stephenfailure to exhaust
his administrative remedies with the EEORYice v. M & H Valve Cq 177 Fed. Appx. 1, 9 (11th
Cir. 2006) (citingCaldwell v. Nat'| Brewing C9443 F.2d 1044, 1046 (5thrci971) (“[A] plaintiff
is not required to exhaust his administratreenedies before filing a § 1981 action in federal

court.”). Stephen has met his burden to shawltfs discharge is auverse action, which Moffitt

17 Although Stephen argues that the FPPE was altmlé the suspension letter from Malafa,
the Hospital sent a seqade letter to Stephen informing him of the FPB&eDocs. 89-5 at 8, 89-
2 at 25.
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does not dispute. But Moffitt argues that Stepeunable to produce a valid comparator and
therefore does not present a prima facie casph®nh contends that undihe totality of the
circumstances and evidence before the Courtomaparator is needed.nd, he argues, that the
Eleventh Circuit permits a prima facie case ia #ibsence of a valid comuator where there is
evidence of “discriminatory animus” by the employer, citin@t@ar v. Pemco Aroplez, In@872
Fed. Appx. 1 (11th Cir. 2010) amMdurdick v. Catalina Marketing Corp496 F. Supp. 2d 1337,
1357 (M.D. Fla. 2007). Sphen’s comparator evidence is inadmissiBland even if the Court
otherwise agreed with Stephen’s analysis, an riecord before thi€ourt, Stephen has not
presented sufficient evidence to establish discriminatory racial animus on the part of Moffitt.
Therefore, Stephen has not presented a picia tase of discriminatory discharge under § 1981.
Assumingarguendothat Stephen has presented a prfacie case, Moffitt has provided a
legitimate non-discriminatory reaséor the discharge. SpecificglILetson’s affidavit establishes
that Moffitt discharged Stephen for violating Moffstzero tolerance policies prohibiting violence
and threats of violence. LetsorifAat 10. Letson, the decision makalso stated that he would
have discharged Stephen regardless of other facwrStephen’s prior behavior or employment
history. Id. at §13. Further, Stephen admitted @aaching Cruz’s arm and using threatening
language against another employie®, “pop a cap in your ass.” Violation of a zero tolerance
policy is a legitimate non-discrimatory reason for terminationSee Castillo v. Roche

Laboratories, Inc.467 Fed. Appx. 859, 864 (11th Cir. 2012nfdoyee’s violation of employer’s

18 Stephen stated in his affidavit that hel p@rsonal knowledge that Dr. James Barthel was
accused of inappropriately touching a nurse ancestdy to an investigan, but not terminated

or otherwise disciplinedseeStephen Aff. at § 21. The Court struck the statement as lacking the
proper foundation of personal knowledge. Doc. 128.
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zero tolerance policy for falsified expense n¢meemed legitimate non-discriminatory and non-
retaliatory reason for discharge whichmayee failed to show was pretextual).

Stephen argues that Moffitt's reasons for discharge are pretextual because they have
shifted their explanations several times, frefierring to the workplace policies in the Conduct
Guideline in the termination letter, then refegrito the zero tolerance pxy in litigation. Also,
Stephen refers to the FWW, expressly incorporated into the termination letter by reference, which
chastised him for failing to control the operatingm to the point where attention and focus was
diverted from the patient. Do88 at 10. And Stephengares that the threand violence language
in the policies require a showing of intent by Stephen and Moffitt has not shown that any existed,;
and no evidence in the record demonstrates that Moffitt actually enforces its zero tolerance policy.
Id. at 11-12.

The Court disagrees. There is no evidence in this record to demonstrate that Moffitt's
reasons were both false and based on Stephen’sStapben has not offered evidence that Moffitt
more likely than not acted with a discriminatory motive, or that its proffered reasons are not
credible. “The inquiry into mtext centers on the employer's beliefs, not the employee's beliefs
and, to be blunt about it, not oeality as it exists outside tiie decision maker's head\ivarez
v. Royal A. Developers, In6G10 F.3d 1253, 1266 (11th Cir. 2010)eTduestion is not whether it
really was Stephen’s fault that the conversatiorieérprocedure room wengappropriate, or that
the nurses and his assistants did not respect éoause of his behavior or lack of management
skills, or whether the nurses and other personnel were really scdviaa of whether his racially
charged comments were threatgnor insulting. The questiois whether his employer was

dissatisfied with him for these other non-discriminatory reasoms,en if mistakenly or unfairly
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so, or instead merely used those complaintsta®@phen as cover forsdiriminating against him
because of his race. The evidence before the Court does not establish the latter.

Section 1981 does not requireetemployer's needs and exp@aicins to be objectively
reasonable; it simply prohibits the employer frdiecriminating on the basis of race. The Court
does not sit as a “super-personnglatément,” and it is not its l®to second-guess an employer's
business decisions as long &®ge decisions were not madéthwva discriminatory motive.
Chapman 229 F.3d at 1030. That is true “[nJo matt®w medieval a firm's practices, no matter
how high-handed its decisional process, ndtenahow mistaken the firm's managersd.
(quotation marks and citations omitteddesalso Nix v. WLCY Radio/Rahall Commc#&8 F.2d
1181, 1187 (11th Cir. 1984) (“[An] employer méye an employee for a good reason, a bad
reason, a reason based on erroneacis for for no reason at all, lasg as its action is not for a
discriminatory reason.”).

Weak arguments and stray comments, as thgddidinted by Stephen in this case, are also
insufficient to create a genuine issue as to preg&eé¢. Reeves v. Sanderson Plumbing Products,
Inc., 530 U.S. 133, 148 (2000) (employer would be entitled to judgment as a matter of law if
plaintiff created “only a weak issue of fact” taswhether proffered reason was untrue, and there
was “abundant and uncontroveriedependent evidendbat no discrimination had occurred”);
Rojas v. Florida 285 F.3d 1339, 1342-43 (11th Cir. 2002)dgtremark “isolgéed and unrelated
to the challenged employment decision” was insufficient by itself to establish genuine fact issue
on pretext).

And 8§ 1981 permits a mixed motive deferdabra v. United Food & Com. Workers Loc.
Union No. 1996176 F.3d 1357-58 (11th Cir. 1999). If anmayer “can prove that, even if it had

not taken [race and] gender into account, it woukleheome to the same decision regarding a

23



particular person[,]” then it has an affirmativdalese to a cause of action for discrimination and
retaliation under 8 198Price Waterhouse v. Hopking90 U.S. 228, 242, 109 S.Ct. 1775, 104
L.Ed.2d 268 (1989). Moffitt's evidence that Stephealated its zero tolerance policy against
violence and threats of violence, even if only p&the reason for his discharge, suffices to defeat
his claim. Further, Letson stated that he widuve fired Stephen spite of other factors.

The Court also summarily rejects Stephen’s arguments that: Moffitt was “lying in wait,”
the punishment was too severe, Moffitt unnecessanjgcted race considerations into its
investigatory files, Moffitt does not actually lleve that Stephen was a threat, and that the
investigations were insufficient. These argumeants insufficient to raise a genuine issue of
material fact to demonstrate that Moffitt's legitimate reasons were actually pretext for unlawful
racial discrimination. And the “cat’s paw” theory of liability does not apply in this case as Stephen
points to possible animus fromhetr colleagues not supervisogee Sims v. MVM, In¢Z04 F.3d
1327, 1335 n. 6 (11th Cir. 2013) (* ‘Cat's paw’ theofyiability, also refered to as ‘subordinate
bias theory,’ is liability seeking to hold an emyér liable for the animus of a supervisor who was
not charged with making the ultate employment decision.”).

e. Retaliation Claims

On November 10, 2013, Stephen signed an EEl@Ege of discrimination against Moffitt,
alleging “unequal terms and condition of [his]@oyment when it came to disciplinary actions
due to [his] race.” Doc. 89-2 &b. Stephen alleges that Moffittadiated against him under Title
VII, FCRA, and § 1981 by issuing a FWad terminating his employment.

To make a prima facie case fetaliation, the plaintiff must show: 1) a statutorily protected
expression; 2) an adverse eoyhent action; 3) aausal link between the protected expression

and the adverse actio8ullivan v. Natl. R.R. Passenger Corp70 F.3d 1056, 1059 (11th Cir.
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1999);Shedrick v. Dist. Bd. of Trtees of Miami-Dade Colleg841 F. Supp. 2d 1348, 1365 (S.D.
Fla. 2013) (reciting the same elements for taliaion claim under # FCRA). Statutorily
protected activity includes (1) opposing any pigcmade an unlawful employment practice by
Title VIl and (2) making a chargeestifying, assistingor participating in any manner in an
investigation, proceeding, or hearing. 42 U.S.C. § 2000e—-8eag EEOC v. Total Sys. Servs.,
Inc., 221 F.3d 1171, 1174 (11th Cir. 2000).

To state a retaliation claim under 8 1981, antifiimust allege adefendant retaliated
against him because the plaintiff engaged in statutorily protected aclimtgnez v. Wellstar
Health Systenb96 F.3d 1304, 1311 (11th Cir. 2010). “As watiner statutory retaliation claims,
such a claim under § 1981 requires that the ptedeactivity involve the assertion of rights
encompassed by the statutkel” (upholding dismissal of retaliation claim under § 1981 because
under Georgia law, a physician does not have either a contract integasiperty interest in
maintaining hospital privileges, thus suspensainthose privileges dichot implicate rights
protected by 8 1981). Therefote,state a claim for retaliath pursuant to § 1981, the protected
activity must have been the typgeat § 1981 was enacted to previeat racial discrimination in
the making and enforcement of contraBiseMoore v. Grady Meml. Hosp. Car334 F.3d 1168,
1176 (11th Cir. 2016).

For a retaliation claim, the adverse employraation prong requires étplaintiff to show
that the action “well might have dissuadedeasonable worker froormaking or supporting a
charge of discrimination.Burlington N. & Santa Fe Ry. Cdb48 U.S. at 68 (internal citations
omitted). To meet this standard, the action musdyee an “injury or harm[,]” and must constitute
“material and substantial action[abrera v. Sec'y, Dep't of Transg68 F. App'x 939, 942 (11th

Cir. 2012). “[The EleventRircuit] construe[s] the causal lirdtement broadly so that a plaintiff

25



merely has to prove that the protected atgtiand the negative employment action are not
completely unrelated.Smith v. City of Greensbar6é47 Fed. Appx. 976, 983 (11th Cir. 2016)
(quoting Goldsmith v. Bagby Elevator Co., In613 F.3d 1261, 1278 (11th Cir. 2008) (internal
guotation marks omitted)). A plaintiff can satisfystlelement by providing sufficient evidence of
the employer's knowledge of thgrotected expression and thidere was a close temporal
proximity between this awareness and the adverse akligtion v. Jacksqr893 F.3d 1211, 1220
(11th Cir. 2004).

Once the plaintiff makes out a prima facie cases burden shifts to the defendant to rebut
the presumption of retaliation Ipyoducing legitimate reasong the adverse employment action.”
Id. (quoting Raney v. Vinson Guard Servicg20 F.3d 1192, 1196 (11th Cir. 1997)). If the
defendant offers legitimate non-retaliatory reasons, the presumption of retaliation disddpears.
The plaintiff must then show that the employer's proffered reasons for taking the adverse action
were actually a pretext for @hnibited retaliatory conduchd.

i. The FWW does not rise to tHevel of an adverse action

Stephen argues that Moffitt retaliated agahim by issuing the FWW, an adverse action
in itself and one that led to his dischargdalafa issued the December 3, 2013 FWW based on
the events that took place on October 30, 2013. M#édst#ied that it wa completely unrelated
to Stephen’s Charge, which was signed on NowmiB, 2013, and that he would have issued it
regardless of the Charge. Malafa Aff. at  2though Stephen argues that the FWW led to his
termination, the evidence shows that almogéar passed between the FWW and the discharge,
and Letson stated that he wodlave discharged Stephen based on the September 2014 incident

alone.
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On this record, the Court finds that the ¥W\vas not an “adverse action” because it did
not materially alter the terms, conditiores privileges of Stephen’s employmeSte Barnett v.
Athens Regional Medical Center Inc550 Fed. Appx. 711, 713-714 (11th Cir. 2013)
(“[M]emoranda of reprimand or counseling tlabount to no more than a mere scolding, without
any following disciplinary action, do nase to the level of advesemployment actions sufficient
to satisfy the requirements of Title VIL."). “The negative evaluation must actually lead to a
material change in the terms conditions of employment[.]ld. See also Melton v. Natl. Dairy
LLC, 705 F. Supp. 2d 1303, 1322 (M.D. Ala. 2010nffoyee Warning Notice that led to
suspension was adverse employmetibadecause it codlaffect pay).

And the Court agrees with Moffitt's argument that where an employer’s course of conduct
is already underway when protected activilgcars, a mere temporal relationship between
protected activity and adverse action is insuffitito establish a nexus between the two. The
events leading to the FWW were underway, assaltref the investig@gon onto the October 31,
2013 incident, prior to Stephen’s Char§eeCotton v. Cracker Barrel Old Country Store, Inc
434 F.3d 1227, 1232 (11th Cir. 20068ee alsdrago v. Jenng453 F.3d 1301, 1308 (11th Cir.
2006) (“We hold that, in a retaliation case, emhan employer contemplates an adverse
employment action before an employee engagpsoiected activity, temporal proximity between
the protected activity and themubsequent adverse employmantion does not suffice to show
causation.”). Stephen has not established agpfamie case of retatian based on the FWW.

ii. Stephen’s discharge was too remote frtme filing of the Charge to create
a causal link

Stephen argues that the diacge was also retaliatoriRelying onHigdon, Moffitt argues
that when there is a substahtiglay between the protectediaity and the dverse action, the

plaintiff needs additional evehce tending to show causatitm survive summary judgment.
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Higdon held that by itself a “three month period ... does not allow a reasonable inference of a
causal relation between the proeztexpression and the adversieasc” 393 F.3d at 1221. In this
case, there is almost a year between the Chady8tephen’s discharge, and an intervening act of
misconduct, which Moffitt argues severs any nexetsveen the protected act and adverse action.

Stephen argues that the temporal gap is attributed to Moffitt’s strategic decision to “lay in
wait” to avoid legal liability as to retaliation. He reliesldamilton v. Gen. Elec. Cowhich held
that “when an employer ... waits for a legal, legitienaeason to fortuitousliyaterialize, and then
uses it to cover up his true, longstanding maiores for firing the employee, the employer's
actions constitute the very definition of et " 556 F.3d 428, 436 (6th Cir. 2009) (internal
guotation marks omitted). Stephen points to ina@dasrutiny from the moment Moffitt received
the Charge which led him to infer his status Wikbiffitt was “tenuous.” He also points to Malafa’s
FWW and internal e-mail correspondence indicativag Moffitt anticipated an “unexpected exit”
based on “ongoing recent events” which Stepdrgiues references the October 31, 2013 incident
and the suspension, investigation, and warniag filllowed. Doc. 88 at 16 (citing Doc. 90-4).
The evidence before this Court does not indicatiggest that Moffitt “layn wait” to avoid legal
liability as to retaliation.

Here, the temporal gap of almost one yeanssfficient, alone, to create an inference of
causation. And the additional evidence that Stegloénts to relates to #ons and e-mails from
December 2013, approximately ten months befétephen’s discharge. Further, Stephen’s
intervening act of unconsented touching andirgjathat he would “pop a cap” in another co-
worker, thereby violating the zero tolerance polagyainst workplace violence is sufficient to
break the causal chaiHenderson v. FedEx Expregsi2 Fed. Appx. 502, 506 (11th Cir. 2011)

(holding that an inteening act of misconduct by the plafhcan break the causal link between
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the protected conduct and the adverse employmdiin). Stephen has nestablished a prima
facie case of retaliatiodmased on his discharge.

iii. Stephen has not produced sufficient egitte to create a triable issue as
to Moffitt’s legitimate non-retaliatory reasons

To the extent Stephen could present a prewafcase of retaliation under Title VII, FCRA,
and § 1981, Moffitt has met its burden to profféegitimate non-retaliatory reason for the FWW
and discharge.e. Stephen’s tacit admission that he allowed a heated argument to take place during
a procedure, and that he made a threat tohan@mployee, which violated the zero tolerance
policy against violence, respectively. Malafa'sldretson’s affidavits are unrefuted. Ultimately,
besides failing to produce sufficient evidence to ter@agenuine issue of teaial fact to show
that the reasons are pretextual, Stephen doesewithis burden to show that that the proffered
reasons were false and thalreeasons were his race.

IV.  Conclusion

Although not determinative of the outcome tbis case, some of the comments and
behavior by the medical staff in the middle of sas procedures is quithsturbing, particularly
the cavalier use of the termigger-rig”, discussions regardj shooting other people whether
seriously or in jest, and other behavior. Noeéths, the Court’s funcin is not to act as a
personnel review board for employnteelations, but to ferret outstiriminatory behavior that is
driven by racial bias and animus. And to the e employee engages in protected activity, the
Court acts as a gatekexpgo review claims and determimdnether the evidencguggests that an
employer illegally sought to disarage that protected activity.

Apparently Stephens did not get along whlke medical staff at Moffitt and the Hospital
for various reasons as documented in his AseenComplaint and his deposition. But Stephen’s

evidence does not suffice to meet his burdenrabsary judgment. To the extent he could establish
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a prima facie case, Stephen did not proffer sufficeimissible evidence to create a genuine issue
of material fact or demonstrate that Moffitt'gjiemate non-discriminatory reasons for its actions
were pretextual, and the real reagor all of its decisions was ratianimus. As no genuine issues
of material fact exist, Moffitt is entitled to sumary judgment in its favor, as a matter of law, on
all of Stephen’s claims.

Accordingly, it is

ORDERED AND ADJUDGED:

1. Plaintiff's Motion for Summary Judgment (Doc. 73PENIED.

2. Defendant’s Motion for Summgadudgment (Doc. 77) GRANTED.

3. Defendant’s Motion to Strike Portionsf Plaintiff's Response to Motion for
Summary Judgment (Doc. 102)D&ENIED.

4. The Clerk is directed to enter judgmentamor of Defendant H. Lee Moffitt Cancer
Center and Research Institute Lifetime Cancee&ung Center, Inc. doing business as Moffitt
Medical Group and againstdntiff, F. Otis Stephen.

5. All other pending motions are denied as moot.

6. The Clerk is directed to terminate p#nding deadlines and close this case.

DONE AND ORDERED in Tampa, Florida on May 3, 2017.
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Charlene Edwards Honeywel] '
United States District Judge

Copies to:
Counsel of Record and Umqmeesented Parties, if any
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