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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

RODNEY JONES,

Plaintiff,
CaseNo.: 8:15-cv-702-T-24EAJ
VS.

GULF COAST HEALTH CARE OF
DELAWARE, LLC d/b/a ACCENTIA
HEALTH AND REHABILITATION
CENTER OF TAMPA BAY,

Defendant.

ORDER
This matter comes before the Court on Defehdaulf Coast Health Care of Delaware,
LLC d/b/a Accentia Health and Rehabilitation Center of Tampa Bay'’s (“Accentia Health”) Motion
for Summary Judgment (Dkt. 20), to which Bl#&f Rodney Jones has filed a response in
opposition (Dkt. 27). For the reasons stated herein, the motiparited.

l. STANDARD OF REVIEW

Summary judgment is approped'if the movant shows théttere is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The Court must draw atiferences from the evidence in the light most favorable to the
non-movant and resolve all reasonable doubts in that party's f8eer Porter v. Rayl61 F.3d
1315, 1320 (11th Cir. 2006) (citation omitted). eTmoving party bearthe initial burden of
showing the Court, by reference to materialsite that there are no gemai issues of material
fact that should be decided at tri&lee id(citation omitted). When a moving party has discharged

its burden, the non-moving party must then ggopel the pleadings, and by its own affidavits, or
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by depositions, answers to interrogatories, and admissions on file, designate specific facts showing
there is a genuine issue for triee id(citation omitted).

. BACKGROUND

Plaintiff Rodney Jones went to work for Defendant Accentia Health on April 26, 2004 as
an activity director. Accentia Hehlis a skilled nursing facility #t provides long term care. In
his position as activities director, Plaintiff overshve assistant activity directors, decorated the
building for holidays and events, maintained calesdzharts and care plans, and oversaw outings,
parties and recreation for Accentia Health’s patients. Plaintiff also headed Accentia Health’s
volunteer program.

In August 2014, Plaintiff had an MRI performed his right shoulder. It was determined
that he needed surgery, and it was schedide&eptember 26, 2014. Plaintiff applied for and
was granted leave under the Family Medita#lave Act (“FMLA”) for his surgery and
rehabilitation, which began on September 26, 2014 and continued until December 18, 2014,
meaning Plaintiff was to return to work frdAMLA leave on December 19, 2014. On December
18, 2014, Plaintiff’'s doctor reportedahPlaintiff would not be able to return to work on December
19, 2014 because he needed additional shoulder therapy.

Accentia Health required & Plaintiff provide a Fitness f@uty Certificate in order to be
allowed to return to work. Plaiiff asked Donnie Daniels (Accentitealth’s Administrator) if he
could return to work on light dytdespite not having theertificate. Because Plaintiff could not
provide a Fitness for Duty Certificate on Decemb® 2014, he did not to return work and Donnie
Daniels permitted Plaintiff to take an additioB8ldays of non-FMLA medical leave to complete
his physical therapy. Plaintiffisew return date was set for January 18, 2015. Daniels confirmed

this extended 30 day non-FMLA leave iDacember 19, 2014 letter Plaintiff.



Plaintiff twice visited Busch Gardens themelpa Tampa, Florida while he was on FMLA
leave and he posted pictures of holiday datons at Busch Gardens on his Facebook page.
Plaintiff may have also #ed some of these Busch Gardensype&s to his co-workers as ideas for
holiday decorations at Accentia Health. DurRigintiff's 30 day non-FMLA medical leave, he
visited the island of St. Martifor approximately three days. a#itiff posted piatires and updates
about his time in St. Martin on his Facebook pageluding a picture on the beach, posing by a
boat wreck, and a picture of Plaintiff wading/swiming in the ocean. At some point before the
exhaustion of Plaintiff's 30 dayon-FMLA medical leave, management at Accentia Health learned
that Plaintiff was posting pictures and updates of his St. Maipinvtrile on medical leave.

In January 2015, Plaintiff's doctor completed=MLA fitness for duty certification stating
that Plaintiff could return tavork on January 19, 2015. Plaintiff returned to work on that day and
met with Daniels. Plaintiff presented the fithéssduty certification to Daniels. Daniels showed
Plaintiff the Facebook pictures he posted of histwit. Martin and the pictures taken at Busch
Gardens and told Plaintiff that he was sujeal from employment pending an investigation.
Plaintiff was allowed the opportunity to provi@elditional facts, but RIntiff did not do so.
Daniels subsequently terminated Plaintiff on dag23, 2015. Daniels testified that he terminated
Plaintiff due to the poor judgmentdtiff exhibited as a supervisand the negative impact that
his Facebook posts and text messages had amengstiociates as Accentia Health. Daniels
contended that this was the tygfdoehavior prohibited by AcceatHealth’s Social Media Policy,
which Plaintiff signed and acknowledged on January 31, 20Adécentia Health’s Director of

HR, Dana Wood, also testified tHifintiff's behavior violated th8ocial Media Policy. Plaintiff

! The Social Media Policy provides that “I understaéimat Social Media usage that adversely affects job
performance of fellow associates, residents, famigmbers, people who work on behalf of Gulf Coast
Health Care or violates the HIPPA privacy law may result in disciplinarpractp to and including
termination.” Dkt. 19-2 at 131.



states that Daniels did not specifically cite aafimn of the Social Media Policy as the reason for
his suspension and termination. &, in a declaration, Plaints$tated that “Mr.Daniels told
me that corporate believed | was abusing myLAMeave” and that “I was suspended due to a
misuse of my FMLA leave, based on my Facebpigkures.” Dkt. 27-2f 32. Daniels denied
telling Plaintiff that corporatesaid Plaintiff was abusing hiSMLA leave and denied telling
Plaintiff that he was suspended due ®misuse of FMLA. Dkt. 19-3 at 69-70.

In his Complaint, Plaintiff also contendedthwo other Accentidlealth employees were
permitted to return to work “despite wearing nuadlidevices.” This allegation is relevant to
Plaintiff's FMLA interference claim, and theo@rt previously denied Accentia Health’s motion
for partial judgment on the pleadings on the FMLA interference claim. The Court denied the
motion based on Plaintiff’'s assertion he could prihweugh discovery that Accentia Health did
not uniformly apply its fitness for duty certftion policy to similarly situated employees
returning from FMLA leave. Dkt. 16. Plairtiflid not identify the two individuals who wore
medical devices in his Complaint. In the matfor summary judgment, Accentia Heath discusses
employees Kasey O’Leary and Faith Turner Rraintiff's response ackndedges that those are
the two employees referred to in the Complaifihe Heath Administratdfor Accentia Health,
Kasey O’Leary, testified that she was out fananth on FMLA leave and was “fully released”
upon her return. Although she was permitted to wear regular shoes upon her return, she wore a
special shoe so that the area where she had asifincould fit into theshoe. Dkt. 27-1 at 18.
O’Leary also testified that Faith Turner, Admissidssistant at Accentiadhlth, returned to work
wearing a boot on her foot. Turner producdiress for duty certificate upon her return from
FMLA leave. Id. at 23-25. In her position as admissions assistant, Turner sat at her desk most of

the day and also gaveurs of the facility. Id.



Daniels testified that AccemtiHealth required associates returning from FMLA leave to
produce a fitness for duty certification in order tture, as this was a poliof Accentia Health’s.
Dkt. 19-3 at 73, 74. In fact, Dansshgreed that while he was agtiministrator at Accentia Health,
every associate (not just Plaff)treturning from FMLA leave was required to produce a fitness
for duty certificate.ld. at 73. As for the two other employdeat wore “medical devices” upon
their return from FMLA leave, RBIntiff testified that he did ndknow whether they were required
to produce fitness for duty certifiest or not. Dkt. 19-2 at 97-99.

. MOTION FOR SUMMARY JUDGMENT

The FMLA gives employees the right to twelmeeks of unpaid kve due to a serious
health condition that makes the gioyee unable to work. 29 UG.§ 2612(a)(1). An employer
must not “interfere with, restmaj or deny [an employee’s] exercise of or [his] attempt to exercise”
FMLA rights. 29 U.S.C. 8§ 2615(a)(1).

There are two types of FMLA claims: (1t@nference claims, where an employer denies
or otherwise interferes with substantive rights under the FMLA; and (2) retaliation claims, where
an employer retaliates against an employeeefagaging in activity mtected by the FMLA.
Penaloza v. Target Corpb49 F. App’x 844, 847 (11th Cir. 2013plaintiff brings both claims in
his Complaint. The Court will address each claim.

A. EMLA Interference

An employee claiming interferea must show he was entitléal a benefit that he was
denied. Id. (citing Strickland v. Water Works & Sewer B&39 F.3d 1199, 120607 (11th Cir.
2001)).

The FMLA does not require that employersyade more leave than the FMLA's 12—week

entitlement.Penaloza549 F. App’x at 847. While employersay choose to give their employees



more leave time than the FMLA mandates, thevEhth Circuit has fountftlhe statute does not
suggest that the 12 week entitlement may be extendddGregor v. Autozone, Inc180 F.3d
1305, 1308 (11th Cir. 1999). “As log the employee has been gitke requisite leave period,
the statute does not forbid an employer frostharging an employee who fails to come back to
work at the expiration dhe leave. An employee’s insistencetaking more leave than is allowed
by the FMLA is not protected conductArmburst v. SA-ENC Operator Holdings, LUKo. 2-14-
cv-55-Ftm-38CM, 2015 WL 3465760, at *5 (M.D. Fla. June 1, 2015).
An employee who takes FMLA leave is emitl“to be restored by the employer to the
position of employment held by the employeeewtihe leave commenced” “or [restored] to an
equivalent position.”Diaz v. Transatlantic Bank367 F. App’'x 93, 95 (11th Cir. 2010) (quoting
29 U.S.C. 8§ 2614(a)(1)(A)). “As a condition of @sttion ..., the employer may have a uniformly
applied practice or policy that requires each such employee to receive certification from the health
care provider of the employee that the employedle to resume work29 U.S.C. § 2614(a)(4).
The “fitness-for-duty certificatin” is further discussed in 29 C.F.R. § 825.312, which provides:
As a condition of restoring an employee whose FMLA leave was
occasioned by the employee’s own serious health condition that
made the employee unable perform the employee’s job, an
employer may have a uniformly-applied policy or practice that
requires all similarly-situated etoyees (i.e., same occupation,
same serious health condition) who take leave for such conditions
to obtain and present certification from the employee's health care
provider that the employee is able to resume work.

29 C.F.R. § 825.312(a).

It is not disputed that Rintiff's FMLA leave begaron September 26, 2014 and expired
on December 18, 2014. Plaintiff did not rettonwork on December 19, 2014. By failing to

return to work, Plaintiff forfeitd his right to be reinstated undee FMLA. Because Plaintiff was

given the requisite twelve week leave, the IPMdid not forbid Defedant from discharging



Plaintiff after he failed to return to woek the expiration of the twelve week peri@kee Armburst
2015 WL 3465760, at *5.

The Court previously noted thBlaintiff contended that Accéa Health interfered with
his right to return to worlon December 19, 2104 by requiring that Plaintiff produce an FMLA
fitness for duty certification in order to retuinom FMLA leave while Accentia Health permitted
two other employees to returnwmrk wearing medical device$laintiff did notassert whether
the other employees were reqdir® produce fitness for duty téications, and whether such
employees were similarly situate.,same job and same medical condition. The Court permitted
Plaintiff's interference claim to proceed as Pldintiay have been able fiwove as much through
discovery. Plaintiff has failed o so. Plaintiff failed to show that the employees were similarly
situated: Plaintiff had shouldsurgery while the other two guoyees took leave for problems
with their feet. The facts undisputedly show tAatentia Health applied uniform policy for its
employees returning from FMLA leave in thdit employees were required to produce a fithess
for duty certification. The two other employees Riidii asserts returned to work wearing medical
devices obtained fitnedor duty certification®efore returning.

Because Plaintiff has failed to establish inprfacie case of FMLA interference, there is
no genuine issue to preclude summary judgment ontPfai FMLA interference claim. Accentia
Health is entitled to summary judgment on this claim.

B. FML A Retaliation

In order to establish a claim of retaliation,employee must prove that: (1) he engaged in
a statutorily protected activity; (2) he sufferad adverse employment decision; and (3) the
decision was causally related to the protected actiBtyickland v. Water Works & Sewer Bd. of

City of Birmingham 239 F.3d 1199, 1207 (11th Cir. 2001). “In other words, [unlike an



interference claim,] a plaintiff bringing a retalan claim faces the ineased burden of showing
that his employer’'s actions were motivated byi@permissible retaliatory or discriminatory
animus.” Id. (internal quotation omitted).

If the employee establishes a prima facie cafseetaliation, the burden shifts to the
employer “to articulate a legitimateason for the adverse actiorMartin v. Brevard Cty. Pub.
Sch, 543 F.3d 1261, 1268 (11th Cir. 2008u6ting Hurlbert v. St. Mary’s Health Care Sys., Jnc.
439 F.3d 1286, 1297 (11th Cir. 2006)). If the emgpl does so, the employee must then show
that the employer’s profferedason was pretextual by presenting evidence “sufficient to permit a
reasonable factfinder to concluthat the reasons given by themayer were not the real reasons
for the adverse employment decisiond. (internal quotation omitted).

Plaintiff here alleges that Accentia Healthat@ated against him for taking FMLA leave by
terminating his employment upon his return from nontRAMnedical leave. lis not disputed that
the first two prongs of a primade retaliation claim are satisfle (1) Plaintiff engaged in a
statutorily protected activity byaking FMLA leave, and (2) heuffered an adverse employment
decision when he was terminated. Accentia Heatliends that Plaintiff'slaim fails because he
does not establish the third prongcalisation. To prove a causahnection, the Eleventh Circuit
requires a plaintiff only demonsteathat “the protected activignd the adverse action were not
wholly unrelated.” Farley v. Nationwide Mut. Ins. Col97 F.3d 1322, 1337 (11th Cir. 1999)
(internal citations omitted). A plaintiff satisfiesgtelement if he provides sufficient evidence that
the decision-maker became aware of the pradectanduct, and that there was close temporal
proximity between this awareneasd the adverse employment actiold. “Close temporal
proximity between protected coratuand an adverse employmexttion is generally sufficient

circumstantial evidence to ctteaa genuine issue ofaterial fact of a causal connectiotdurlbert



v. St. Mary’s Health Care System, In439 F. 3d 1286, 1298 (11th Cir. 2006) (internal citation
omitted). “[M]ere temporal proximity, hout more, must be ‘very close.Thomas v. Cooper
Lighting, Inc, 506 F.3d 1361, 1364 (11th Cir. 2007) (quot@igrk County Sch. Dist. v. Breeden,
532 U.S. 268, 273 (2001)). “A e to four month disparity beden the statutorily protected
expression and the adverse eoyphent action is not enoughld. (citing cases in support).

Plaintiff argues that the tgporal proximity between thend of Plaintiffs FMLA leave
(December 19, 2014) and the dates of his sissperand termination (January 19, 2015 and
January 23, 2015) support causatidxccentia Health frames thesue of temporal proximity as
evaluated between the dates of the beginning of Plaintiff’'s FMLA leave (September 26, 2014) and
the date of his termination (January 23, 2015)feua month period. Accéia Health is correct
that the Eleventh Circuit meagsrtemporal proximity in FMLAases by comparing the date the
leavebeganwith the date of terminatiorSee, e.g., Penaloza v. Target CoEal9 Fed. Appx. 844,

848 (11th Cir. 2013) (finding ne@ausal connection in retaliah claim where plaintiff was
terminated two weeks after her return fréILA leave because the time period between her
request for leave and termination was over three months and insufficient in itself to establish
causation). Here, Plaintiff's regstefor FMLA leave was at leasour months before he was
terminated. Thus, without more, thgsinsufficient to support causation.

The Court may look to other factorspifesent, that wouldupport causationSeeThomas
506 F.3d at 1364 (stating that in thiesence of other evidence temglio show causation, if there
is a substantial delay between the protected expression and the adverse action, the complaint of
retaliation fails as a matter of law)n further support of causatioRlaintiff points to the fact that
Daniels told Plaintiff upon his return from leave that he was suspended because corporate said

Plaintiff wasabusinghis FMLA leave. Plaintf does not show that heas fired for exercising his



right totakeFMLA leave. Plaintiff's actions whilen FMLA leave and on non-FMLA led to his
termination. There is no evidenceatiPlaintiff was retaliated against firquesting and taking
FMLA leave. An employer “may terminate an employee for a good or bad reason without
violating federal law.[Courts] are not in the business ofuwathing whether employment decisions

are prudent or fair.’ Damon v. Fleming Supermarkets of Fla., Jd€@6 F.3d 1354, 1361 (11th Cir.
1999). Plaintiff has failed to show causation arslFMLA retaliation claim fails as a matter of
law. Because Plaintiff has not established a @riatie case of retaliation, the analysis ends and
Accentia Health is entitled to summauglgment on the FMLA retaliation claim.

V. CONCLUSON

For the foregoing reasons, the Co@BRANTS Defendant's Motion for Summary
Judgment.

The Clerk is directed to enter judgment imdaof Defendant Accentia Health and to close
the case.

DONE AND ORDERED at Tampa, Florida, this 18th day of February, 2016.

SUSAN C. BUCKLEW
United States District Judge
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